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In  the  United  States  District  Court  for  the 
District  of  Oregon 

In  Admiralty 
Civil  5454 

UNITED  STATES  OF  AMERICA, 

Libelant, 
vs. 

MATSON  NAVIGATION  COMPANY,  a  Corpo- 
ration; W.  R.  ECKHART;  Tug  LOUIE  III, 
Her  Boilers,  Engines,  Tackle,  Apparel,  Furni- 
ture, etc.,  and  WESTPORT  TOWBOAT 
COMPANY,  a  Corporation, 

Respondents. 

LIBEL 

To:  The  Honorable  Judges  of  the  United  States 
District  Court  for  the  District  of  Oregon  sitting  in 
admiralty : 

The  Libel  of  the  United  States  of  America,  a 
sovereign  nation,  as  owner  and  operator  of  the 
Dredge  Multnomah,  and  as  owner  of  Dike  No.  67-1, 
against  Matson  Navigation  Company,  a  corpora- 
tion; W.  R.  Eckhart,  as  pilot;  Tug  Louie  III,  her 
boilers,  engines,  tackle,  apparel,  furniture,  etc.,  and 
Westport  Towboat  Company,  a  corporation,  in  a 
cause  of  collision,  statutory,  civil  and  maritime, 
alleges  as  follows: 

Article  I. 

Libelant  is  now  and  at  all  times  herein  mentioned 
was  a  sovereign  nation  and  the  sole  and  on]y  owner 
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and  operator  of  the  Dredge  Multnomah,  her  floating 
pipeline,  donkey  scow,  pontoons  and  appurtenant 
equipment,  being  a  non-propelled  pipeline  dredge 
of  762  gross  tons  and  193  feet  in  length,  and  at  all 
times  herein  alleged  was  a  floating  plant  used  and 
being  used  in  the  construction  of  improvements  of 
a  navigable  river  of  the  Lnited  States,  to  wit:  the 
Columbia  River,  and  was  anchored  outside  of  and 
on  the  Washington  side  of  the  main  channel  of 
the  Columbia  River  off  Westpoii:,  Oregon. 

Article  II. 
Libelant  is  now  and  was  at  all  times  herein  men- 
tioned the  owner  of  that  certain  Dike  No.  61-2 
located  on  the  Columbia  River  and  maintained  by 
the  United  States  Army  Engineers  for  the  preser- 
vation and  improvement  of  its  navigable  waters  the 
Columbia  River  within  the  meaning  and  provisions 
of  Section  408  of  Title  33  United  States  Code,  said 
Dike  being  at  all  of  said  times  duly  charted  and 
marked  as  such. 

Article  III. 
At  all  times  herein  mentioned  the  SS  William 
Harris  Hardy,  Official  No.  248  745,  was  a  steam 
screw  ocean  freight  vessel  of  7,886  gross  tons  owned 
by  the  United  States  of  America  and  under  bare- 
boat charter  to  respondent,  Matson  Navigation 
Company,  a  corporation,  and  under  and  by  virtue 
of  said  bareboat  charter  the  said  Matson  Naviga- 
tion Company,  a  corporation,  was  the  owner  of  the 
said  SS  William  Harris  Hardy  pro  hac  vice. 
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Article  IV. 
That  respondent  Matson  Navigation  Company  is 
now  and  was  during  all  times  herein  mentioned  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  with 
its  principal  office  in  the  City  of  San  Francisco, 
California,  and  doing  and  qualified  to  do  business 
in  the  State  of  Oregon. 

Article  V. 

That  at  all  times  herein  mentioned  respondent 
W.  R.  Eckhart  was  and  now  is  a  resident  of  the 
State  and  District  of  Oregon  and  was  and  now  is 
a  duly  licensed  master  mariner  and  pilot  for  the 
Willamette  and  Columbia  Rivers  between  Portland 
and  Astoria,  Oregon,  and  engaged  in  the  calling  of 
a  Columbia  River  Pilot  and  was  on  the  21st  day  of 
December,  1946,  and  at  the  time  and  place  of  the 
collision  hereinafter  described,  employed  by  re- 
spondent Matson  Navigation  Company,  n  corpora- 
tion, in  piloting  the  SS  William  Harris  Hardy 
down  the  Columbia  River. 

Article  VI. 
At  all  times  herein  mentioned  respondent  Tug 
Louie  III,  official  No.  249  503,  was  au  oil  screw 
towing  vessel  of  60  gross  tons  and  320  horsepower, 
o^^Tled  and  operated  })y  respondent,  Westport  To^v- 
boat  Company,  a  corporation,  which  vessel  is  now 
lying  afloat  in  navigable  waters  of  the  Columbia 
River  within  the  jurisdiction  of  this  Honorable 
Court,  or  will  be  within  the  jurisdiction  of  this 
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Honorable  Court  during  the  pendency  of  process 

herein. 

Article  VII. 

That  respondent  Westport  Towboat  Company  is 
now  and  was  during  the  times  herein  mentioned  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Oregon  with  its 
principal  place  of  business  in  the  city  of  Westport, 
State  of  Oregon. 

Article  VIII. 
On  the  21st  day  of  December,  1946,  at  or  about 
the  hour  of  1830  (6:30  p.m.,  P.S.T.)  and  at  all 
times  prior  thereto,  the  aforementioned  Dredge 
Multnomah  and  her  equipment  was  in  a  seaworthy 
condition,  properly  anchored,  proper!)^  officered  and 
manned,  with  proper  anchorage  lines  and  proper 
anchors  set  in  the  mamier  required  by  law  for  a 
dredge  riding  at  anchor  on  the  Washington  side  of 
the  Columbia  River,  approximately  3200  feet  down- 
stream from  Light  Buoy  G-2  Fl.  W.  in  the  vicinity 
of  Westport  Bar,  about  166  feet  upstream  from 
Dike  67-1  and  about  250  feet  from  the  Center  line 
of  the  deep  water  channel  of  the  Columbia  River; 
that  said  dredge  complied  with  all  of  the  require- 
ments of  the  rules  of  the  road  for  a  dredge  riding 
at  anchor  and  complied  with  all  the  requirements 
that  the  customaiy  Columbia  River  signals  to  be 
given  to  a  vessel  approaching  her  anchorage. 

Article  IX. 
That  shortly  before  the  hour  of  6:30  p.m.,   on 
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December  21,  1946,  the  Tug  Louie  III  was  proceed- 
ing downstream  with  a  log  raft  in  tow,  the  tow 
consisting  of  eleven  sections  of  approximately  65 
feet  each,  giving  a  total  of  700  feet  as  the  length 
of  her  tow,  and  was  approaching  the  Dredge  Mult- 
nomah; that  after  passing  signals  wert>  exchanged 
between  the  Tug  Louie  III  and  the  Dredge  Mult- 
nomah the  said  Tug  Louie  III  proceeded  on  a 
course  to  carry  it  across  the  channel  and  to  the 
right  hand  side  thereof,  causing  the  log  tow  to 
foul  the  donkey  scow's  anchor  cable  appertaining  to 
the  Dredge  Multnomah,  causing  the  said  donkey 
scow,  with  her  cables,  to  be  carried  away  and  to 
drift  with  its  pipeline  across  the  Columbia  River 
channel  and  further  to  cause  the  said  Tug  Louie 
III  and  its  tow  to  collide  with  the  Di-edge  Multno- 
mah, resulting  in  damage  to  the  Dredge  Multnomah, 
her  floating  pipelines,  donkey  scow  and  appurtenant 
equipment  as  is  hereinafter  more  specifically  set 
forth. 

Article  X. 
That  shortly  before  the  hour  of  6:30  p.m.,  on 
December  21,  1946,  the  SS  Wilham  Harris  Hardy 
aforesaid,  was  proceeding  down  the  Columbia  River 
in  the  main  chamiel  thereof,  with  respondent  W.  R. 
Eckhart,  a  Columbia  River  Pilot  at  the  conn  and 
was  approaching  the  point  where  the  said  Dredge 
Multnomah  was  anchored  at  the  time  aforesaid 
when  the  Tug  Louie  III,  with  its  tow,  had  crashed 
into  the  Dredge  Multnomah  and  was  fouled  with 
the  pipeline  and  appurtenant  equijmient  of  the 
Dredge  Multnomah;  that  notwithstanding  a  danger 
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signal  having  been  given  to  the  SS  William  Harris 
Hardy  by  the  Tug  Louie  III,  it  nevertheless  care- 
lessly and  negligently  attempted  to  pass  the  same 
and  in  so  doing  collided  with  the  end  of  said  Dike 
67-1  destroying  approximately  100  feet  of  the  outer 
end  thereof,  all  to  the  damage  of  the  United  States 
of  America  as  hereinafter  more  specificaJly  set 
forth. 

Article  XI. 

That  the  collision  between  the  Tug  Louie  III  and 
the  Dredge  Multnomah,  its  floating  pipeline,  donkey 
scow  and  appurtenant  equipment  and  Dyke  67-1 
was  not  caused  or  contributed  to  by  any  fault,  negli- 
gence or  want  of  care  on  the  part  of  libelant,  United 
States  of  America,  or  those  in  charge  of  the  Dredge 
Multnomah  or  her  officers  or  crew,  but  as  libelant, 
United  States  of  America,  is  informed  and  there- 
fore alleges,  was  proximately  caused  or  contributed 
thereto  by  the  negligence  and  fault  of  the  Tug 
Louie  III  and  her  owners,  officers  and  operatoi's 
and  members  of  her  crew ;  the  respondent,  Westport 
Towboat  Company,  a  corporation,  its  officers,  agents 
and  employees,  in  the  following  respects,  among 
others : 

(1)  That  the  Tug  Louie  III  and  her  log  tow 
were  in  an  unseaworthy  condition,  and  said  tow 
was  not  properly  made  up  for  such  towage ; 

(2)  That  the  said  Tug  Louie  III  did  not  have 
sufficient  power  to  properly  or  at  all  maintain  con- 
trol of  her  tow,  and  the  towing  lines  and  bridles 
were  not  properly  placed  and  maintained  for  such 
towage ; 
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(3)  in  attempting  to  pass  the  Dredge  Multno- 
mah in  the  deep  main  channel  when  her  tow  was 
drifting  at  an  angle  so  as  to  involve  her  in  a  col- 
lision ; 

(4)  in  failure  to  pass  in  more  shallow  water, 
which  could  and  should  have  been  done  under  the 
circumstances  then  and  there  existing ; 

(5)  that  the  Tug  Louie  III  and  respondent 
Westport  Towboat  Company  violated  the  provisions 
of  Section  408  et  seq.  of  Title  33,  United  States 
Code  ; 

(6)  that  the  Tug  Louie  III  was  not  in  charge 
of  competent  persons; 

(7)  that  the  said  Tug  Louie  III  failed  to  main- 
tain a  proper,  competent  and  good  lookout ; 

(8)  that  the  said  Tug  Louie  III  failed  to  alter 
her  course  to  port  sufficient  to  clear  the  Dredge 
Multnomah  and  its  appurtenant  equipment ; 

(9)  that  said  Tug  Louie  III  blocked  the  main 
deep  water  channel  at  said  point,  causing  the  said 
SS  William  Harris  Hardy  to  tuni  hard  to  port, 
causing  her  to  run  upon  and  agauist  Dike  67-1  and 

(10)  that  the  Tug  Louie  III  and  those  in  charge 
of  her  navigation  were  guilty  of  other  faults  which 
will  be  proven  at  the  trial. 

Article  XII. 
That  the  said  collision  with  Dike  67-1  was  not 
caused  or  contributed  to  by  any  fault,  negligence 
or  want  of  care  on  the  part  of  libelant,   United 
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States  of  America,  or  those  in  charge  of  the  Dredge 
Multnomah,  or  her  officers  or  crew,  but  as  libelant, 
United  States  of  America,  is  informed  and  there- 
fore alleges,  was  proximately  caused  or  contributed 
to  by  the  joint  negligence  and  fault  of  the  said 
Tug  Louie  III,  her  owners,  officers,  operators  and 
members  of  her  crew,  and  the  Westport  Towboat 
Company,  a  corporation,  as  hereinbefore  alleged, 
and  was  also  proximately  contributed  to  the  care- 
lessness, recklessness  and  negligence  on  the  part 
of  the  SS  William  Harris  Hardy  and  her  owners, 
officers,  operators  and  members  of  her  crew,  and 
the  respondent  Matson  Navigation  Company,  a  cor- 
poration, its  officers,  agents  and  employees,  and  the 
negligence  and  fault  of  respondent  W.  K.  Eckhart, 
as  pilot,  and  the  officers  and  members  of  the  crew 
of  the  said  SS  William  Harris  Hardy,  in  the  fol- 
lowing respects,  among  others: 

(1)  That  the  SS  William  Harris  Hardy  and  re- 
spondent W.  K.  Eckhart  violated  the  provisions  of 
Section  408  et  seq.  of  Title  33,  United  States  Code; 

(2)  that  the  SS  William  Harris  Hardy  was  not 
in  charge  of  competent  persons ; 

(3)  that  the  i^ilot,  master,  officers  and  crew  of 
said  vessel  were  incompetent  and  were  not  properly 
stationed  and  attentive  to  their  duties ; 

(4)  that  the  said  vessel  failed  to  maintain  a 
proper,  competent,  or  good  lookout ; 

(5)  that  the  said  vessel  proceeded  at  an  im- 
moderate and  excessive  rate  of  speed  under  the 
prevailing  visibility  conditions ; 
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(6)  that  the  vessel  prior  to  and  at  the  time  of 
the  collision  was  negligently  proceeding  outside  the 
limits  of  the  main  channel  of  the  Columbia  River; 

(7)  that  the  vessel  violated  the  Inland  Rules  of 
the  Road  in  proceeding  at  an  immoderate  and  ex- 
cessive rate  of  speed  under  the  prevailing  visibility 
conditions  and  failed  to  reduce  the  speed  of  the 
vessel  or  cause  the  engines  stopped  or  reversed,  as 
required  by  law; 

(8)  that  the  SS  William  Harris  Hardy  failed 
to  navigate  in  accordance  with  the  danger  signal 
given  by  the  Tug  Louie  III ; 

(9)  that  said  vessel  failed  to  slow,  stop,  or  stop 
and  reverse  her  engines  when  danger  of  collision 
was,  or  should  have  been,  apparent ; 

(10)  that  said  vessel  failed  to  slow,  stop,  or 
stop  and  reverse  her  engines,  when  it  became  ap- 
parent that  she  could  not  maneuver  to  j^ort  around 
the  Tug  Louie  III  and  its  tow  without  running 
upon  and  against  Dike  67-1 ;  and 

(11)  that  the  SS  William  Harris  Hardy,  and 
those  in  charge  of  her  navigation,  were  guilty  of 
other  faults  which  will  be  proven  at  the  trial. 

Article  XIII. 
In  consequence  of  said  collision,  the  Dredge  Mult- 
nomah, its  floating  pipelines,  donkey  scow,  and  ap- 
purtenant equipment  were  injured  and  damaged  in 
the  amount  of  $600.45,  representing  the  reasonable 
cost  of  collision  repairs  and  expense;  and  further 
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on  consequence  of  said  collision  Dike  67-1  was  in- 
jured and  damaged  in  the  amount  of  $7,567.50, 
representing  the  reasonable  cost  of  collision  repairs 
and  expenses. 

For  a  second  and  separate  cause  of  action,  libel- 
ant. United  States  of  America,  alleges : 

Article  I. 
Repeats  and  realleges,  as  though  fully  set  forth 
herein,  all  of  the  allegations  of  Articles  I,  II,  III, 
IV,  V,  VI  and  VII  of  the  first  cause  of  action 
hereinabove  set  forth. 

Article  II. 
That  prior  to  and  on  the  21st  day  of  December, 
1946,  the  Dredge  Multnomah  was  lying  at  anchor 
on  the  Washington  side  of  the  Colmnbia  River  ap- 
proximately 3200  feet  downstream  from  Light  Buoy 
G-2,  Fl.W.  in  the  vicinity  of  Westport  Bar,  about 
1600  feet  upstream  from  Dike  67-1,  and  about 
250  feet  from  the  center  line  of  the  deep  water 
channel  of  the  Columbia  River,  bow  downstream, 
parallel  with  the  main  channel,  but  outside,  on  the 
right  hand  side,  going  down  river,  with  its  floating 
pipeline  extending  300  feet  directly  up  river  astern 
of  the  dredge  and  paralleling  the  channel,  and  with 
a  pipeline  connected  to  a  small  steam  donkey  scow, 
which  was  anchored  and  had  been  and  was  engaged 
in  the  construction,  on  behalf  of  the  United  States  of 
America,  in  the  improvement  work  for  the  preser- 
vation and  improvement  of  the  Columbia  River,  a 


Mat  son  Navigation  Co.,  et  al.,  etc.  13 

navigable  river,  said  dredge  and  its  equiinnent  con- 
stituting a  floating  plant  used  in  the  construction 
of  such  work  within  the  meaning  and  provisions 
of  Section  408  et  seq.,  Title  33,  United  States  Code. 

Article  III. 
That  immediately  downstream  and  approximately 
1600  feet  from  the  Dredge  Multnomah  in  the  said 
Columbia  River  was  l)ike  67-1,  built  by  libelant, 
United  States  of  America,  for  the  preservation  and 
improvement  of  the  Columbia  River. 

Article  IV. 
That  on  the  21st  day  of  December,  1946,  at  about 
1830  (6:30  p.m.,  P.S.T.)  respondent  vessel  Tug 
Louie  III,  while  proceeding  down  the  main  channel 
of  the  Columbia  River  collided  with  and  caused 
serious  damage  to  said  Dredge  Multnomah,  her 
donkey  scow,  pipeline,  and  appurtenant  equipment, 
the  reasonable  cost  of  repairs  and  expenses  being 
the  amount  of  $600.45. 

Article  V. 
That  on  the  21st  day  of  December,  1946,  immedi- 
ately after  1830  (6:30  p.m.,  P.S.T.)  respondent 
vessel  SS  AVilliam  Harris  Hardy,  while  proceeding 
down  the  main  channel  of  the  Coliunbia  River  with 
respondent  W.  R.  Eckhart  as  pilot  at  the  conn  on 
board  said  vessel  collided  with  and  caused  serious 
damage  to  Dike  67-1,  the  reasonable  cost  of  repairs 
and  expenses  being  in  the  amount  of  $7,567.50. 
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Article  VI. 

All  and  singular  the  premises  of  the  within  libel 
and  the  first  and  second  causes  of  action  thereof 
are  true  and  within  the  maritime  jurisdiction  of 
the  United  States  and  of  this  Honorable  Court. 

Wherefore,  libelant  United  States  of  America 
prays  that  process  in  due  form  of  law,  according  to 
the  course  and  practice  ol  this  Honorable  Couii;, 
in  causes  of  admiralty  and  maritime  jurisdiction 
may  issue  against  Matson  Navigation  Company,  a 
corporation;  W.  R.  Eckhart;  Westport  Towboat 
Company,  a  coi'poration,  and  the  said  Tug  Louie 
III,  her  engines,  tackle,  boilers,  etc.,  and  that  all 
persons  claiming  any  interest  in  said  Tug  Louie 
III,  her  engines,  tackle,  boilers,  etc.,  may  be  cited 
to  appear  and  answer  on  oath  all  and  singular  the 
matters  ♦hereinabove  set  forth,  and  that  this  Honor- 
able Court  may  be  pleased  to  decree  to  libelant  its 
damages  as  claimed,  with  interest  and  costs,  and  the 
further  sum  of  not  less  than  $500.00,  nor  more 
than  $2,500.00  as  provided  by  Section  411  of  Title 
33,  United  States  Code,  said  sum  to  be  placed  to 
the  credit  of  the  appropriation  for  the  improve- 
ment of  the  Columbia  River,  where  such  damage 
occurred,  and  that  the  said  Tug  Louie  III  be  con- 
demned and  sold  to  satisfy  the  claim  of  libelant 
herein  and  to  pay  libelant  said  damages,  if  any  as 
this  Honorable  Court  may  decree  to  the  libelant, 
together  with  costs,  and  that  the  libelant  may  have 
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such  other  and  further  relief  as  in  law  and  justice 
it  may  be  entitled  to  receive. 

/s/  HENRY  L.  HESS, 

United  States  Attorney. 

/s/  VICTOR  E.  HARR, 

Assistant  United  States 
Attorney. 

/s/  KEITH  R.  FERGUSON, 
Special  Assistant  to  the  Attorney  General,  Proctors 
for  Libelant. 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Victor  E.  Harr,  being  first  duly  sworn,  depose 
and  say  that  I  am  an  Assistant  United  States  At- 
torney for  the  District  of  Oregon  and  one  of  the 
Attorneys  for  the  Libelant,  United  States  of  Amer- 
ica, in  the  within-entitled  action  and  that  the  fore- 
going Libel  is  tiiie  as  I  verily  believe. 

/s/  VICTOR  E.  HARR. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  May,  1950. 

[Seal]        /s/  FLORENCE  McKAY, 

Notary  Public  for  Oregon. 

My  Commission  expires  9-4-51. 
[Endorsed]  :     Filed  May  22,  1950. 
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[Title  of  District  Court  and  Cause.] 

CLAIM  FOR  TUG  LOUIE  III. 

Comes  Westport  Towboat  Company,  an  Oregon 
corporation,  and  claims  to  be  the  owner  of  the  Tug 
Louie  III,  her  boilers,  engines,  tackle,  apparel, 
furniture,  etc.,  and  prays  for  leave  to  defend  this 
suit  on  behalf  of  said  Tug  Louie  III  accordingly. 

/s/  MacCORMAC  SNOW, 
Proctor    for    Claimant,    Westport    Towboat    Com- 
pany. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  Jmie  12,  1950. 


[Title  of  District  Court  and  Cause.] 

EXCEPTIONS 

Comes  Westport  Towboat  Company,  an  Oregon 
corporation,  appearing  as  claimant  of  the  Tug 
Louie  III,  her  boilers,  engines,  tackle,  apparel,  fur- 
niture, etc.,  and  also  as  respondent  in  personam, 
and  excepts  to  the  Libel  and  the  whole  thereof  upon 
the  following  grounds: 

1.  Said  Libel  combines  a  claim  against  the  Tug 
Louie  III  and  its  bondsmen  and  Westport  Towboat 
Company,  based  on  absolute  statutory  liability  to- 
gether with  a  claim  for  liability  based  on  alleged 
fault. 
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2.  The  said  Libel  includes  a  claim  against  West- 
port  Towboat  Company  in  personam  for  absolute 
liability  for  dredge  damage  and  dike  damage,  con- 
trary to  the  Statute,  and  thereby  seeks  to  take  the 
property  of  the  said  Westport  Towboat  Company 
without  due  process  of  law. 

3.  The  said  Libel  includes  a  claim  against  the 
Tug  Louie  III  and  its  bondsmen  for  dredge  damage 
contrary  to  the  Statute  and  thereby  seeks  to  take 
the  property  of  the  said  bondsmen  without  due 
process  of  law. 

4.  The  said  Libel  seeks  to  invoke  the  admiralty 
jurisdiction  of  the  above  Court  for  damage  to  a 
shore  structure  and  in  this  connection  this  ex- 
cepting party  asserts  that  Section  740  of  Title  46, 
U.S.C.  is  unconstitutional  because  it  conflicts  with 
Article  III,  Section  2  of  the  United  States  Con- 
stitution. 

5.  The  prosecution  of  this  suit  is  and  should  be 
barred  by  laches  for  the  reason  that  approximately 
three  and  one-half  years  has  intervened  between  the 
acts  and  occurrences  alleged  in  the  Libel  and  the 
time  of  filing  of  the  said  Libel. 

/s/  MacCORMAC  SNOW, 
Proctor  for  Westport  Towboat  Company,  Claimant 
and  Respondent. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  June  23,  1950. 
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[Title  of  District  Court  and  Cause.] 

EXCEPTIONS  TO  LIBEL 

Comes  now  respondent,  Matson  Navigation  Com- 
pany, and  excepts  to  the  libel  upon  the  following 
grounds : 

1.  Said  libel  combines  claims  against  Matson 
Navigation  Company,  one  based  upon  an  absolute 
statutory  liability,  and  the  other  upon  negligence 
or  fault. 

2.  The  libel  seeks  to  recover  damages  from  Mat- 
son  Navigation  Company  in  a  suit  in  personam 
based  upon  absolute  statutory  liability  contrary  to 
Title  33,  Section  408,  et  seq.  U.S.C.A. 

3.  The  libel  seeks  to  invoke  the  admiralty  juris- 
diction of  the  above-entitled  court  for  damage  to  a 
shore  structure  occurring  prior  to  the  enactment  of 
Title  46,  Section  740,  U.S.C.A. 

4.  The  libel  seeks  to  invoke  the  admiralty  juris- 
shore  structure  under  Title  46,  Section  740,  U.S.C. 
diction  of  the  above-entitled  court  for  damage 
to  a  shore  structure  under  Title  46,  Section  740, 
U.S.C.A.,  and  said  statute  is  unconstitutional  be- 
cause it  is  in  conflict  with  Article  3,  Section  2,  of 
the  United  States  Constitution. 

5.  The  libel  seeks  a  recovery  from  Matson  Navi- 
gation Company,  as  well  as  others,  for  damage 
resulting  from  independent  torts  and  not  from 
tortious  acts  in  which  all  of  the  respondents  con- 
curred or  participated. 
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6.  The  damage  which  libelant  seeks  to  recover 
resulted  from  accidents  of  navigation  more  than 
three  years  and  five  months  prior  to  the  filing  of 
the  libel  and  all  of  the  facts  and  circumstances  were 
immediately  known  and  available  to  the  libelant 
on  the  date  of  the  accident.  The  claun  is,  therefore, 
barred  by  libelant's  laches. 

KRAUSE,  EVANS  &  KORN, 

/s/  GUNTHER  F.  KRAUSE, 

Proctors  for  Respondent, 
Matson  Navigation  Co. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  June  26,  1950. 


[Title  of  District  Court  and  Cause.] 

EXCEPTIONS  TO  LIBEL 

Comes  now  respondent  W.  R.  Eckhart  and  ex- 
cepts to  the  libel  on  the  following  grounds : 

1.  The  libel  combines  claims  against  W.  R.  Eck- 
hart, one  based  upon  absolute  statutory  liability, 
and  the  other  based  on  alleged  fault  or  negligence. 

2.  The  libel  seeks  to  recover  damages  from  W. 
R.  Eckhart  in  a  suit  in  personam  based  upon  abso- 
lute statutory  liability  contrary  to  Title  33,  Sec. 
408,  et  seq.,  U.S.C.A. 

3.  The  libel  seeks  to  invoke  the  admiralty  juris- 
diction of  the  above-entitled  court  for  damages  to 
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a  shore  installation  occurring  prior  to  the  enact- 
ment of  Title  46,  Section  740,  U.S.C.A. 

4.  The  libel  seeks  to  recover  from  W.  R.  Eck- 
hart,  as  well  as  others,  for  damage  resulting  from 
independent  torts  and  not  from  tortious  acts  in 
which  all  the  respondents  concurred  or  participated. 

/s/  ARTHUR  S.  VOSBURG, 

/s/  WILLIAM  H.  HEDLUND, 

/s/  FRANK  M.  K.  BOSCH, 

Proctors  for  Respondent, 
W.  R.  Eckhart. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  July  7,  1950. 


[Title  of  District  Court  and  Cause.] 

PRELIMINARY  PRE-TRIAL  ORDER 

A  pre-trial  conference  was  held  on  Monday,  the 
31st  day  of  July,  1950,  before  the  imdersigned 
Judge,  attended  by  Victor  E.  Harr,  United  States 
attorney,  on  behalf  of  the  libelant;  Gunther  F. 
Krause,  on  behalf  of  Matson  Navigation  Company; 
Arthur  S.  Vosburg,  on  behalf  of  the  respondent 
W.  R.  Eckhart;  and  MacCormac  Snow,  on  behalf 
of  the  Westport  Towboat  Company  as  respondent 
and  as  claimant  of  the  Tug  Louie  III,  whereupon 
the  following  pre-trial  order  was  adopted. 

The  purpose  of  this  pre-trial  order  is  to  separate 
from  the  other  factual  and  legal  issues  of  the  case 
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the  issues  having  to  do  with  the  jurisdiction  of* 
this  court.  This  pre-trial  order  is  therefore  not  a 
complete  pre-trial  order  because  it  does  not  state 
or  purport  to  state  all  of  the  legal  and  factual 
issues  of  the  case,  but  is  limited  to  determining  the 
legal  issues  raised  by  exceptions  filed  by  each  of 
the  respondents  and  in  determining  the  jurisdiction 
of  this  court  to  proceed  in  admiralty.  For  the  pur- 
pose of  this  pre-trial  order  the  allegations  of  the 
Libel  are  taken  as  true.  In  subscribing  and  con- 
senting to  this  pre-trial  order,  none  of  the  respond- 
ents waives  his  or  its  rights  to  deny  any  or  all  of 
the  allegations  of  the  Libel  or  to  raise  and  submit 
factual  issues  upon  any  of  said  allegations,  and 
each  of  the  respondents  reserves  his  or  its  right  in 
that  respect. 

It  is  stipulated  by  all  of  the  parties  that  at  the 
times  named  in  the  Libel  before  Dike  67-1  was 
struck,  said  dike  extended  from  the  Oregon  shore 
outwardly  toward  the  main  ship  channel  a  distance 
of  about  800  feet. 

Jurisdictional  Issues  as  to 
First  Cause  of  Action 

The  Libel,  in  the  first  cause  of  action,  alleges 
that  the  Tug  Louie  III  and  its  tow  of  logs  by  rea- 
son of  the  negligence  of  its  operators  fouled  the  an- 
chor line  and  the  pipe  line  of  the  dredge  and  crashed 
into  the  dredge  itself;  that  the  Tug  blocked  the 
main  deep  water  channel  causing  the  William  Har- 
ris Hardy  to  run  against  the  Dike  67-1;  that  the 
Hardy    through    the    negligence    of    its    operator, 
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crashed  into  and  destroyed  approximately  100  feet 
of  the  outer  end  of  Dike  67-1;  that  the  first  acci- 
dent and  damage  to  the  dredge  and  appurtenances 
Avas  caused  by  the  sole  negligence  of  the  Tug  and 
the  second  accident  was  proximately  caused  by  the 
negligence  of  those  operating  the  Tug  and  the 
Hardy. 

All  the  respondents  and  the  claimant  above 
named  contend  that  this  court  has  no  admiralty 
jurisdiction  of  the  alleged  tort  to  Dike  67-1.  The 
govei-nment  denies  said  contention  and  charges  that 
this  court  sitting  in  admiralty  has  jurisdiction  of 
the  alleged  tort  to  Dike  67-1. 

The  above-named  respondents  and  claimant  con- 
tend that  this  court  cannot  entertain  in  a  single 
suit  in  admiralty  the  claim  of  the  government  for 
damage  to  the  dredge  and  her  equipment  and  its 
claim  for  damage  to  Dike  67-1.  The  United  States 
denies  said  contention  and  charges  that  it  can  sue 
in  the  same  admiralty  court  and  cause  for  both 
damages. 

The  said  respondents  and  claimant  contend  that 
this  court  sitting  in  admiralty  cannot  take  jurisdic- 
tion of  the  alleged  tort  upon  and  damage  to  Dike 
67-1  under  the  Shore  Damage  Act  of  June  19,  1948, 
(46  U.S.C.  740),  on  the  ground  that  the  occurrences 
alleged  in  the  Libel  took  place  prior  to  the  passage 
of  this  Act  and  that  this  Act  has  no  retroactive 
application.  The  United  States  denies  said  conten- 
tion and  charges  that  this  court  sitting  in  admiralty 
can  take  jurisdiction  of  the  tort  upon  and  damage 
to  Dike  67-1  under  the  said  Shore  Damage  Act. 
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Westport  Towboat  Company,  as  claimant  of  the 
Tugboat  Louie  III,  further  charges  with  respect  to 
said  Shore  Damage  Act  that  this  court  cannot  take 
jurisdiction  in  rem  of  the  Tugboat  Louie  III  under 
said  Act  because  of  a  transaction  which  occurred 
after  said  Act  was  passed  because  the  basis  of 
jurisdiction  in  rem  is  a  maritime  lien  and  to  impose 
upon  the  said  Louie  III  a  maritime  lien  by  the 
retroactive  application  of  said  Act  would  constitute 
the  taking  of  the  property  of  the  Tug  Louie  III, 
its  stipulators  and  claimants  without  due  process 
of  law  contrary  to  the  Fifth  Amendment  to  the 
United  States  Constitution.  United  States  denies 
the  said  contention  and  charges  that  Louie  III  can 
be  held  liable  in  rem  under  the  Shore  Damage  Act 
for  a  tort  occurring  prior  to  the  passage  of  the 
Shore  Damage  Act. 

All  of  the  aforesaid  respondents  and  claimant 
charge  that  the  said  Shore  Damage  Act  is  uncon- 
stitutional as  an  attempt  upon  the  part  of  the 
Congress  to  extend  the  limits  of  admiralty  jurisdic- 
tion beyond  the  boundaries  described  in  Article  III, 
Section  2,  of  the  United  States  Constitution.  United 
States  denies  the  said  contention  and  charges  that 
said  Shore  Damage  Act  is  in  all  respects  consti- 
tutional. 

Jurisdictional  and  Legal  Contentions  With  Respect 
to  Second  Cause  of  Action  Alleged  in  the  Libel 

The  second  cause  of  suit  alleges  that  the  Tug 
Louie  III  and  her  tow  of  logs  ran  into  and  dam- 
aged the  dredge  and  its  pipe  line,  anchor  line  and 
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equipment  and  that  the  Hardy  ran  into  the  Dike  and 
seeks  to  hold  all  respondents  for  all  damages  and 
penalties  under  the  Act  of  March  3,  1899,  33  U.S.C. 
408  and  412. 

All  of  the  respondents  and  the  claimant  contend 
that  this  court  sitting  in  admiralty  is  without  juris- 
diction to  entertain  the  claim  of  the  government 
for  damage  and  penalties  under  the  said  statute 
on  account  of  the  alleged  injuries  to  Dike  67-1  and 
that  their  liability,  if  any,  is  in  a  court  of  law. 
United  States  denies  this  contention  and  charges 
that  this  court  sitting  in  admiralty  has  juiisdiction 
of  the  said  torts  and  resulting  damage. 

The  respondents  Matson  Navigation  Company 
and  Westport  Towboat  Company  deny  that  they 
are  subject  to  any  statutory  liability  under  the  said 
Act. 

Resi3ondents  Matson  Navigation  Company  and 
Westport  Towboat  Company  and  W.  R.  Eckhart 
contend  that  they  cannot  be  held  liable  for  damages 
to  Dike  67-1  under  the  Act  of  March  3,  1899,  33 
U.S.C.  408  et  seq.,  as  no  facts  are  alleged  bringing 
them  or  either  of  them  within  the  purview  of  the 
said  Act.   The  United  States  denies  this  contention. 

Respondent  W.  R.  Eckhart  contends  that  he  can- 
not be  held  liable  for  a  fine  of  not  less  than  $500.00 
or  more  than  $2500.00  under  the  Act  of  March  3, 
1899,  33  U.S.C.  408  et  seq.,  as  the  United  States 
does  not  contend  that  he  wilfully  injured  or  de- 
stroyed Dike  67-1.  The  United  States  denies  this 
contention. 
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Jurisdictional  Contentions  With  Respect  to 
Both  Causes  of  Suit 

The  respondents  above  named,  and  the  claimant, 
contend  that  this  court  is  without  jurisdiction  to 
hear  a  suit  partly  in  admiralty  and  partly  upon  the 
common  law  side  of  the  court  but  that  any  two  such 
causes  of  action  must  be  separately  stated  and  in 
separate  complaints  and  separate  suits.  The  gov- 
ernment denies  the  said  contention. 

The  said  respondents  and  the  claimant  contend 
that  this  court  is  without  jurisdiction  to  hear  the 
first  cause  of  action  based  upon  fault  and  negli- 
gence together  and  at  the  same  time  with  a  cause 
of  action  based  upon  alleged  statutory  liability, 
but  that  said  two  causes  of  action  should  be  sepa- 
rated in  separate  complaints  and  filed  as  separate 
suits.    The  govermuent  denies  the  said  contention. 

The  parties  hereto  agree  to  the  foregoing  Pre- 
liminary Pre-Trial  Order  in  order  to  determine  the 
legal  and  jurisdictional  questions  raised  by  excep- 
tions filed  and  for  no  other  purpose. 

Dated  at  Portland,  Oregon,  this  4th  day  of  Au- 
gust, 1950. 

/s/  GUS  J.  SOLOMON, 
Judge. 

Approved : 

/s/  VICTOR  E.  HARR, 

Of  Attorneys  for 
United  States. 


26  United  States  of  America  vs. 

/s/  GUNTHER  F.  KRAUSE, 

Of  Attorneys  for  Respondent, 
Matson  Navigation  Co. 

/s/  ARTHUR  S.  VOSBURG, 

Of  Attorneys  for  Respondent, 
W.  R.  Eckhart. 

/s/  MacCORMAC  SNOW, 
Attorneys  for  Tug  Louie  III  and  Westport  Tow- 
boat  Company. 

[Endorsed]  :     Filed  August  4,  1950. 


ORAL  OPINION 

October  13,  1950. 

In  the  case  of  the  United  States  of  America, 
libelant,  vs.  Matson  Navigation  Company,  et  al., 
respondents,  Civil  No.  5454,  by  preliminary  pre- 
trial order  all  of  the  parties  consented  to  a  trial 
limited  solely  to  determining  the  jurisdiction  of 
this  Court  to  entertain  libelant's  claim  for  dam- 
ages against  claimant  and  respondents  by  reason 
of  their  alleged  negligent  injury  and  damage  to 
dike  No.  67-1  owned  by  libelant  as  set  forth  in 
libelant's  first  cause  of  action  and  for  libelant's 
claim  for  damages  and  penalties  against  claimant 
and  respondents  for  the  injury  and  damage  to  dike 
67-1  under  the  Act  of  March  3,  1899,  (33  USC  408 
and  412),  as  set  forth  in  libelant's  second  cause  of 
action. 
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In  connection  with  libelant's  first  cause  of  action, 
I  find  that,  prior  to  the  enactment  of  the  Shore 
Damage  Act  of  Jime  19,  1948,  (46  USC  740),  the 
Court  sitting  in  admiralty  had  no  jurisdiction  of 
the  alleged  tort  to  dike  67-1  and  that  the  Shore 
Damage  Act  had  no  retroactive  application  to  this 
accident  which  occurred  on  December  21,  1946. 

In  connection  with  libelant's  second  cause  of  ac- 
tion, I  find  that  the  Court  sitting  in  admiralty  has 
no  jurisdiction  to  entertain  claim  of  libelant  for 
damages  and  penalties  under  the  Act  of  March  3, 
1899,  for  injuries  to  the  dike  alleged  to  have  been 
damaged  by  claimant  and  respondents. 

Mr.  MacCormac  Snow  is  hereby  designated  to 
prepare  an  appropriate  order  in  conformity  with 
this  oral  opinion. 

[Endorsed]  :     Filed  April  12, 1951. 
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In  the  United  States  District  Court  for  the 
District  of  Oregon 

In  Admiralty 
No.  5454 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

MATSON  NAVIGATION  COMPANY,  a  Cor- 
poration; W.  R.  ECKHART;  TUG  LOUIE 
III;  Her  Boilers,  Engines,  Tackle,  Apparel, 
Furniture,  etc.,  and  WESTPORT  TOWBOAT 
COMPANY,  a  Corporation, 

Respondents. 

ORDER 

This  cause  coming  on  to  be  heard  upon  the  Libel 
and  the  exceptions  thereto  filed  by  the  respondents 
Matson  Navigation  Company  and  W.  R.  Eckhart 
and  Westport  Towboat  Company,  and  filed  also  by 
the  said  Westport  Towboat  Company  as  claimant 
of  the  Tug  Louie  III,  her  boilers,  engines,  tackle, 
apparel,  furniture,  etc.,  and  upon  the  preliminary 
pre-trial  order,  dated  July  31  1950,  approved  by 
the  libelant  and  the  said  respondents  and  the  said 
claimant  and  signed  by  the  Honorable  James  Alger 
Fee,  Senior  Judge  of  the  above-entitled  court,  and 
the  undersigned  Judge  the  Honorable  Gus  J.  Solo- 
mon having  heard  arguments  on  behalf  of  the 
libelant  and  the  said  respondents  and  the  said 
claimant  upon  the  said  Libel,  exceptions  and  pre- 
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liminary  pre-trial  order  and  upon  the  issues  of 
law  raised  thereby  and  having  then  taken  the  cause 
under  advisement  and  being  now  fully  advised,  now 
therefore,  it  is 

Considered,  Ordered  and  Decreed  as  follows: 

1.  In  connection  with  libelant's  first  cause  of 
action,  this  Court  sitting  in  admiralty  has  no  juris- 
diction of  the  alleged  negligent  tort,  resulting  in 
injuries  to  dike  67-1  and  the  Shore  Damage  Act  of 
June  19,  1948,  (46  U.S.C.  740),  had  no  retroactive 
application  to  this  accident  which  occurred  on  De- 
cember 21,  1946. 

2.  In  connection  with  the  second  cause  of  action 
alleged  in  said  libel,  this  Court  sitting  in  admiralty 
has  no  jurisdiction  to  entertain  the  claim  of  the 
libelant  for  damages  and  penalties  under  the  act 
of  March  3,  1899,  (33  U.S.C.  408  and  412),  for 
injuries  to  the  said  dike  67-1. 

3.  The  aforesaid  exceptions  to  the  libel  are  al- 
lowed. 

4.  The  libel  is  dismissed  as  to  the  respondents 
Matson  Navigation  Company  and  W.  R.  Eckhart. 

5.  The  libel  is  dismissed  as  to  the  respondent 
Westport  Towboat  Company  and  the  Tug  Louie  III 
and  said  Westport  Towboat  Company  its  claimant 
insofar  as  it  alleges  claims  growing  out  of  the  said 
act  of  March  3,  1899,  for  injuries  to  dike  67-1  and 
the  dredge  Columbia  and  its  equipment. 

6.  The    libelant   is    allowed    twenty    days'    time 
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within  which  to  file  an  amended  libel  confining  its 
claim  of  damage  to  the  dredge  Multnomah  and  its 
equipment  based  on  neghgence. 

Dated  October  27, 1950. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed]  :     Filed  October  27,  1950. 


[Title  of  District  Court  and  Cause.] 

MOTION 
Comes  now  the  libelant  above  named,  by  and 
through  its  attorneys,  Henry  L.  Hess,  United  States 
Attorney  for  the  District  of  Oregon,  and  Victor 
E.  Harr,  Assistant  United  States  Attorney,  and 
moves  the  Court  for  an  order  extending  the  time 
for  filing  the  record  on  appeal  and  docketing  the 
within  action  in  the  Circuit  Court  of  Appeals  to 
ninety  days  from  the  first  date  of  filing  of  said 
Notice  of  Appeal.  This  motion  is  based  on  the 
grounds  that  the  Department  of  Justice  requires 
additional  time  to  fully  consider  said  appeal. 

Dated   at   Portland,   Oregon,   this    20th    day   of 
February,  1951. 

HENRY  L.  HESS, 

United  States  Attorney  for 
the  District  of  Oregon. 

/s/  VICTOR  E.  HARR, 

Assistant  U.  S.  Attorney. 

[Endorsed]  :     Filed  February  20,  1951. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  coming  on  to  be  heard  ex  parte  this 
day  upon  motion  of  libelant,  through  its  attorneys, 
Henr\'  L.  Hess,  United  States  Attorney  for  the 
District  of  Oregon,  and  Victor  E.  Harr,  Assistant 
United  States  Attorney,  for  an  order  extending 
time  for  the  filing  of  the  record  on  appeal  and 
docketing  the  within  action  in  the  Circuit  Court  of 
Appeals,  to  enable  the  Department  of  Justice  to 
have  additional  time  to  consider  said  appeal,  and 
the  Court  being  fully  advised  in  the  premises,  it  is 

Ordered  that  the  time  for  filing  the  within  appeal 
and  docketing  the  action  be,  and  it  is  hereby  ex- 
tended to  ninety  days  from  the  fii'st  date  of  the 
Notice  of  Appeal. 

Made  and  entered  at  Portland,  Oregon,  this  20th 
day  of  February,  1951, 

/s/  GUS  J.  SOLOMON, 
District  Judge. 

[Endorsed]  :     Filed  Febmary  20,  1951. 


32  United  States  of  America  vs. 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  Matson  Navigation  Company  and  its  attorney 
Gunther  F.  Krause ;  W.  R.  Eckhart  and  one  of 
his  attorneys,  Arthur  S.  Vosburg;  Tug  Louie 
III  and  Westport  Towboat  Company  and  their 
attorney,  MacCormac  Snow: 

Notice  is  hereby  given  that  the  United  States  of 
America,  libelant  above  named,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  from  the  final  order  entered  in  this  action 
on  the  27th  day  of  October,  1950,  in  favor  of  re- 
spondents and  against  libelant. 

Dated  this  17th  day  of  January,  1951,  at  Port- 
land, Oregon. 

HENRY  L.  HESS, 

United  States  Attorney  for 
the  District  of  Oregon. 

/s/  VICTOR  E.  HARR, 

Assistant  U.  S.  Attorney. 

[Endorsed]  :     Filed  January  18,  1951. 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENT   OF   ERRORS   BY  LIBELANT 
UNITED  STATES  OF  AMERICA 

Libelant,  United  States  of  America,  hereby  as- 
signs error  in  the  proceedings,  orders,  decisions  and 
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Judgment  of  the  District  Court  in  the  above-en- 
titled action  and  Judgment  and  Decree  entered 
October  27,  1950,  as  follows : 

1.  That  the  District  Court  erred  in  finding  and 
entering  its  order  and  decree  that  the  Court  sitting 
in  Admiralty  had  no  jurisdiction  of  the  tort  alleged 
in  the  first  cause  of  libel ; 

2.  That  the  District  Court  erred  in  finding  and 
entering  its  order  that  the  Shore  Damage  Act  of 
June  19,  1948,  (46  USC  740)  (Admiralty  Jurisdic- 
tion Extension  Act),  has  no  retroactive  application 
to  the  tort  alleged  in  the  libel  ; 

3.  That  the  District  Court  erred  in  finding  and 
entering  its  decree  that  the  District  Court  sitting 
in  Admiralty  had  no  jurisdiction  to  entertain  libel- 
ant's claim  for  damages  and  penalties  under  the 
Act  of  March  3,  1899,  (33  USC  408  and  412) ; 

4.  That  the  District  Court  erred  in  sustaining 
and  allowing  the  exceptions  to  the  libel ; 

5.  That  the  District  Court  erred  in  dismissing 
respondent,  Matson  Navigation  Company; 

6.  That  the  District  Court  erred  in  dismissing 
the  respondent  W.  R.  Eckhart ; 

7.  That  the  District  Court  erred  in  dismissing 
the  resjjondent  Westport  Towboat  Company ; 

8.  That  the  District  Court  erred  in  dismissing 
the  respondent,  the  Tug  Louie  III  and  its  claimant, 
Westport  Towboat  Company ; 
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9.  That  the  District  Court  erred  in  failing  to 
retain  jurisdiction  in  the  above  cause,  and  to  cause 
issue  to  be  joined  on  the  allegations  of  the  libel  and 
to  proceed  to  trial  thereon. 

HENRY  L.  HESS, 

United  States  Attorney. 

/s/  VICTOR  E.  HARR, 
Assistant    United    States    Attorney,    Proctors    for 
Libelant,  United  States  of  America. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  April  11, 1951. 


[Title  of  District  Court  and  Cause.] 

CITATION  ON  APPEAL 

To:  Matson  Navigation  Company,  a  corporation, 
and  Gunther  F.  Krause,  its  Proctor;  W.  R. 
Eckhart  and  Arthur  S.  Vosburg,  his  proctor; 
Tug  Louie  III,  her  boilers,  etc.,  and  Westport 
Towboat  Company,  a  corporation,  and  F,  E. 
Wagner,  their  proctor: 

Whereas,  the  United  States  of  America,  libelant 
above  named,  has  lately  appealed  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  from 
the  entry  of  an  Order  of  the  District  Court  entered 
on  October  27,  1950,  in  the  United  States  District 
Court  for  the  District  of  Oregon ; 

You  are,  therefore,  hereby  cited  to  appear  before 
the  said  United  States  Court  of  Appeals  for  the 
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Ninth  Circuit,  to  be  held  in  the  City  of  San  Fran- 
cisco, State  of  California,  at  the  next  term  of  said 
Court  thirty  days  after  the  date  of  this  citation,  to 
do  and  receive  what  may  appertain  to  justice  to 
be  done  in  the  premises. 

Given  under  my  hand  in  the  City  of  Portland, 
Multnomah  County,  State  of  Oregon,  in  the  Ninth 
Circuit,  on  the  11th  day  of  April,  1951. 

/s/  GUS  J.  SOLOMON, 

U.  S.  District  Judge. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  April  11,  1951. 


[Title  of  District  Court  and  Cause.] 

LIBELANT'S  DESIGNATION  OF  APOSTLES 
ON  APPEAL  AND  PRAECIPE  THERE- 
FOR 

To:  Gunther  F,  Krause,  Spalding  Building,  Port- 
land, Oregon,  proctor  for  Matson  Navigation 
Company;  Arthur  F.  Vosburg,  American  Bank 
Bldg.,  Portland,  Oregon,  proctor  for  W.  R. 
Eckhart ;  F.  E.  Wagner,  Pacific  Building,  Port- 
land, Oregon,  proctor  for  Tug  Louie  III,  et<?., 
and  Westport  Towboat  Company;  and  Low^ell 
^lundorfe.  Clerk  of  the  U.  S.  District  Court  for 
the  District  of  Oregon. 

Libelant  hereby  designates  and  requests  that  the 
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record  on  appeal  in  the  above-entitled  action  shall 
include : 

(1)  Libel. 

(2)  Stipulation. 

(3)  Claim  of  Westport  Towboat  Company  for 
Tug  Louie  III. 

(4)  Warrant  of  Arrest  and  Monition  with  Mar- 
shal's return. 

(5)  Monition  with  Marshal's  return. 

(6)  Exceptions  of  respondent,  Westport   Tow- 
boat  Company,  a  corporation,  to  the  Libel. 

(7)  Exceptions  of  respondent,  Matson  Naviga- 
tion Company,  a  corporation,  to  the  Libel. 

(8)  Appearance  of  respondent,  W.  R.  Eckhart 
and  Motion  for  Extension  of  Time. 

(9)  Exceptions  to  Libel  of  respondent,  W.  R. 
Eckhart. 

(10)  Preliminary  Pre-Trial  Order. 

(11)  Opinion  of  Judge  Gus  J.  Solomon. 

(12)  Order  of  the  Court  dated  October  27,  1950. 

(13)  Notice  of  Appeal. 

(14)  Stipulation  for  change  of  proctors. 

(15)  Application  for  change  of  proctors. 

(16)  Order  changing  proctors. 

(17)  Motion  to  Extend  Time  for  filing  the  record 
on  appeal  and  docketing  the  within  action. 

(18)  Order  allowing  Extension  of  Time. 

(19)  Assignments  of  Errors  of  Libelant. 

(20)  Citation  on  Appeal. 

(21)  This  Designation  of  Apostles  on  Appeal 
and  Praecipe  therefor. 
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Dated  this  11th  day  of  April,  1951,  at  Portland, 
Oregon. 

HENRY  L.  HESS, 

United  States  Attorney. 

/s/  VICTOR  E.  HARR, 
Assistant    United    States    Attorney,    Proctors    for 
Libelant,  United  States  of  America. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  April  11,  1951. 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1950 

May  22 — Filed  libel  in  personam  and  rem. 

May  22 — Issued  monition  to  marshal. 

May  22 — Issued  warrant  of  arrest  and  monition  to 
marshal. 

June  12 — Filed  claim  for  Tug  Louie  III. 

June  16 — Filed  warrant  of  arrest  and  monition  with 
marshal's  return. 

June  21 — Filed  monition  with  marshal 's  return. 

June  23 — Filed  exceptions  to  libel  (Westport  Tow- 
boat  Co.). 

June  26 — Filed  exceptions  to  libel  (Matson  Naviga- 
tion Co.). 

June  26 — Filed   appearance   of   respondent   W.   R. 
Eckhart  and  motion  for  extension  of  time. 

July    3 — Entered  order  resetting  exceptions  to  libel 
on  July  10,  1950. 
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1950 

July  7 — Filed  respondent  W.  R.  Eckhart's  excep- 
tions to  libel. 

July  10 — Entered  order  setting  for  preliminary  pre- 
trial conference  July  31,  1950. 

July  10 — Filed  motion  of  Westport  Towboat  Co.  to 
require  production  of  records. 

July  31 — Record  of  pre-trial  conference  and  order 
assigning  to  Judge  Solomon. 

Aug.    4 — Record  of  pre-trial  conference. 

Aug.    4 — Filed  and  entered  pre-trial  order. 

Aug.  4 — Record  of  trial  before  court  on  questions 
of  law  argued,  submitted  and  U.  A. 

Oct.  13 — Record  of  oral  opinion  and  entered  order 
that  deft,  prepare  and  submit  Findings 
of  Fact  and  Conclusions  of  Law  and 
Judgment. 

Oct.  27 — Filed  and  entered  order  dismissing  libel 
as  to  Matson  Navigation  Co.  and  W.  R. 
Eckhart,  dismissing  libel  in  part  as  to 
Westport  Towboat  Co.  and  Tug  ''Louie 
III"  and  allowing  libelant  twenty  days  to 
file  amended  libel. 
1951 

Jan.  18 — Filed  notice  of  appeal  by  U.  S.  and  copies 
mailed  to  attys.  Krause-Vosburg-Snow. 

Feb.     2 — Filed  application  for  change  of  proctors. 

Feb.    2 — Filed  stipulation  for  change  of  proctors. 

Feb.    2 — Filed  and  entered  order  changing  proctors. 

Feb.  20 — Filed  and  entered  order  extending  time 
for  filing  and  docketing  appeal. 

Feb.  20 — Filed  motion  for  above  order. 
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1951 
Apr.  11 — Filed  assignments   of   error   by   libelant, 

United  States  of  America. 
Apr.  11 — Filed  libelant's  designation  of  apostles  on 

appeal  and  praecipe  therefor. 
Apr.  11 — Filed  citation  on  appeal. 
Apr.  12 — Filed  transcript  of  Court's  oral  opinion. 
Apr.  12 — Filed  stipulation  to  abide  and  pay  decree. 


CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
libel,  warrant  of  arrest,  monition,  claim  of  West- 
port  Towboat  Company,  stipulation  to  abide  and 
pay  decree,  exceptions  of  Westport  Towboat  Com- 
pany, exceptions  of  Matson  Navigation  Company, 
appearance  of  W.  R.  Eckhart,  exceptions  of  W.  R. 
Eckhart,  preliminary  pre-trial  order,  transcript  of 
oral  opinion,  order  of  October  27,  1950,  stipulation 
for  change  of  proctors,  application  for  change  of 
proctors,  order  changing  proctors,  motion  for  order 
extending  time  to  file  transcript,  order  extending 
time  to  file  transcript,  notice  of  appeal,  assignment 
of  errors,  citation  on  appeal,  designation  of  apostles 
on  appeal,  and  transcript  of  docket  entries  consti- 
tute the  record  on  appeal  from  a  judgement  of  said 
court  in  a  cause  therein  numbered  Civil  5454,  in 
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which  the  United  States  of  America  is  libelant  and 
appellant,  and  the  Matson  Navigation  Company,  a 
corporation;  W.  R.  Eckhart,  Tug  Louie  III,  and 
the  Westport  Towboat  Company,  are  respondents 
and  appellees;  that  the  said  record  has  been  pre- 
pared by  me  in  accordance  with  the  designation  of 
contents  of  record  on  appeal  filed  by  the  appellant, 
and  in  accordance  with  the  rules  of  this  court. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland. 
in  said  District,  this  12th  day  of  April,  1951. 

[Seal]  LOWELL  MUNDORFF, 

Clerk. 

By  /s/  F.  L.  BUCK, 

Chief  Deputy. 


[Endorsed] :  No.  12902.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Matson  Navigation  Com- 
pany, a  corporation ;  W.  R.  Eckhart,  Tug  Louie  III, 
her  boilers,  engines,  tackle,  apparel,  furniture,  etc., 
and  Westport  Towboat  Company,  a  corporation, 
Appellees.  Apostles  on  Appeal.  Appeal  from  the 
United  States  District  Court  for  the  District  of 
Oregon. 

Filed  April  14,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  12902 

UNITED  STATES  OF  AMERICA. 

AppeUant. 

MATSOX  NAVIGATION  (  UMPANT.  a  Corpora- 
tion; W.  E.  ECKHAET.  Tug  LOUIE  IH,  Her 
Boilers,  Engines.  Tackle.  AppareL  Furniture, 
etc.,  and  WESTPOET  TOWBOAT  COM- 
PANY, 

Appellees. 

PETITIONEE'S  STATE:MENT  OE  POINTS  TiJ 
BE  EELIED  ON  ON  APPEAL  AND  DES- 
IGNATION OF  POETION  OF  EECOED  TO 
BE  FEINTED 

Petitioner  ad  ; ~ -  —  piiiirc  ::_  =;:-;.  'i^  A  — :^.:- 
ments  of  Error  :r_-  led  in  tlr  A^  .i'_rs  :r^  Aiir-. 
on  file  herein. 

Petitioner  designates  for  prtutiiig  the  entire 
Apostles  on  Av  n  ffle  herein  except  tibe  fd- 

lowing: 

Warrant  of  Arrest  (Tug  Louie  111). 

Monition. 

Stiptdation  to  abide  and  r.  av  De<-Tee. 

Appearance  of  W.  E.  Eikiiart. 

Stipulation  for  Change   .f  PTootors. 

Application  of  Proctors. 
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/s/  HENRY  L.  HESS,  K.M.T. 

United  States  Attorney, 

/s/  VICTOR  E.  HARR,  K.M.T. 

Assistant  United  States 
Attorney, 

/s/  KEITH  R.  FERGUSON, 

/s/  LEAVENWORTH  COLBY, 

K.M.T. 

Special  Assistants  to 
the  Attorney  General. 

[Endorsed] :     Filed  April  20,  1951. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12902 
United  States  of  America,  appellant 

V. 

Matson  Navigation  Company,  a  Corporation;  W.  B. 
EcKHART,  Tug  Louie  III,  Her  Boilers,  Engines, 
Tackle,  Apparel,  Furniture,  etc.,  and  Westport 
TowBOAT  Company,  a  Corporation,  appellees 


ON   APPEAL   FROM    THE    UNITED    STATES   DISTRICT    COURT 
FOR  THE  DISTRICT  OF  OREGON 


BRIEF  FOR  THE  UNITED  STATES 


JURISDICTION 

This  Court's  jurisdiction  rests  upon  28  U.S.C.  1291 
by  reason  of  a  notice  of  appeal,  filed  January  18,  1951 
(R.  32)  from  an  order  entered  October  27,  1950  (R. 
28-30),  which  dismissed  the  Government's  libel  in  all 
respects. 

The  jurisdiction  of  the  district  court  rests  upon  28 
U.S.C.  1333  by  reason  of  a  libel  in  admiralty  in  two 
counts  (the  first  for  damages  under  the  general  mari- 
time law,  the  second  for  penalties  under  the  Rivers  and 

(1) 


Harbors  Act),  filed  May  22,  1950  (R.  3-15)  to  recover 
damages  to  various  aids  to  navigation  and  equipment 
caused  on  December  21, 1946  by  certain  vessels  operated 
and  controlled  by  respondents. 

QUESTIONS 

A  Government  aid  to  navigation  in  the  form  of  a 
dike  attached  to  the  shore  of  the  Columbia  River  was 
damaged  on  December  21,  1946,  prior  to  the  enactment 
of  the  Admiralty  Extension  Act  of  June  19,  1948  (46 
U.S.C.  740),  as  a  result  of  the  navigation  of  certain 
vessels  operated  and  controlled  by  respondents.  After 
the  enactment  of  the  Admiralty  Extension  Act,  the 
United  States  on  May  22,  1950  brought  a  libel  in  Ad- 
miralty to  recover  inter  alia  for  the  damage  to  the  dike. 
The  libel  was  in  two  counts,  the  first  for  damages  under 
the  general  maritime  law,  the  second  for  penalties 
under  the  Rivers  and  Harbors  Act  of  March  3,  1899. 
The  Court  below  dismissed  the  libel  for  want  of  Admir- 
alty jurisdiction.    The  questions  are — 

1.  Whether  the  Admiralty  Extension  Act,  1948,  di- 
rects the  district  courts  to  exercise  admiralty  jurisdic- 
tion over  claims  arising  out  of  damage  by  vessels  to 
shore  structures  occurring  prior  to  its  enactment. 

2.  Whether  claims  arising  out  of  damage  by  a  vessel 
to  an  aid  to  navigation  attached  to  the  shore  are  within 
the  constitutional  grant  of  admiralty  jurisdiction  to 
the  district  courts. 

STATUTE 

The  Admiralty  Extension  Act  of  June  19,  1948  (62 
Stat.  496;  46  U.S.C.  740)  provides: 

Be  it  enacted  hy  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in 


Congress  assembled,  That  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States  shall  extend 
to  and  include  all  cases  of  damage  or  injury,  to 
person  or  property,  caused  by  a  vessel  on  navigable 
water,  notwithstanding  that  such  damage  or  injury 
be  done  or  consummated  on  land. 

In  any  such  case  suit  may  be  brought  in  rem  or 
in  personam  according  to  the  principles  of  law  and 
the  rules  of  practice  obtaining  in  cases  where  the 
injury  or  damage  has  been  done  and  consummated 
on  navigable  water :    *    *    *. 

STATEMENT 

All  of  the  parties  consented  to  a  trial  by  the  district 
court  limited  solely  to  determining  the  jurisdiction  of 
the  district  court,  sitting  in  admiralty,  to  entertain  the 
Government's  claim  for  injury  to  Dike  No.  67-1  in  the 
Columbia  River  by  certain  vessels  operated  and  con- 
trolled by  respondents:  First,  as  set  forth  in  its  first 
cause  of  action,  for  damages  by  reason  of  the  alleged 
negligent  navigation  of  the  vessels ;  and,  second,  as  set 
forth  in  its  second  cause  of  action,  for  penalties  under 
the  Rivers  and  Harbors  Act,  1899,  by  reason  of  the  al- 
leged status  of  the  dike  as  an  aid  to  navigation  within 
that  Act  (R.  26). 

With  respect  to  the  first  cause  of  action  for  negligent 
navigation,  the  trial  judge  held  that,  aside  from  the 
Admiralty  Extension  Act  of  June  19, 1948,  the  court  sit- 
ting in  admiralty  had  no  jurisdiction  of  damage  to  a 
shore  structure  and  that  the  Extension  Act  had  no  ap- 
plication to  a  suit  brought  after  its  enactment  to  recover 
for  an  accident  which  occurred  prior  to  its  enactment. 
With  respect  the  second  cause  of  action,  for  penalties 
for  violation  of  the  Rivers  and  Harbors  Act,  1899,  the 
trial  judge  equally  held  that  the  court  sitting  in  admir- 


alty  had  no  jurisdiction  (R.  27) .  An  appropriate  order 
of  dismissal  was  entered  (R.  28-30)  and  this  appeal 
followed. 

ARGUMENT 

Introduction 

Admiralty  courts,  while  not  courts  of  equity,  proceed 
upon  equitable  principles  and  like  equity  courts  are 
courts  of  exceptional,  not  of  general,  jurisdiction, 
exercising  a  sound  discretion  in  respect  of  exercising 
their  special  jurisdiction.  There  is  thus  a  clear  distinc- 
tion between  the  term  "jurisdiction"  in  its  strict  mean- 
ing as  relating,  on  the  one  hand,  to  the  existence  of 
power  in  the  court  to  hear  and  determine,  and  its  use  as 
relating,  on  the  other,  to  those  cases  or  occasions  when 
this  power  to  hear  and  determine  Avill  in  fact  be  exer- 
cised by  the  court  in  its  wise  discretion.  The  fact  that 
the  United  States  Courts  sitting  in  admiralty  have  ordi- 
narily regarded  cases  of  damages  caused  by  a  vessel  to 
the  shore  as  not  a  necessary  and  proper  occasion  for  the 
routine  exercise  of  admiralty  jurisdiction  does  not  con- 
clusively establish  the  absence  of  judicial  power  to  hear 
and  determine  such  cases  much  less  the  absence  of  the 
constitutional  power  of  Congress  to  direct  the  courts  to 
exercise  that  admiralty  power  to  its  fullest  extent. 
Thus  it  is  familiar  that  when  the  court  once  takes  ad- 
miralty jurisdiction  it  has  power  to  deal  with  all  con- 
nected matters  although  they  arose  on  shore. 

That  Congress  intended  in  the  Admiralty  Extension 
Act,  1948,  to  direct  the  courts  that  thereafter  they 
should  no  longer  withhold  the  exercise  of  their  powers 
to  hear  and  determine  in  admiralty  which  it  regarded 


them  as  already  possessing  under  the  Constitution  and 
the  Judiciary  Acts,  is  plain  from  the  very  language  of 
the  reports  of  the  Judiciary  Committees  of  the  House 
and  Senate.  Both  Committees  stated  (1948  A.M.C.  at 
1505)  : 

Adoption  of  the  bill  will  not  create  new  causes  of 
action.  It  merely  directs  the  courts  to  exercise  the 
admiralty  and  maritime  jurisdiction  of  the  United 
States  already  conferred  by  Article  III,  Section  2, 
of  the  Constitution  and  already  authorized  by  the 
Judiciary  Acts. 

It  follows  that,  like  every  command  of  Congress  to  the 
courts  regarding  matters  of  procedure  and  not  of  sub- 
stantive right,  it  applies  to  every  suit  pending  or  filed 
after  its  enactment,  regardless  of  the  date  of  the  occur- 
rence which  gave  rise  to  it. 

Nor  is  the  Congressional  command  that  henceforth 
the  courts  shall  exercise  their  pre-existing  admiralty 
powers  in  cases  of  damage  by  ship  to  shore  a  novelty. 
In  the  words  of  House  and  Senate  Committees  (1948 
A.M.C.  1504) : 

The  bill  will  bring  United  States  practice  re- 
specting maritime  torts  into  accord  with  that  fol- 
lowed by  the  British,  who  by  a  series  of  statutes, 
beginning  in  1840,  have  restored  admiralty  juris- 
diction in  situations  of  this  character  and  brought 
the  British  law  into  harmony  with  that  of  most 
European  countries. 

Indeed,  as  a  matter  of  simple  fact  and  history,  nothing 
could  appear  more  obvious  than  that  damages  wrong- 
fully caused  by  a  vessel  to  an  aid  to  navigation,  par- 
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ticularly  as  here  structures  situated  on  the  shore,  con- 
stitute in  actual  fact  a  maritime  tort  particularly 
appropriate  for  the  exercise  of  the  powers  to  hear  and 
determine  of  an  American  no  less  than  any  other  court 
of  admiralty. 

Had  it  not  been  for  the  conflicts  between  Lord  Coke 
and  the  English  admiralty  judges  and  his  issuance  of 
prohibitions  against  their  exercise  of  jurisdiction 
whenever  maritime  damage  was  within  the  body  of  a 
county  so  that  a  jury  of  the  vicinage  could  be  found,  it 
may  be  doubted  that  any  admiralty  judge  in  either 
England  or  America  would  ever  have  been  found  to 
withhold  the  exercise  of  jurisdiction  in  a  case  so  clearly 
maritime  in  fact.  Certainly  no  other  type  of  damage 
by  shipping  calls  more  strongly  for  the  traditional  ad- 
miralty relief,  beginning  with  arrest  of  the  shixD  in  rem, 
than  where  a  foreign  vessel  damages  our  shores  and 
may  otherwise  sail  away,  leaving  the  injured  claimant 
obliged  to  follow  home  its  owner  to  a  foreign  land  unless 
the  admiralty  will  aid  him.  And  so  we  find  that  both  in 
England  and  in  France,  admiralty  jurisdiction  has  long 
extended  to  damage  done  by  a  vessel  to  the  shore.  In 
France  this  has  ever  been  the  rule.  In  England  it  was 
the  law  before  Lord  Coke  and  a  hundred  years  ago  was 
restored  again  by  statute. 

In  the  United  States  the  strictures  of  Lord  Coke 
against  admiralty  jurisdiction  of  wrongs  within  the 
body  of  a  county  were  early  repudiated  where  damage 
between  two  vessels  or  between  a  vessel  and  those  who 
served  here,  or  were  hurt  aboard  her,  was  concerned. 
So  also  where  shore  structures  damaged  a  vessel ;  only 


in  respect  of  damage  by  a  vessel  to  the  shore  has  Lord 
Coke's  hand  still  weighed  upon  us.  But  the  Constitu- 
tion did  not  import  the  dictates  of  Coke  into  our  land. 
It  gave  the  admiralty  courts  jurisdiction  of  every  case 
reasonably  regarded  as  maritime  anywhere  in  the 
world  without  making  one  exception.  "The  judicial 
power  shall  extend  *  *  *  to  all  cases  of  admiralty 
and  maritime  jurisdiction"  (Art.  Ill,  Sec.  2).  And, 
implementing  the  constitutional  grant,  the  Judiciary 
Act  of  1789,  with  equal  broadness,  conferred  "exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction"  (1  Stat.  76).  Today  the  Judi- 
cial Code  still  gives  jurisdiction  of  "Any  civil  case  of 
admiralty  or  maritime  jurisdiction"  (28  U.S.C.  1333). 
The  Admiralty  Extension  Act,  1948,  has  merely  com- 
manded the  courts  henceforth  to  exercise  the  broad 
general  power  thus  conferred. 

We  submit  that  the  congressional  command  is  effec- 
tive and  valid  according  to  its  terms  and  that  the  court 
below  erred  in  disobeying  by  refusing  to  exercise  ad- 
miralty jurisdiction  in  the  case  now  at  bar. 


The  Admiralty  Extension  Act,  1948,  Validly  Directs  the  Courts 
to  Exercise  the  Full  Admiralty  Jurisdiction  Already  Granted 
Them  by  the  Judiciary  Act  of  1789  in  Every  Suit  Already 
Pending  or  Filed   After  Its  Enactment  on  June   19,   1948 

The  legislative  history  of  the  Admiralty  Extension 
Act  of  June  19,  1948  (62  Stat.  496;  46  U.S.C.  740) 
makes  it  plain  that  it  was  intended  by  the  Congress  to 
be  purely  procedural  in  character  and  was  therefore 
regarded  as  applicable  to  every  suit  pending  or  filed 
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after  its  enactment,  even  though  the  cause  of  action  had 
arisen  prior  to  its  enactment  and  would  not  previously 
have  been  entertained  under  the  prior  self-denying  de- 
cisions of  the  admiralty  courts. 

In  commenting  on  the  bill  before  its  enactment  by 
Congress,  the  Department  of  Justice  in  a  letter  to  the 
Chairman  of  the  House  Judiciary  Committee  drew 
attention  to  this  retroactive  effect  of  the  bill.  It  ob- 
served (1948  A.M.C.  1512) : 

The  bill  would  not  create  new  causes  of  action  but 
merely  direct  the  courts  to  exercise  the  admiralty 
and  maritime  jurisdiction  of  the  United  States 
already  conferred  by  Article  III,  Section  2,  of  the 
Constitution,  and  by  the  Judicial  Code. 

The  probability  of  disputes,  such  as  that  in  the  case  at 
bar,  concerning  this  retroactive  application  of  the  pro- 
posed statute  to  causes  where  the  damage  antedated  the 
act  was  expressly  foreseen.  Thus  the  Department  of 
Justice  recommended  that  the  Act  should  not  be  made 
applicable  to  suits  already  brought  but  only  to  those 
subsequently  filed.  The  Department's  recommendation 
stated  (1948  A.M.C.  1512)— 

In  order  to  avoid  conflict  or  uncertainty,  it  is  sug- 
gested that  the  bill  be  amended  to  indicate  that  it  is 
to  apply  only  to  suits  instituted  after  its  adoption. 

But  in  favorably  reporting  the  bill,  the  House  and  Sen- 
ate Judiciary  Committees  rejected  this  suggestion  of 
the  Department  of  Justice  since,  as  the  committees 
pointed  out,  the  causes  of  action  involved  were  already 
in  existence  and  within  the  courts'  power  and  the  sole 


effect  of  the  bill  was  a  procedural  change.  Both  Com- 
mittee reports  stated  (1948  A.M.C.  1505)  : 

It  merely  specifically  directs  the  courts  to  exercise 
the  admiralty  and  maritime  jurisdiction  of  the 
United  States  already  conferred  by  Article  III, 
Section  2,  of  the  Constitution  and  already  author- 
ized by  the  Judiciary  Acts. 

Thus  there  can  be  no  doubt  of  the  Congressional  pur- 
pose that  admiralty  procedure  should  apply  not  only 
to  suits  like  the  present,  where  the  cause  of  action  pre- 
ceded the  enactment  of  the  Admiralty  Extension  Act, 
1948,  although  the  suit  was  filed  aftenvards,  but  also  to 
suits  already  filed  in  admiralty  prior  to  the  enactment 
of  the  Admiralty  Extension  Act. 

Nor  can  there  be  any  question  about  the  power  of 
Congress  to  direct  the  courts  henceforth  to  extend  ad- 
miralty procedure  to  causes  of  action  which  pre-existed 
the  enactment  of  the  statute  and  to  suits  in  admiralty 
already  instituted  prior  thereto.  Congress  was  fully 
informed  of  the  decisions  of  the  Supreme  Court  in 
Jackson  v.  Stemnhoat  Magnolia,  (1857)  20  How.  296, 
and  Propeller  Genesee  Chief  v.  Fitzliugli,  (1851)  12 
How.  443,  where  it  had  been  held  that  Congress  might 
pass  ''a  declaratory  act  reversing  the  decision"  of  the 
courts  in  prior  cases  as  to  the  extent  to  which  they 
would  exercise  their  admiralty  jurisdiction,  but  could 
not  enlarge  the  jurisdiction  itself  as  opposed  to  com- 
manding the  courts  to  extend  its  exercise.  As  pointed 
out  in  those  cases,  nothing  in  the  Constitution  or  the 
Judiciary  Act  confines  admiralty  jurisdiction  in  any 
way.    Both  grant  the  courts  power  over  ''all  cases  of 
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admiralty  and  maritime  jurisdiction" — a  grant  so 
broad  that  no  new  statutory  words  could  possibly  en- 
large it. 

That  such  mere  procedural  changes  as  are  here  in- 
volved always  operate  retroactively  is  elementary.  As 
the  Supreme  Court  recently  observed  of  a  similar  pro- 
cedural change  in  Ex  Parte  Collett,  (1949)  337  U.S.  55, 
71,  the  Extension  Act  "is  a  remedial  provision  appli- 
cable to  pending  actions,  and  'No  one  has  a  vested 
right  in  any  given  mode  of  procedure  *  *  *  '  "^  citing 
Crane  v.  Hahlo,  (1922)  258  U.S.  142, 147.  So  here  it  is 
not  open  to  appellees  to  urge  that  they  damaged  the 
Government's  dike  in  reliance  upon  their  expectation 
that  the  courts  would  not  exercise  their  admiralty  juris- 
diction over  the  offense.  Cf .  Chase  Securities  Co.  v. 
Donaldson,  (1945)  325  U.S.  304,  316.  It  does  not  ren- 
der this  rule  as  to  procedural  change  inapplicable  that 
one  of  its  incidental  consequences  is,  as  in  the  case  now 
at  bar,  to  alter  the  priority  and  order  of  payment  of 
claims.  Carpenter  v.  Waljash  Railway  Co.,  (1940)  309 
U.S.  23,  27.  In  legal  effect  all  the  Extension  Act  has 
done  is  to  direct  the  courts  to  afford  added  procedural 
remedies.  As  the  court  said  in  BerUovitz  v.  Arhib  and 
Houlherg,  (1921)  230  N.  Y.  261, 130  N.E.  288,  290,  "All 
the  statute  has  done  is  to  make  two  remedies  available 
where  formerly  there  was  none. ' ' 

Neither  would  it  matter  if  the  procedural  change  had 
been,  contrary  to  our  view,  one  affecting  the  actual 
jurisdiction  itself  and  not  merely  the  courts'  discretion 
as  to  its  exercise.  It  is  so  elementary  that  there  are 
few  cases  on  the  point,  but  there  can  be  no  dispute  that, 
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absent  a  clear  expression  of  contrary  intent,  a  statute 
conferring  a  new  jurisdiction  will  operate  to  give  juris- 
diction over  causes  of  action  arising  before  the  passage 
of  the  Act.  Larkin  v.  Saffrans,  (W.D.  Tenn.,  1883)  15 
Fed.  147 ;  United  Wall  Paper  Factories,  Inc.  v.  Hodges, 
(2d  Cir.,  1934)  79  F.  2d  243,  244;  CoUeigh  v.  Epping 
Brick  Co.,  (D.  N.H.,  1949)  85  F.  Supp.  862,  863.^ 

We  submit,  therefore,  that  unless  the  Admiralty  Ex- 
tension Act,  1948,  is  to  be  held  unconstitutional  in  all 
respects,  it  applies  not  only  to  the  present  case  but  to 
every  case  either  already  pending  or  subsequently 
instituted. 

II 

The  Rivers  and  Harbors  Act,  1899,  Created  a  Cause  of  Action 
Against  the  Vessel  Itself  Which  Has  Been  Enforced  and 
Enforceable  in  Admiralty  under  the  Judiciary  Act  of  1789 
for  Many  Years  Prior  to  the  Institution  of  the  Present  Suit 

The  majority  rule  in  the  federal  courts  has  been 
established  for  many  years  that  proceedings  under  the 
various  Rivers  and  Harbors  acts,  like  all  other  pro- 
cedures for  penalties  and  forfeitures  against  vessels 
for  violation  of  the  navigation  laws,  may  be  brought 


^  The  serious  question  has  always  been  not  as  to  the  extension 
but  as  to  the  withdrawal  of  pre-existing  jurisdiction,  but  here  again 
it  is  settled  that,  even  though  the  case  be  on  appeal  when  the 
statute  is  enacted,  the  statute,  if  it  lacks  special  provision  to  the 
contrary,  must  be  applied  retroactively.  United  States  v.  Kelly, 
(9th  Cir.,  1899)  97  Fed.  460;  United  States  v.  McCrory,  (5th  Cir. 
1899)  91  Fed.  295;  Fafrchild  v.  United  States,  (D.  N.J.,  1899)  91 
Fed.  298.  Thus  in  Insurance  Co.  v.  Richie,  (1866)  5  Wall.  541,  544, 
the  court  said:  "It  is  clear,  that  where  the  jurisdiction  of  a  cause 
depends  upon  a  statute,  the  repeal  of  the  statute  takes  away  the 
jurisdiction.  And  it  is  equally  clear,  that  where  a  jurisdiction, 
conferred  by  statute,  is  prohibited  by  a  subsequent  statute,  the 
prohibition  is,  so  far,  a  repeal  of  the  statute  conferring  the  jurisdic- 
tion." The  converse,  respecting  extension  of  jurisdiction,  follows 
a  fortiori. 
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either  in  admiralty  or  at  law  at  the  choice  of  the  Gov- 
ernment. The  Judiciary  Act  from  the  beginning  pro- 
vided for  jurisdiction  of  all  admiralty  cases  "including 
all  seizures  under  laws  of  impost,  navigation  or  trade  of 
the  United  States  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea".  This  was 
early  construed  by  Chief  Justice  Marshall  in  The 
Betsey  and  Charlotte,  (1808)  4  Cranch.  443,  to  ex- 
tend jurisdiction  in  respect  of  acts  done  on  shore.  In 
that  case  it  was  objected  that  the  offense  was  committed 
on  land,  and  thus  without  the  admiralty  jurisdiction, 
but  the  Chief  Justice  declared  (p.  452):  "It  is  the 
place  of  seizure,  and  not  the  place  of  committing  the 
offense  which  decides  the  jurisdiction." 

The  admiralty  jurisdiction  for  imposing  such  penal- 
ties for  violation  of  the  various  harbor  acts  upon  the 
vessel  itself  was,  moreover,  expressly  upheld  by  the 
Supreme  Court  in  The  Scow  6-S,  (1919)  250  U.S.  269, 
272-273,  where  the  Court  said:  "It  treats  the  offending 
vessel  as  a  guilty  thing,  upon  the  familiar  principle  of 
the  maritime  law,  and  permits  a  proceeding  against  her 
in  any  court  of  admiralty  'having  jurisdiction  thereof 
— meaning  any  court  within  whose  jurisdiction  she  may 
be  found",  and  the  Court  concluded  that  admiralty 
jurisdiction  was  undoubted  since,  "if  it  be  not  a  pro- 
ceeding for  enforcement  of  a  penalty  or  forfeiture  in- 
curred under  a  law  of  the  United  States  within  the 
meaning  of  the  9th  subdivision  of  §  24,  Judicial  Code, 
the  Act  of  1888  itself  confers  jurisdiction."  The  au- 
thorities are  carefully  reviewed  and  the  existence  of 
jurisdiction  of  cases  under  the  1899  Rivers  and  Harbors 
Act  in  admiralty  as  well  as  at  law  is  upheld  in  The 
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Barbara  Cates,  (1936)  17  F.  Supp.  241.  A  similar  re- 
sult had  been  earlier  reached  in  The  Gansfjord,  (E.D. 
La.,  1927)  17  F.  2d  613,  614,  where,  after  alluding  to 
The  Panoil,  (1925)  255  U.S.  433,  435,  the  court  observed 
that  but  for  the  Rivers  and  Harbors  Act  jurisdiction 
would  have  been  at  law  rather  than  in  admiralty  but 
that  the  navigation  statute  had  brought  the  matter 
within  the  Judiciary  Act. 

The  fact  that  in  The  Gandsfjord  and  other  cases 
prior  to  the  Admiralty  Extension  Act,  1948,  it  was  the 
Government's  usual  practice  in  Rivers  and  Harbors 
Act  cases  to  file  two  libels,  one  at  law  and  the  other  in 
admiralty,  in  no  wise  detracts  from  the  resultant  double 
jurisdiction.  As  pointed  out  in  The  Barbara  Cates, 
supra  (at  p.  244),  the  practical  importance  to  the  Gov- 
ernment of  whether  the  libel  at  law  or  the  libel  in  ad- 
miralty, or  both,  are  proceeded  with  is  negligible.  The 
usual  practice  of  claimants  has  been  to  except  to  the 
libel  at  law  on  the  ground  that  admiralty  jurisdiction 
was  exclusive  and  to  the  libel  in  admiralty  on  the  ground 
that  the  exclusive  jurisdiction  was  at  law.  The  Govern- 
ment, as  a  matter  of  convenience,  was  thereby  forced 
habitually  to  bring  two  libels.  This  is  well  illustrated 
in  The  Gansfjord  litigation  where  both  the  admiralty 
and  civil  cases  are  reported  and  jurisdiction  of  the  libel 
in  admiralty  is  upheld  in  17  F.  2d  613  and  jurisdiction 
of  the  companion  libel  at  law  similarly  upheld  in  25 
F.  2d  736.' 


-  Thus  in  both  The  Gansfjord,  (5th  Cir.  1929^  32  F.  2d  236,  and 
The  Republic  No.  2,  (S.D.  Tex.  1946)  64  F.  Supp.  373,  the  matter 
proceeded  at  law  in  accordance  with  the  Government's  usual  policy, 
prior  to  the  Extension  Act,  of  treating  the  matter  as  immaterial. 
Moreover,  the  Government  was  successful  on  the  merits  and  there 
could  be  no  appeal.    Of.  The  Dixie,  (S.D.  Tex.  1941)  39  F.  Supp. 
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In  short,  admiralty,  as  already  pointed  out  in  our 
introduction,  is  an  exceptional  jurisdiction  the  exercise 
of  which  is  discretionary  with  the  courts  and  the  Gov- 
erament  has  always  been  of  opinion  that,  while  un- 
doubted jurisdiction  exists  in  admiralty,  the  courts 
were  not,  prior  to  the  Admiralty  Extension  Act,  abusing 
their  discretion  by  refusing  to  exercise  it  where  shore 
damage  was  involved.  Thus  Judge  Knox  summarized 
the  matter  as  it  stood  before  the  1948  Act  when  he  said 
in  United  States  v.  The  Mount  Fames,  (S.D.  N.Y) 
1942  A.M.C.  223,  224  (not  otherwise  reported) :  "I  be- 
lieve that  this  court  should  not  exercise  its  admiralty 
jurisdiction."  (Emphasis  supplied.)  We  submit,  how- 
ever, that  Congress  in  the  Admiralty  Extension  Act, 
1948,  has  now  for  the  first  time  commanded  the  courts 
to  exercise  in  every  case  the  full  admiralty  jurisdiction 
previously  conferred  by  the  Judiciary  Acts  and,  unless 
the  Admiralty  Extension  Act  is  to  be  held  unconstitu- 
tional, it  was  the  duty  of  the  court  below  to  comply  in 
this  case. 

Ill 

The  Constitutional  Grant  of  Admiralty  Jurisdiction  Extends 
to  All  Cases  Maritime  in  Fact,  Including  Damages  Caused  by 
Vessels  to  Shore  Structures 

We  believe  that  the  constitutionality  of  the  Admir- 
alty Extension  Act  is  unquestionable.  In  De  Lovio  v. 
Boit,  (C.  C.  Mass.,  1915)  7  Fed.  Cas.  No.  3,776,  at  p.  442, 
Justice  Story  pointed  out  that  there  are  four  possible 
historical  interpretations  of  the  constitutional  grant  of 

395,  previous  proceedings,  30  F.  Supp.  215,  where  no  appeal  was 
taken  either  at  law  or  in  admiralty  from  the  attempt  of  the  United 
States  Attorney  to  bring  libels  for  damage  to  a  bridge  as  an  "aid 
to  navigation"  under  the  Rivers  and  Harbors  Act. 
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admiralty  jurisdiction:  (1)  the  restricted  admiralty 
jurisdiction  admitted  in  England  at  the  time  of  the 
American  Revolution;  (2)  the  jurisdiction  at  the  time 
of  the  emigration  of  the  American  colonists;  (3)  the 
admiralty  jurisdiction  exercised  in  the  United  States  at 
the  time  of  the  American  Revolution ;  (4)  the  ancient 
and  original  jurisdiction  inherent  in  the  admiralty  of 
England  corresponding  to  that  of  the  continental  ad- 
miralty courts.  The  latter,  Story  held  to  be  the  true 
interpretation.  He  thus  refused  to  limit  the  constitu- 
tional grant  of  admiralty  jurisdiction  to  the  restraining 
statutes  and  judicial  prohibitions  of  England.^  He 
pointed  out  that  the  framers  of  the  Constitution  were 
fully  aware  of  the  English  disputes  and  discussions  re- 
specting the  extent  of  admiralty  jurisdiction.''     They 


•■^See  the  provisions  of  13  Rich.  II,  c.  5  (1389),  "The  admirals 
and  their  deputies  shall  not  meddle  from  henceforth  of  anything 
done  within  the  realm,  but  only  of  a  thing  done  upon  the  sea  .  .  ." 
15  Rich.  II,  c.  3  (1391),  "Of  all  manner  of  contracts,  pleas  and 
quarrels,  and  all  other  things  rising  within  the  bodies  of  the  coun- 
tries .  .  .  the  admiral's  courts  shall  have  no  .  .  .  jurisdiction 
.  .  .  but  such  shall  be  tried  ...  by  the  laws  of  the  land  .  .  . 
except  for  death  or  maihem  done  in  great  ships  in  the  main  stream 
of  great  rivers  beneath  the  bridges  (points)  of  the  same."  And  see 
2  Hen.  IV,  c.  11  (1400),  where  a  remedy  was  given  him  who  was 
wrongfully  pursued  in  the  court  of  admiralty,  with  double  damages 
allowed.  Furtheraiore,  through  strained  judicial  constructions, 
admiralty  was  not  allowed  jurisdiction  if  the  common  law  afforded 
a  remedy,  and  consequently,  English  admiralty  jurisdiction  was 
stopped  at  the  high-water  mark.  See  Justice  Story's  elaborate 
discussion  in  DeLovio  v.  Boit,  supra,  esp.  beginning  pp.  421ff.,  429ff. ; 
Waring  v.  Clarke,  5  How.  441 ;  Mears,  The  History  of  the  Admiralty 
Jurisdiction,  in  2  Select  Essays  in  Anglo-American  Legal  History, 
p.  312,  especially  pp.  353,  et  seq.;  Roscoe's  Admiralty  Practice  (5th 
ed.),  pp.  4-15;  Marsden,  Introduction,  2  Select  Pleas  in  the  Court  of 
Admiralty  (11  Selden  Soc.  Publ.)  ;  Marsden,  Law  and  Custom  of 
the  Sea,  Vol.  2,  pp.  vii-xxii.  Compare  Hoon,  The  Organization  of 
the  English  Customs  System  1696-1786,  p.  276. 

^  Warren,  History  of  the  American  Bar,  (1913)  279,  4  Beveridge, 
Life  of  John  Marshall,  (1919)  119. 
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therefore  had  added  to  the  word  *' admiralty,"  which  of 
itself  included  the  broader  jurisdiction  of  the  colonial 
vice-admiralty  courts,  the  still  larger  term  "maritime," 
which  referred  to  all  causes  that  were  both  civil  and 
maritime,  as  a  matter  of  fact,  "The  language  of  the 
Constitution  would  therefore,"  he  concluded,  "war- 
rant a  most  liberal  interpretation."  He  declared 
(p.  443) : 

.  .  .  it  may  not  be  unfit  to  hold  that  it  had 
reference  to  that  maritime  jurisdiction,  which 
commercial  convenience,  public  policy,  and  na- 
tional rights,  have  contributed  to  establish,  with 
slight  local  differences,  over  all  Europe ;  that  juris- 
diction, which,  under  the  name  of  consular  courts, 
first  established  itself  upon  the  shores  of  the  Medi- 
terranean, and,  from  the  general  equity  and  sim- 
plicity of  its  proceedings,  soon  commended  itself  to 
all  the  maritime  states ;  that  jurisdiction,  in  short, 
which,  collecting  the  wdsdom  of  the  civil  law,  and 
combining  it  with  the  customs  and  usages  of  the 
sea,  produced  the  venerable  Consolato  del  Mare, 
and  still  continues  in  its  decisions  to  regulate  the 
commerce,  the  intercourse,  and  the  warfare  of 
mankind. 

And  in  Neiv  England  Marine  Ins.  Co.  v.  Dunham, 
(1871)  11  Wall.  1,  24,  the  Supreme  Court  similarly  de- 
clared : 

This  court  has  frequently  declared  and  decided 
that  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  is  not  limited  either  by  the  restrain- 
ing statutes  or  the  judicial  prohibitions  of  England 
but  is  to  be  interpreted  by  a  more  enlarged  view  of 
its  essential  nature  and  objects  and  with  reference 
to  analogous  jurisdiction  in  other  countries,  con- 


17 

stituting  the  maritime  commercial  world,  as  well 
as  to  that  of  England. ' ' 

On  the  continent  the  historic  jurisdiction  extended  to 
damage  done  by  ships  to  shore  structures.  The  French 
Ordinance  on  the  Marine  of  August  1681,  Liv.  I,  Title 
II,  Arts.  VI  and  VII,^  for  example  expressly  extends 
the  jurisdiction  to  shore  side  matters.  But  even  in 
England  this  had  been  the  original  extent  of  jurisdic- 
tion. In  The  Blackheath,  (1904)  195  U.S.  361,  365,  Mr. 
Justice  Holmes  reviewed  the  ancient  jurisdiction  of  the 
admiralty  in  England  and  pointed  out  that  "The  ad- 
miral's authority  was  not  excluded  by  attachment  even 
to  the  main  shore."  In  the  same  way  Story,  a  century 
before  Holmes,  had  pointed  out  in  De  Lovio  v.  Boit, 
(7  Fed.  Cas.  at  421,  431)  : 

And  even  Lord  Coke  admits,  that  maritime  causes 
include  causes  arising  upon  the  sea  shore  and  in 
ports ;  for  he  declares  "maritima  est  super  littus  or 
in  portu  maris."    Harkeridge's  case,  12  Coke,  129. 


These  pretensions,  too,  have  been  deliberately 
adopted  by  Sir  H.  Spelman,  for  he  says  (Spel. 
Reliq.  Adm.  Jur.  226)  "The  place  absolutely  sub- 
ject to  the  jurisdiction  of  the  admiralty  is  the  sea, 


^  The  French  admh*alty  courts:  "VI.  Shall  equally  have  jurisdic- 
tion of  damages  caused  by  seagoing  vessels  to  fish  traps  constructed 
even  in  navigable  rivers  and  those  which  the  vessels  receive  from 
them;  as  well  as  to  the  roads  employed  for  towing  vessels  coming 
from  the  sea,  if  there  is  no  local  right,  title  or  interest  to  the  con- 
trary." The  Admiralty  courts  furthennore :  "VII.  Shall  also  have 
jurisdiction  of  damages  done  to  quais,  dikes,  jetties,  palisades  and 
other  works  erected  against  the  violence  of  the  sea,  and  shall  see 
to  it  that  ports  and  roadsteads  are  maintained  clear  and  of  proper 
depth." 
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which  seemeth  to  comprehend  public  rivers,  fresh 
waters,  creeks,  and  surrounded  places  whatsoever, 
within  the  ebbing  and  flowing  of  the  sea  at  the  high- 
est water,  the  shore  or  hanks  adjoining,  from  all 
the  first  bridges  seaward."     (Emphasis  supplied) 

Thus  Story  quoted  from  one  of  the  commissions  granted 
by  the  Crown  to  the  Admiral  observing  {ibid.,  436)  : 

It  authorizes  the  admiralty  "to  hold  conusance  of 
.  .  .  any  cause,  business  or  injury  whatsoever 
had  or  done  in  or  upon  or  through  the  seas,  or  pub- 
lic rivers  or  fresh  waters,  streams,  havens,  and 
places  subject  to  overflomng  whatsoever  within  the 
flowing  and  ebbing  of  the  sea,  upon  the  shores  or 
hanks  whatsoever  adjoining  to  them  or  either  of 
them  from  any  of  the  said  first  bridges  whatsoever 
towards  the  sea  throughout  our  kingdoms  of  Eng- 
land and  Ireland,  in  our  dominions  aforesaid,  ..." 
(Emphasis  supplied) 

Indeed,  Holdsworth,  in  referring  to  the  nineteenth  cen- 
tury English  legislation  ^  which  provided  that  the  ad- 
miralty courts  should  have  jurisdiction  of  damage  done 
by  or  to  a  ship,  so  as  to  include  damage  to  shore  struc- 
tures, has  said,  ''Modern  legislation  has  restored  to  the 
court  of  Admiralty  many  of  the  powers,  and  much  of 
the  jurisdiction  of  which  it  had  been  deprived  in  the 
seventeenth  century. ' '  ^ 

The  Vice  Admiralty  courts  of  the  American  colonies 
had  similarly  known  no  such  restrictions  as  were  ap- 
plied, following  Lord  Coke,  in  the  mother  country  but 


« Admiralty  Court  Act,  1861,  24  Vict.,  c.  10,  §  7,  and  earlier  forms 
of  the  same  provision  from  1840  on.  3  &  4  Vict.,  c.  65;  9  &  10  Vict., 
c.  99;  17  &  18  Vict.,  c.  104.    See  also  31  &  32  Vict.,  c.  71. 

^  1  Holdsworth,  History  of  English  Law,  (3d  ed.,  1922)  558. 
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had  instead  been  given  the  full  historic  admiralty  juris- 
diction over  damages  done  by  ship  to  shore.  The  extent 
of  this  colonial  jurisdiction  the  Supreme  Court  in 
Waring  v.  Clarke,  (1847)  5  How.  441, 457,  expressly  rec- 
ognized as  having  been  in  contemplation  by  the  f  ramers 
of  the  Constitution.  Its  extension  to  include  shore  dam- 
age is  shown  by  the  commissions  of  the  colonial  judges. 
Thus  the  commission  of  Lord  Cornbury,  Governor  of 
New  York,  Connecticut  and  New  Jersey,  as  Vice-Ad- 
miral  in  1701,  including  the  following  (4  Benedict, 
Admiralty,  (6th  ed.,  1940)  410-411) : 

And  we  do  hereby  remit  and  grant  unto  you,  the 
aforesaid  Edward,  Lord  Cornbury,  our  power  and 
authority  in  and  throughout  our  provinces  and  col- 
onies, aforementioned,  and  the  territories  depend- 
ing thereon,  and  maritime  parts  whatsoever  of  the 
same  and  thereto  adjacent,  and  also  throughout  all 
and  every  the  sea  shore.,  public  streams,  ports,  fresh 
water  rivers,  creeks,  and  arms,  as  well  as  of  the  sea, 
as  of  the  rivers  and  coasts  whatsoever  of  our  said 
provinces  and  colonies,  and  the  territories  depend- 
ing thereon,  and  maritime  parts  whatsoever  of  the 
same  and  thereto  adjacent,  as  well  within  liberties 
and  franchises,  as  without. 

.  .  .  and  generally,  in  all  and  singular  all  other 
causes,  suits,  crimes,  offences,  excesses,  injruies, 
complaints,  misdemeanors,  or  suspected  misde- 
meanors, trespasses,  regrating,  forestalling  and 
maritime  businesses  whatsoever,  throughout  the 
places  aforesaid,  within  the  maritime  jurisdiction 
of  our  Vice-Admiralty  of  our  provinces  and  colo- 
nies aforesaid,  and  the  territories  depending 
thereon  by  sea  or  water,  on  the  hanks  or  shores  of 
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the  same  Jiotvsoever  done,  committed,  perpetrated, 
or  happening.     (Emj^hasis  supplied.)^ 

The  commission  of  1762  to  the  Hon.  Richard  Morris^ 
as  judge  of  the  vice-admiralty  courts  for  the  same 
colonies  as  the  above,  reads  in  part  (4  Benedict,  Ad- 
miralty  428-429) : 

.  .  .  hereby  granting  unto  you  the  full  power 
to  take  cognizance  of,  and  iDroceed  in  all  causes 
civil  and  maritime,  ...  or  which  do  anyv^^ays 
concern  suits,  trespasses,  injuries,  ...  or  in- 
jury whatsoever,  done  or  to  be  done  as  well  in, 
upon,  or  by  the  sea,  or  public  streams,  or  fresh 
waters,  ports,  rivers,  creeks,  and  places  overflowed 
whatsoever,  within  the  ebbing  and  flowing  of  the 
sea,  or  high  water  mark,  as  upon  any  of  the 
shores,  or  hanks  adjoining  to  them  or  either  of 
them,     .     .     .     (Emphasis  supplied.) 

Moreover,  judicial  precedents  aside,  no  tort  can 
well  be  conceived  of  which  is  as  matter  of  fact  more 
maritime  than  damages  inflected  by  a  ship  upon  jetties, 
wharves  and  other  aids  to  navigation  and  maritime 
conm^ierce.''  As  Mr.  Justice  Holmes  well  observed  in 
The  Blachsheath,  (1904)  195  U.S.  361,  365,  it  is  abun- 
dantly plain  that  "The  precise  scope  of  admiralty 
jurisdiction  is  not  a  matter  of  obvious  principle  or 
of  very  accurate  history."  And  since  it  cannot  be 
supposed  that  the  framers  of  the  Constitution  con- 


^  For  the  same  wording  as  to  the  jurisdiction  of  the  governor  of 
the  royal  province  of  New  Hampshire  see  De  Lovio  v.  Boit,  supra, 
in.  46,  p.  442. 

^  Thus  the  Supreme  Court  has  declared  that  not  merely  jetties 
but  wharves  "are  essential  aids  to  navigation."  Atlee  v.  Packet  Co., 
(1874)  21  Wall.  389,  393. 
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templated  that  the  American  admiralty  law  should 
remain  immutable,  Congress  has  the  paramount  power 
to  fix  and  determine  the  jurisdiction  within  the  factual 
limits  of  matters  maritime  just  as  it  has  power  to 
alter,  qualify  and  supplement  admiralty  law  as  expe- 
rience and  changing  conditions  may  require.  The 
Thomas  Barium,  (1934)  293  U.S.  21,  43;  United  States 
V.  Flores,  (1933)  289  U.S.  137,  148.  In  the  words  of 
Holmes  in  The  Blackheath,  supra  (pp.  364,  367),  "it 
would  be  a  strong  thing  to  say  that  Congress  has  no 
constitutional  power  to  give  the  admiralty  here  as 
broad  a  jurisdiction  as  it  has  in  England  or  France" 
for  "very  little  history  is  sufficient  to  justify  the 
conclusion  that  the  Constitution  does  not  prohibit  what 
convenience  and  reason  demand."  To  the  same  effect 
see  American  Bridge  Co.  v.  The  Gloria  0,  (E.D.  N.Y., 
1951)  98  P.  Supp.  71 ;  Mene  Grande  Oil  Co.  v.  United 
States,  (S.D.  N.Y.,  1950)  94  F.  Supp.  26;  All  Ameri- 
can Cables  v.  The  Dieppe,  (S.D.  N.Y.,  1950)  93  F.  Supp. 
923 ;  and  compare  Strika  v.  Netherlands  Ministry,  (2d 
Cir.,  1951)  185  F.  2d  555,  558,  with  Vega  \.  United 
States,  (S.D.  N.Y.,  1949)  86  F.  Supp.  293,  aff'd  (2d 
Cir.,  1951)  191  F.  2d  921.  See  also  The  Nanking, 
(N.D.  Calif.,  1923)  292  Fed.  642;  The  Oconee,  (E.D. 
Va.,  1921)  280  Fed.  927,  931-933. 

Finally,  if  there  could  ever  have  been  doubt  on  the 
point  in  the  earlier  days,  it  is  now  put  at  rest  by  Mr. 
Justice  Hughes  in  The  Thomas  Barium,  (1934)  293 
U.S.  21,  52,  where  he  said: 

The  authority  of  the  Congress  to  enact  legisla- 
tion of  this  nature  was  not  limited  by  previous 
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decisions  as  the  extent  of  the  admiralty  jurisdic- 
tion. We  have  had  abundant  reason  to  realize 
that  our  exi^erience  and  new  conditions  give  rise 
to  new  conceptions  of  maritime  concerns.  These 
may  require  that  former  criteria  of  jurisdiction 
be  abandoned,  as,  for  example,  they  were  aban- 
doned in  discarding  the  doctrine  that  the  admiralty 
jurisdiction  was  limited  to  tidewaters. 

Thus,  we  submit  that  the  constitutional  power  of  Con- 
gress to  provide  for  suit  in  admiralty  under  both  the 
Eivers  and  Harbors  Act,  1899,  and  the  Admiralty  Ex- 
tension Act,  1948,  cannot  be  questioned. 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  decision  below  should  be  reversed  and  the 
cause  remanded  with  instructions  that  the  court  below 
exercise  in  this  case  the  admiralty  jurisdiction  granted 
it  by  28  U.S.C.  1333. 

Holmes  Baldridge, 
Assistant  Attorney  General, 

Heney  L.  Hess, 

United  States  Attorney, 

Leavenworth  Colby, 
Keith  R.  Ferguson, 
Special  Assistants  to  the  Attorney  General, 

Attorneys  for  the  United  States. 
January  1952. 
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STATEMENT 

It  is  felt  that  a  more  comprehensive  statement  of  the 
case  as  disclosed  by  the  record  would  clarify  the  issues 
and  correctly  delineate  the  questions  before  this  court 
on  appeal. 

The  appellant  United  States  of  America,  hereinafter 
referred  to  as  United  States,  is  owner  of  the  dredge  Mult- 


nomah.  It  also  owns  and  maintains  a  certain  dike  or  jetty 
constructed  of  piling  extending  northerly  from  the  Ore- 
gon shore  in  the  lower  Columbia  River  near  Westport 
Bar.  Appellee  Matson  Navigation  Company,  hereinafter 
referred  to  as  Matson,  was  operator  of  the  SS  HARDY 
which  at  the  time  of  the  occurrence  involved  in  this  ap- 
peal was  being  piloted  by  appellee  Eckhart,  a  Columbia 
River  Pilot.  Westport  Towboat  Company,  hereinafter 
referred  to  as  Westport,  is  owner  and  claimant  of  Tug 
LOUIS  III,  both  likewise  appellees  herein. 

In  the  early  evening  of  December  21,  1946,  appellant's 
dredge  was  at  anchor  in  the  channel  of  the  Columbia 
River  in  the  vicinity  of  Westport,  Ore.  Shortly  before  6 :30 
P.M.  Wesport's  Tug  with  raft  in  tow  was  proceeding 
downstream  and  allegedly,  while  proceeding  on  the  course 
which  it  followed,  failed  to  clear  the  dredge  and  with  its 
tow  fouled  the  dredge,  the  donkey  scow  and  pipeline.  At 
the  time  of  or  shortly  after  this  occurrence,  the  SS 
HARDY,  with  the  respondent  Eckhart  at  the  conn  as 
pilot,  proceeded  on  a  course  likewise  downstream  in  the 
channel  attempting  to  pass  dredge,  tug  and  tow  and  in 
doing  so  collided  with  the  dike. 

To  recover  damages  and  penalties  the  appellant  filed 
its  libel  in  admiralty  in  the  U.  S.  District  Court  for  the 
District  of  Oregon. 

The  libel  contains  two  counts,  and  joins  as  respond- 
ents in  personam  in  both  counts  Matson,  the  Pilot  and 
Westport,  together  with  the  Tug  LOUIS  III  in  rem. 

The  first  count  of  the  libel  asserts  that  the  collision 
between  the  tug  and  dredge  was  due  to  the  fault  of  the 


tug  and  t±iat  t±ie  collision  between  the  SS  HARDY  and 
the  dike  was  proximately  caused  by  the  joint  negligence 
and  fault  of  all  the  named  respondents  including  the  t\ig. 

The  libel  asserts  damages  to  the  dike  at  $7,567.50  and 
damages  to  the  dredge  and  scow  at  S600.45. 

The  second  count  of  the  libel  is  based  on  the  Rivers  85 
Harbors  Act  of  1899.  a  penal  statute,  33  U.S.C.  408-412. 
This  count  is  void  of  any  charge  of  wilfulness,  neglect  or 
fault,  either  several  or  joint  but  describes  two  separate 
and  distinct  collisions,  one  between  the  tug  and  the  dredge 
and  the  other  between  the  SS  HARDY  and  the  dike. 

The  libel  concludes  with  a  prayer  for  relief  including 
damages  to  the  dike,  damages  to  the  dredge  and  penalties 
by  decree  against  all  of  the  named  respondents,  including 
the  tug. 

In  accord  with  the  prayer  of  the  libel,  the  Tug  LOUIS 

III  was  arrested  and  later  was  released  on  stipulation  in 
the  sum  of  S  10.000.00.  The  SS  HARDY  was  not  arrested. 

Subsequent  to  the  release  of  the  tug  to  claimant,  ex- 
ceptions to  the  libel  were  filed  by  all  respondents  (R.  16- 
20).  Thereafter,  a  preliminary-  Pre-trial  Order  was  made 
and  approved  (R.  20-26)  confining  the  issues  substantially 
to  those  raised  by  exception.  Hearing  was  had  resulting 
in  the  opinion  of  the  court  followed  by  formal  order  which 
decreed  first  that  the  Admiralty  Extension  Act  of  June 
19,  1948  had  no  retroactive  application,  that  the  court 
sitting  in  admiralty  had  no  jurisdiction  of  the  tort  result- 
ing in  damages  to  the  dike,  that  the  court  sitting  in  admir- 
alty^ had  no  jurisdiction  to  entertain  the  claim  for  penal- 
ties under  the  Act  of    1899.   dismissed   the   libel   as  to 


respondents  Matson  and  Eckhart  and  also  dismissed  the 
libel  as  to  the  claimant  Westport  and  Tug  LOUIE  III 
insofar  as  damages  to  the  dike  were  concerned  and  finally 
allowed  libelant  20  days  to  amend  its  libel  confining  its 
claim  to  the  damage  to  the  dredge  and  its  equipment. 

Appellant  in  its  brief  urges  that  the  Admiralty  Exten- 
sion Act  is  to  be  retroactively  construed  and  further,  that 
the  same  Act  is  to  be  construed  in  such  manner  as  to  give 
admiralty  jurisdiction  of  the  penal  provisions  of  the  Rivers 
and  Harbors  Act  of  1899.  Appellant  also  urges  the  consti- 
tutionality of  both  acts. 

A  review  of  the  record  will  disclose  that  the  lower  court 
made  no  determination  as  to  the  validity  of  the  Admiralty 
Extension  Act  of  June  19,  1948  (46  U.S.C.A.  §740)  nor 
did  the  court  make  any  determination  as  to  the  constitu- 
tionality or  validity  of  the  Rivers  and  Harbors  Act  of 
1899  (33  U.S.C.A  §412). 

POINTS  RELIED  UPON  BY  APPELLEES 

Briefly  stated,  the  position  of  all  appellees  on  this 
appeal  is: 

(1)  The  Admiralty  Extension  Act  of  June  19,  1948 
(46  U.S.C.A.  §740)  is  to  be  prospectively  construed  and 
has  no  retroactive  application. 

(2)  Prior  to  the  effective  date  of  the  Admiralty  Exten- 
sion Act  the  jurisdiction  of  admiralty  did  not  extend  to 
the  penalty  provisions  of  the  Rivers  and  Harbors  Act  of 
1899  (33  U.S.C.A.  §407-412),  insofar  as  shore  structures 
are  concerned. 


(3)  An  action  in  tort  for  negligent  navigation  cannot 
be  joined  with  an  action  to  recover  the  penalty  as 
attempted  in  this  proceeding. 

(4)  In  the  absence  of  wilfullness,  no  action  to  recover 
penalty  in  personam  lies  under  the  provisions  of  the  Rivers 
and  Harbors  Act  of  1899. 

(5)  No  action  in  rem  lies  against  the  tug  under  the 
Rivers  and  Harbors  Act  of  1899. 

ARGUMENT 

I.  ADMIRALTY  EXTENSION  ACT  OF  JUNE  19, 
1948  IS  TO  BE  PROSPECTIVELY  CONSTRUED 
AND  HAS  NO  RETROACTIVE  APPLICATION  EX- 
CEPT IN  THOSE  TYPES  OF  CASES  FOR  WHICH 
THE  STATUTE  EXPRESSLY  PROVIDES. 

The  Act  in  its  entirety  is  as  follows: 

"§740.  Extension  of  admiralty  and  maritime  juris- 
diction; libel  in  rem  or  in  personam;  exclusive  remedy; 
waiting  period. 

"The  admiralty  and  maritime  jurisdiction  of  the 
United  States  shall  extend  to  and  include  all  cases 
of  damage  or  injury,  to  person  or  property,  caused 
by  a  vessel  on  navigable  water,  notwithstanding  that 
such  damage  or  injury  be  done  or  consummated  on 
land. 

"In  any  such  case  suit  may  be  brought  in  rem  or 
in  personam  according  to  the  principles  of  law  and 
the  rules  of  practice  obtaining  in  cases  where  the 
injury  or  damage  has  been  done  and  consummated 
on  navigable  water:  PROVIDED,  That  as  to  any 
suit  against  the  United  States  for  damage  or  injury 
done  or  consummated  on  land  by  a  vessel  on  navi- 
gable waters,  the  Public  Vessels  Act  or  Suits  in 
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be  amended  to  indicate  that  it  is  to  apply  only  to 
suits  instituted  after  its  adoption.  This  may  be 
accomplished  by  insertion,  after  the  word  'that'  in 
line  3.  of  the  words  'hereafter  the  exercise  of." 
U.  S.  Cong.  Serv.  1948,  p.  1904. 

There  also  appears  in  the  legislative  history  of  the 
Act  very  serious  doubt  as  to  whether  or  not  a  new  cause 
of  action  is  created  by  the  Act.  Appellant  urges  that  it 
does  not  and  again  quotes  from  the  Attorney  General's 
letter.  However,  there  is  included  in  the  House  and  Senate 
report  a  letter  by  the  Secretary  of  Navy  which  includes 
the  following  language: 

"Both  under  the  Suits  in  Admiralty  Act  and 
under  the  Public  Vessels  Act,  passage  of  the  pending 
bill  would  create  a  cause  of  action  in  admiralty  not 
hitherto  existing."  U.  S.  Cong.  Serv.  1948,  p.  1901. 

Appellant  in  its  brief,  obviously  employing  innuendo, 
fails  to  quote  the  Act  in  its  entirety.  The  first  proviso 
of  the  Act  in  thp  second  paragraph  deals  with  suits  against 
the  United  States.  It  is  obvious  from  the  paragraph  of 
the  Attorney  General  above  quoted  that  it  was  this  class 
of  cases,  namely,  suits  against  the  United  States,  which 
the  Attorney  General  had  in  mind  in  making  his  sug- 
gestion. It  is  further  apparent  from  reading  the  proviso 
that  the  substance  of  the  suggestion  as  made  by  the 
Attorney  General  is  presently  included  in  the  Act, 
although  the  identical  language  suggested  by  the  Attorney 
General  was  not  used  by  Congress.  The  language  which 
Congress  employed  is  that  as  suggested  by  the  Secretary 
of  the  Navy.   See  U.  S.  Cong.  Serv.  1948,  p.  1902. 
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CASES  CITED  BY  APPELLANT 

In  support  of  its  contention  that  the  Admiralty  Exten- 
sion Act  is  to  be  retrospectively  construed,  appellant  cites 
a  number  of  cases,  see  App.  Br.  pp.  10-11.  A  careful  review 
of  these  decisions  discloses  that  they  fall  into  two  distinct 
classes.  Either  they  involve  purely  procedural  changes  or 
they  involve  jurisdictional  changes  that  do  not  eliminate 
trial  by  jury  or  available  defenses. 

Ex  Parte  Collett  (1919),  337  U.S.  55,  dealt  with  the 
amendment  to  the  venue  statute  with  respect  to  its  appli- 
cation to  the  Federal  Employers  Liability  Act. 

Crane  v.  Hahlo  (1922),  258  U.S.  142,  involved  a  change 
in  New  York  City's  Charter  which  gave  the  decision  of 
the  municipal  body  in  its  award  of  damages  to  a  property 
owner  for  construction  of  an  adequate  viaduct,  the  aspect 
of  finality.  It  saved  and  did  not  eliminate  court  review 
but  limited  the  review  to  fraud  or  abuse  of  discretion. 

Chase  Securities  Co.  v.  Donaldson  (1945),  325  U.S. 
304,  held  that  a  modification  of  a  statute  of  limitations 
was  to  be  given  retrospective  effect.  It  did  not  deal  with 
enlargement  of  jurisdiction  nor  the  elimination  of  jury 
trial. 

Carpenter  v.  Wabash  Railway  Co.  (1940),  309  U.S. 
23,  where  the  railroad  was  being  operated  under  section 
77  of  the  Bankruptcy  Act,  held  that  a  modification  of  the 
General  Order  affecting  piority  of  claims  for  injury  to 
employees  was  retrospective. 

As  to  enlargement  of  jurisdiction  appellant  cites  Lar- 
kin  V.  Saffrans,  15  Fed.  147.  This  was  an  action  in  the 
nature  of  a  declaration  in  ejectment  based  by  plaintiff 


upon  a  certificate  of  tax  sale  made  under  Acts  of  Congress 
for  the  sale  of  lands  subject  to  the  direct  tax  and  situated 
within  the  insurrectionary  districts.  During  the  pendency 
of  the  suit,  the  Act  of  March  3,  1875  (18  Stat.  470)  was 
passed  giving  the  United  States  Circuit  Courts  original 
jurisdiction  over  various  actions  including  those  arising 
under  the  laws  and  constitution  of  the  United  States. 

True,  the  court  held  the  act  to  be  retrospective  in 
effect.  However,  included  in  the  opinion  is  the  following 
language : 

"That  congress  has  the  power  to  bestow  juris- 
diction over  a  pending  suit  there  can  be  no  doubt 
whatever  if  the  act  says  so  in  terms."  (Emphasis 
added.)  (P.  148) 

The  internal  revenue  laws  which  were  the  basis  of 
the  tax- title  had  been  passed  in  1833.  Both  parties  were 
citizens  of  Tennessee.  The  action  was  commenced  in  the 
Federal  courts  prior  to  the  passage  of  the  1875  act.  The 
court  permitted  the  declaration  to  be  amended  so  as  to 
include  the  jurisdictional  averments  as  to  the  Federal 
Revenue  Laws.  Elimination  of  jury  trial  or  available 
defenses  were  not  involved. 

United  Wall  Paper  Factories,  Inc.  v.  Hodges  (C.A.A.  2 
1934)  70  F  (2d)  243  was  a  case  which  arose  on  application 
for  discharge  in  bankruptcy.  Objecting  creditor,  United 
Wall  Paper  Factories  Inc.  appealed  from  an  order  striking 
specifications  on  ground  that  the  general  order  had  been 
amended  by  the  Supreme  Court  to  requiring  filing  of  ob- 
jections within  10  days  after  discharge  had  been  granted. 

The  court  states: 
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"There  can  be  no  doubt  that  the  amendment 
applied  to  pending  cases;  it  was  a  mere  change  in 
procedure  of  far  less  consequence  than  the  amend- 
ments held  to  apply  presently  in  Lockhart  v.  Edel, 
23  F.  (2d)  912  (CCA.  4) :  *  *  *  It  is  the  general 
doctrine  that  amendments  touching  only  procedure 
apply  to  pending  actions."  (p.  244) 

In  support  of  this  doctrine  the  court  cites  Larkin  v. 
Saffrans,  supra. 

In  Cobleigh  v.  Epping  Brick  Co.  (D.C.N.H.  1949)  85 
F.  Supp.  862,  plaintiff  on  April  7,  1949,  filed  a  writ  of 
attachment  in  the  state  court  stating  defendant  to  be  a 
N.  H.  corporation  and  $5,000.00  was  involved.  On  May 
19,  1949  plaintiff  amended  the  writ  showing  defendant 
to  be  a  Maine  Corporation.  On  May  24,  1949  congress 
amended  28  U.S.CA.  1446  so  as  to  read  "(b)  if  the  case 
stated  by  the  initial  pleading  is  not  removable,  a  petition 
for  removal  may  be  filed  within  20  days  after  receipt  by 
the  defendant,  through  service  or  otherwise,  of  a  copy 
of  an  amended  pleading,  etc.  *  *  *  from  which  it  may  be 
first  ascertained  that  the  case  is  one  which  is  or  has 
become  removable." 

On  May  25  defendant  filed  its  petition  for  removal 
and  the  court  denied  the  motion  to  remand  holding  the 
case  to  be  within  the  terms  of  the  statute. 

In  United  States  v.  Kelly,  97  Fed.  460  (9th  Cir.  1899), 
plaintiff  sued  United  States  in  District  Court  to  recover 
a  salary  or  fee.  On  appeal  the  case  was  reversed  and 
remanded  to  the  District  Court.  Shortly  before,  Congress 
had  amended  the  Jurisdiction  statutes  by  adding:  "The 
jurisdiction  hereby  conferred  *  *  *  shall  not  extend  to 
cases  brought  to  recover  fees,  salary,  etc."  leaving  those 
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cases  within  the  jurisdiction  of  the  court  of  claims.  On 
motion,  the  mandate  to  the  District  Court  was  recalled 
and  the  case  dismissed  for  the  reason  that  the  amend- 
ment was  in  effect  a  repealing  clause. 

The  availability  of  the  statute  of  limitations  to  other 
pending  claims  of  like  nature  was  considered  and  held 
to  result  in  harshness  in  some  instances.  However,  the 
change  in  the  statute  certainly  did  not  operate  to  elimi- 
nate or  enlarge  the  defense  of  limitation,  which  inci- 
dentally rested  with  the  government  and  not  the  claimant 
to  the  suit,  nor  did  it  modify  or  eliminate  any  other 
available  defense  or  basis  for  prosecuting  the  claim. 

Insurance  Co.  v.  Richie  (1866),  5  Wall.  (U.S.)  541 
was  an  action  by  plaintiff  against  the  internal  revenue 
agent  to  collect  illegally  paid  taxes.  Both  were  citizens  of 
Massachusetts.  Jurisdiction  had  been  conferred  by  Act 
of  1864.  The  court  held  the  Act  of  1866  took  away  that' 
jurisdiction  and  suit  was  dismissed  for  want  of  juris- 
diction. 

Although  appellant  urges  that  there  can  be  no  dis- 
pute that,  absent  a  clear  expression  of  contrary  intent,  a 
statute  conferring  jurisdiction  will  be  given  retrospec- 
tive effect,  the  authorities  do  not  support  that  position, 
particularly  when  elimination  of  jury  trial  or  defenses 
such  as  contributory  negligence  results. 

THE  ADMIRALTY  EXTENSION  ACT  IS  TO  BE 
PROSPECTIVELY  CONSTRUED 

Only  one  decision  has  been  rendered  holding  that  the 
Admiralty  Extension  Act  of  1948  is  to  be  retroactively 
construed.  All  America  Cables  &'  Radio  Inc.  v.  The  Dieppe, 
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93  F.  Supp.  923,  was  decided  in  1950  by  the  District 
Court  for  the  Southern  District  of  New  York  and  is  cited 
in  appellant's  brief.  There  the  vessel,  prior  to  enactment 
of  the  statute,  dragged  her  anchors  over  the  marine  cables 
of  libelant  in  Curacao,  Netherlands  West  Indies.  The  court 
denied  a  motion  to  dismiss  the  libel  holding  the  statute 
to  have  retroactive  application.  However,  the  decision 
does  not  rest  on  that  point  alone  for  the  court  states  that 
if,  as  was  indicated,  a  maritime  lien  against  the  vessel 
existed  under  Curacao  law,  such  lien  could  be  enforced 
in  the  New  York  court. 

It  must  be  borne  in  mind  that  at  the  time  of  the 
collision  in  the  case  at  bar,  respondents,  insofar  as  damage 
to  the  dike  is  concerned,  had  a  right  to  trial  by  jury  and 
also  the  right  to  plead  contributory  negligence  as  a  bar 
to  any  proceeding  which  appellant  may  have  instituted. 
If  the  Admiralty  Extension  Act  is  to  be  retroactively 
construed,  then  respondents  are  deprived  of  these  rights. 

It  must  be  further  borne  in  mind  that  as  to  shore 
structures,  the  Admiralty  Extension  Act  reaches  geo- 
graphically to  an  area  or  appurtenance  that  theretofore 
was  not  within  the  admiralty  jurisdiction.  In  this  con- 
nection it  does  not  create  a  new  remedy.  On  the  con- 
trary the  act  specifically  states  the  remedy  is  to  be  un- 
changed and  must  conform  to  the  principles  of  law  and 
rules  of  practice  obtaining  in  admiralty.  In  effect,  the 
act  gives  a  right  to  sue  in  admiralty  for  injury  formerly 
cognizable  only  at  law.  Insofar  as  the  history  of  admiralty 
is  concerned  since  the  adoption  of  our  Constitution,  the 
right  to  so  sue  is  new. 
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It  is  an  elementary  rule  of  construction  that  statutes 
are  to  be  prospectively  construed  unless  language  in  the 
statute  is  expressly  to  the  contrary  or  there  is  necessary 
implication  to  that  effect.  Fullerton-Krueger  Lumber  Co. 
V.  Northern  Pac.  R.R.  Co.,  (1925)  266  U.S.  435,  45  S.  Ct. 
143;  Brewster  v.  Gage  (193^0),  280  U.S.  327,  50  S.  Ct.  115; 
Hassett  v.  Welch  (1938),  303  U.S.  303,  58  S.  Ct.  559. 

In  considering  the  elimination  of  available  defenses, 
the  theories  underlying  the  reason  for  the  rule  are  not 
entirely  uniform.  Some  cases  hold  that  to  construe  a 
statute  retroactively  so  as  to  deprive  a  suitor  of  an  avail- 
able defense  would  render  the  statute  invalid  as  being 
violative  of  the  due  process  clause  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution.  Other  cases 
follow  the  general  rule  of  statutory  construction  and  hold 
the  statute  to  be  prospective  unless  a  retroactive  effect 
is  clearly  expressed  by  the  enacting  body.  See  Valleytown 
Tp.  V.  Women's  Catholic  Order  of  Foresters  (1940  CCA. 
4),  115  F.  (2d)  459. 

Congress  has  from  time  to  time  enacted  legislation 
extending  admiralty  jurisdiction  and  in  so  doing  has  obvi- 
ously borne  in  mind  the  above  elementary  principles  of 
law. 

In  passing  the  Carriage  of  Goods  by  Sea  Act  (1936), 
49  Stat.  1207;  46  U.S.C.A.  1300  et  seq.  it  provided  express- 
ly for  retrospective  effect  in  certain  circumstances  (see 
sec.  1314). 

The  Longshoremen's  and  Harbor  Workers  Comp.  Act 
(1927)  (44  Stat.  1424),  33  U.S.C.A.  901  included  in  the 
amendment  of  June  24,  1948  an  express  provision  that  it 
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apply  only  to  death  or  injuries  occurring  after  the  effective 
date  of  the  act. 

Other  enactments  extending  admiralty  jurisdiction 
have  not  included  provisions  expressing  either  a  prospec- 
tive or  retrospective  intent.  In  all  instances  the  courts 
have  construed  them  prospectively. 

The  Act  of  June  23,  1910  c.  373,  (36  Stat.  604) 
extended  admiralty  jurisdiction  to  enforce  liens  on 
vessels  for  supplies  and  repairs.  In  The  Saratoga  (CCA. 
2,  1913),  204  Fed.  952,  Cert.  Den.  229  U.S.  623,  33  S.  Ct. 
1050,  where  the  repairs  had  been  made  in  1907  the  court 
held  the  statute  must  be  prospectively  construed  and 
permitted  no  recovery. 

The  Harter  Act,  Feb.  13,  1893  (27  Stat.  445)  extended 
admiralty  jurisdiction  to  relieve  shipowners  from  liability 
for  negligent  navigation  of  their  vessels  if  they  used  due 
diligence  to  make  their  vessels  seaworthy.  In  Humboldt 
Lumber  Manufacturers  Ass'n  v.  Christopherson  (1896 
CCA.  9)  73  Fed.  239,  it  was  held  that  the  act  had  no 
effect,  the  loss  having  taken  place  in  1889. 

In  1886  Congress  amended  the  Limitation  of  Liability 

Act  of  1851  extending  admiralty  jurisdiction  so  as  to 
permit  limitation  of  liability  for  losses  ocurring  in  con- 
nection with  vessels  navigated  on  rivers  and  lakes  and 
further,  to  include  barges  and  lighters.  Act  of  June  19, 
1886,  c.  421,  (24  Stat.  80),  46  U.S.C.A.  188.  In  Chappell  v. 
Bradshaw,  (C  C  Md.  1888)  35  Fed.  923,  it  was  held 
that  the  amendment  was  not  to  be  applied  retroactively 
so  as  to  permit  limitation  for  the  loss  occurring  in  1885. 

In  1920  Congress  enacted  the  Jones  Act.  (41  Stat. 
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1007),  46  U.S.C.A.  688.  This  act  gave  a  right  of  action  to 
seamen  for  injuries  or  death  occurring  in  the  course  of 
their  employment  and,  by  reference  to  the  Employers 
Liability  Act,  certain  defenses  were  eliminated.  In  the 
extensive  litigation  which  followed  the  catastrophe  to  the 
Steamship  Princess  Sophia  in  1918  on  Vanderbilt  Reef, 
Alaska,  resulting  in  the  loss  of  all  passengers  and  crew, 
it  was  contended  that  by  reason  of  the  above  enactment 
the  shipowners  were  precluded  from  limiting  their  liability 
for  loss  of  the  crew.  In  the  Petition  of  Canadian  Pac.  Ry. 
Co.  (D.C.W.D.  Wash.  1921),  278  Fed.  180  p.  197,  the 
court  stated  that  the  act  was  not  to  be  given  retroactive 
effect. 

Pertinent  to  the  issue  at  bar  are  the  comments  of 
Justice  McKenna  concerning  the  Employers  Liability  Act 
in  Winfree  v.  Northern  Pacific  Ry.  Co.,  227  U.S.  296,  33 
S.  Ct.  273,  holding  the  statute  to  have  no  retroactive 
application. 

"It  is  hardly  necessary  to  say  that  such  statutes 
are  exceptions  to  the  almost  universal  rule  that  stat- 
utes are  addressed  to  the  future,  not  to  the  past.  They 
usually  constitute  a  new  factor  in  the  affairs  and 
relations  of  men,  and  should  not  be  held  to  affect 
what  has  happened  unless,  indeed,  explicit  words  be 
used,  or  by  clear  implication  that  construction  be 
required.  It  is  true  that  it  is  said  that  there  was  liabili- 
ty on  the  part  of  the  defendant  for  its  negligence 
before  the  passage  of  the  act  of  Congress,  and  the 
act  has  only  given  a  more  efficient  and  a  more  com- 
plete remedy.  It,  however,  takes  away  material  de- 
fenses,— defenses  which  did  something  more  than 
resist  the  remedy;  they  disproved  the  right  of  action. 
Such  defenses  the  statute  takes  away,  and  that  none 
may  exist  in  the  present  case  is  immaterial.  It  is  the 
operation  of  the  statute  which  determines  its  charac- 
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ter.  The  court  of  appeals  aptly  characterized  it,  and 
we  may  quote  from  its  opinion:  'It  is  a  statute  which 
permits  recovery  in  cases  where  recovery  could  not 
be  had  before,  and  takes  away  from  the  defendant 
defenses  which  formerly  were  available, — defenses 
which,  in  this  instance,  existed  at  the  time  when  the 
contract  of  service  was  entered  into  and  at  the  time 
when  the  accident  occurred.'  Such  a  statute,  under 
the  rule  of  the  cases,  should  not  be  construed  as  retro- 
spective. It  introduced  a  new  policy  and  quite  radi- 
cally changed  the  existing  law."  (Emphasis  added.) 

A  commentary  on  the  Winfree  case  and  others  dealing 
with  similar  problems  is  found  in  Crawford,  The  Con- 
struction of  Statutes  (1948),  page  586  where  it  is  said: 

"But,  as  in  the  case  of  procedural  statutes,  often- 
times the  right  and  remedy  are  so  closely  connected 
that  any  alternative  in  the  remedy  may  adversely 
affect  the  right.  Such  was  true  in  the  Winfree  v. 
Northern  Pacific  Railway  Co.  [With  citation  and  a 
quotation  from  the  opinion  substantially  as  above.] 

"Where  this  is  the  case,  of  course,  the  rule  against 
retroactive  operation  should  naturally  be  applied, 
and  usually  such  cases  arise  where  the  statute  in- 
volved creates  both  the  right  and  the  remedy." 

To  the  same  effect  is  the  statement  found  in  Berko- 
vitz  V.  Arbib  ^  Houlberg,  230  N.Y.  261,  130  N.E.  288 
(cited  in  Appellants'  Brief,  page  10)  :  "The  word  'remedy' 
itself  conceals  at  times  an  ambiguity,  since  changes  of  the 
form  are  often  closely  bound  up  with  changes  of  sub- 
stance." 

In  Turner  Terminals,  Inc.  v.  United  States  (CCA.  5 
1950)  177  F.  (2d)  844,  the  terminals  company  filed  libel 
in  personam  and  in  rem  for  damages  to  its  dock  caused  by 
government's  vessel  when  it  broke  loose  from  its  moorings 
on  May  20,  1946.  The  libel  was  filed  in  May,  1948.  In 
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both  lower  and  appellate  courts  it  was  contended,  as  in 
the  case  at  bar,  that  by  virtue  of  the  Admiralty  Extension 
Act  of  June  19,  1948  the  court  had  jurisdiction  in  ad- 
miralty over  damage  to  shore  structures  and  that  notwith- 
standing the  previous  decisions  holding  to  the  contrary 
\The  Plymouth  1866,  3  Wall  (U.  S.)  20,  18  L.  Ed.  125; 
Cleveland  Terminal  &  Valley  R.R.  Co.  v.  Cleveland 
Steamship  Co.  (1908),  208  U.S.  316,  28  S.  Ct.  414;  The 
Admiral  Peoples,  295  U.S.  649,  55  S.  Ct.  885)  admiralty 
always  had  jurisdiction  over  damages  to  shore  structures, 
and  that  by  virtue  of  the  retrospective  effect  which  must 
be  given  the  Extension  Act  the  admiralty  court  necessarily 
had  jurisdiction  of  the  matter  at  the  time  of  hearing. 
Both  the  District  Court  and  Appellate  Court  rejected 
this  argument,  the  latter  stating: 

"As  shown  above,  it  is  clear  that  in  the  state  of 
the  law  prior  to  June  19,  1948,  the  court  was  without 
jurisdiction  of  appellant's  claim."  (p.  846) 

In  Vega  v.  United  States,  86  F.  Supp.  293  (Aff'd.  (2d 
Cir.,  1951)  191  F.  (2d)  921),  the  court,  after  acknowledg- 
ing that — 

"Until  the  enactment  [of  the  Admiralty  Extension 
Act,  1948]  a  tort  was  within  the  admiralty  juris- 
diction of  the  United  States  courts  only  if  the  injury 
was  done  on  navigable  waters,  or  on  some  part  of  a 
vessel  floating  on  navigable  waters  but  not  if  it  was 
done  on  land  even  by  a  vessel  on  navigable  waters"; 

went  on  to  state: 

"Under  the  well  established  rule  of  statutory  con- 
struction it  appears  that  Congress  by  making  express 
provisions  for  retroactive  operation  of  the  statute  in 
but  one  class  of  cases  intended  the  statute  to  operate 
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only  prospectively  in  all  other  cases.  Continental 
Casualty  Co.  v.  United  States,  314  U.S.  527,  533,  62 
S.  Ct.  398,  86  L.  Ed.  426  *  *  *  The  legislative  history 
of  the  statute  sustains  this  conclusion." 

While  the  court  in  both  the  Vega  and  Turner  Ter- 
minals cases  was  concerned  only  with  the  prospective 
effect  of  the  Admiralty  Extension  Act  in  cases  brought 
against  the  United  States,  it  would  seem  not  illogical  that 
the  same  rule  would  apply  to  private  litigants.  Indeed,  it 
would  be  unjust  to  interpret  the  Extension  Act  as  being 
prospective  as  to  the  United  States  but  retrospective  as  to 
private  citizens. 

II.  PRIOR  TO  THE  EFFECTIVE  DATE  OF  THE 
ADMIRALTY  EXTENSION  ACT  OF  JUNE  19,  1948, 
ACTIONS  FOR  THE  RECOVERY  OF  DAMAGES  TO 
SHORE  STRUCTURES  WERE  EXCLUSIVELY  AT 
LAW,  WHETHER  FOR  THE  RECOVERY  OF  DAM- 
AGES UNDER  THE  NAVIGATION  STATUTES  OR 
FOR  PENALTIES  UNDER  THE  RIVERS  AND  HAR- 
BORS ACT  OF  1899. 

The  pertinent  provisions  of  the  statutes  to  the  case  at 
bar  are  as  follows: 

"§408.  Taking  possession  of,  use  of,  or  injury  to 
harbor  or  river  improvements.  It  shall  not  be  lawful  for 
any  person  or  persons  to  take  possession  of  or  make 
use  of  for  any  purpose,  or  build  upon,  alter,  deface, 
destroy,  move,  injure,  obstruct  by  fastening  vessels, 
thereto  or  otherwise,  or  in  any  manner  whatever  im- 
pair the  usefulness  of  any  sea  wall,  bulkhead,  jetty, 
dike,  levee,  wharf,  pier,  or  other  work  built  by  the 
United  States,  or  any  piece  of  plant,  floating  or  other- 
wise, used  in  the  construction  of  such  work  under  the 
control  of  the  United  States,  in  whole  or  in  part,  for 
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the  preservation  and  improvement  of  any  of  its  navi- 
gable waters  or  to  prevent  floods,  or  as  boundary 
marks,  tide  gauges,  surveying  stations,  buoys,  or  other 
established  marks,  nor  remove  for  ballast  or  other 
purposes  any  stone  or  other  material  composing  such 
works:  PROVIDED,  That  the  Secretary  of  War 
may,  on  the  recommendation  of  the  Chief  of  Engi- 
neers, grant  permission  for  the  temporary  occupation 
or  use  of  any  of  the  aforementioned  public  works 
when  in  his  judgment  such  occupation  or  use  will 
not  be  injurious  to  the  public  interest.  (Mar.  3,  1899, 
c.  425,  §14,  30  Stat.  1152.)" 

"§411.  Penalty  for  wrongful  deposit  of  refuse;  use 
of  or  injury  to  harbor  improvements,  and  obstruction  of 
navigable  waters  generally.  Every  person  and  every 
corporation  that  shall  violate,  or  that  shall  knowingly 
aid,  abet,  authorize,  or  instigate  a  violation  of  the 
provisions  of  sections  407,  408,  and  409  of  this  chap- 
ter shall  be  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  not  exceed- 
ing $2,500  nor  less  than  $500,  or  by  imprisonment,  (in 
the  case  of  a  natural  person)  for  not  less  than  thirty 
days  nor  more  than  one  year,  or  by  both  such  fine 
and  imprisonment,  in  the  discretion  of  the  court,  one- 
half  of  said  fine  to  be  paid  to  the  person  or  persons 
giving  information  which  shall  lead  to  conviction. 
(Mar.  3,  1899,  c.  425,  §16,  30  Stat.  1153.)" 

"§412.  Liability  of  masters,  pilots,  and  so  forth,  and 
of  vessels  engaged  in  violations. 

"Any  and  every  master,  pilot,  and  engineer,  or 
person  or  persons  acting  in  such  capacity,  respective- 
ly, on  board  of  any  boat  or  vessel  who  shall  knowingly 
engage  in  towing  any  scow,  boat,  or  vessel  loaded 
with  any  material  specified  in  section  407  of  this 
title  to  any  point  or  place  of  deposit  or  discharge  in 
any  harbor  or  navigable  water,  elsewhere  than  within 
the  limits  defined  and  permitted  by  the  Secretary  of 
the  Army,  or  who  shall  willfully  injure  or  destroy 
any  work  of  the  United  States  contemplated  in  sec- 
tion 408  of  this  title,  or  who  shall  wilfully  injure  or 
destroy  any  work  of  the  United  States  contemplated 
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in  section  408  of  this  title,  or  who  shall  wilfully  ob- 
struct the  channel  of  any  waterway  in  the  manner 
contemplated  in  section  409  of  this  title,  shall  be 
deemed  guilty  of  a  violation  of  sections  401,  403,  404, 

406,  407,  408,  409,  411-416,  418,  502,  549,  686,  687  of 
this  title,  and  shall  upon  conviction  be  punished  as 
provided  in  section  41 1  of  this  title,  and  shall  also  have 
his  license  revoked  or  suspended  for  a  term  to  be  fixed 
by  the  judge  before  whom  tried  and  convicted.  And 
any  boat,  vessel,  scow,  raft,  or  other  craft  used  or  em- 
ployed in  violating  any  of  the  provisions  of  sections 

407,  408,  and  409  of  this  title  shall  be  liable  for  the 
pecuniary  penalties  specified  in  section  411  of  this 
title,  and  in  addition  thereto  for  the  amount  of  the 
damages  done  by  said  boat,  vessel,  scow,  raft,  or  other 
craft  which  latter  sum  shall  be  placed  to  the  credit  of 
the  appropriation  for  the  improvement  of  the  harbor 
or  waterway  in  which  the  damage  occurred,  and  said 
boat,  vessel,  scow,  raft,  or  other  craft  may  be  pro- 
ceeded against  summarily  by  way  of  libel  in  any  dis- 
trict court  of  the  United  States  having  jurisdiction 
thereof.  Mar.  3,  1899,  c.  425,  §16,  30  Stat.  1153, 
amended  July  26,  1947,  c.  343,  Title  II,  §205(a),  61 
Stat.  501." 

Counsel  for  appellant,  with  its  confusing  and  mis- 
leading arrangement  of  authorities,  citations  and  quota- 
tions (App.  Br.  pp.  11-14)  seeks  to  lead  this  court  to 
believe  that  for  a  long  period  of  time  prior  to  the  passage 
of  the  Admiralty  Extension  Act  of  June  19,  1948,  the  pen- 
alty and  damage  provisions  of  the  Rivers  and  Harbors  Act 
of  1899  as  to  shore  structures  were  within  the  Admiralty 
jurisdiction.  This  contention  cannot  be  sustained.  It  has 
previously,  on  numerous  occasions,  been  urged  but  has 
consistently  been  rejected. 

In  1865  the  Supreme  Court  first  considered  the  ques- 
tion of  jurisdiction  of  damage  to  shore  structures  by  ves- 
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sels.  In  The  Plymouth,  3  Wall.  (U.S.)  20,  18  L.  Ed.  125, 
the  proceeding  was  in  admiralty  in  rem  to  recover  for 
damages  to  a  wharf  which  had  been  caused  by  a  negli- 
gently started  fire  on  the  vessel  which  was  berthed  there. 
The  court  acknowledging  the  "great  care  and  research"  on 
part  of  libelant's  counsel  held  nevertheless  the  cause  to  be 
"outside  the  acknowledged  limit  of  admiralty  cognizance 
over  maritime  torts." 

Other  cases  followed  with  variations  in  the  facts  and 
in  the  type  and  use  of  the  structure  involved. 

Admiralty  was  held  to  have  jurisdiction  where  a  bea- 
con constructed  on  pile  near  the  river  channel  was  dam- 
aged. The  Blackheath  (1904),  195  U.S.  361,  25  S.  Ct.  46. 
And  later  it  was  held  that  admiralty  also  had  jurisdic- 
tion of  a  similarly  situated  beacon  under  construction. 
Latta  and  Terry  Construction  Co.  v.  The  Raithmoor 
(1916),  241  U.S.  166,  36  St.  Ct.  514. 

In  1925  the  Supreme  Court  specifically  held  that  a 
dike  extending  from  shore,  built  and  maintained  for  the 
purpose  of  deepening  the  river  channel,  was  not  an  aid  to 
navigation  and  consequently  an  action  in  rem  for  damage 
caused  by  a  vessel  was  not  within  admiralty  jurisdiction. 
United  States  v.  The  Panoil  (1925),  266  U.S.  433,  45  S. 
Ct.  164.  This  case  was  the  basis  of  the  ruling  by  5th  Cir- 
cuit in  the  Gansfjord  case,  infra.  The  structure  there  in- 
volved was  identical  as  to  locality  with  respect  to  chan- 
nel, nature  of  the  structure  and  purpose  of  maintenance 
as  is  the  structure  involved  in  the  case  at  bar.  In  The 
Panoil  case  the  court  states  that  the  mere  fact  that  the 
dike's  presence  may  affect  the  flow  of  water  and  ulti- 
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mately  aid  navigation  did  not  bring  the  injury  within  the 
admiralty  jurisdiction. 

Appellant  cites  a  number  of  cases  which  it  asserts  sup- 
port its  contention.  In  The  Betsy  and  Charlotte  (1808), 
4  Cranch,  443,  the  statute  prohibited  vessels  from  trading 
at  San  Domingo.  For  violations  the  government,  in  ac- 
cord with  the  statute,  made  seizure  of  them  on  navigable 
waters.  Likewise  in  The  Scow  6-S  (1919),  250  U.S.  269, 
the  violation  of  the  statute  prohibiting  dumping  in  New 
York  Harbor  was  committed  and  the  scow  libeled  on 
navigable  waters.  It  goes  without  argument  that  enforce- 
ment of  a  seizure  statute  or  enforcement  of  a  penalty 
statute,  which  statutes  are  directed  to  things  or  occur- 
rences on  navigable  waters,  is  within  the  admiralty  juris- 
diction. 

A  chronological  review  of  The  Gansfjord  case  in  its 
progress  through  the  courts  certainly  does  not  lead  to  the 
conclusion  that  proceedings  under  the  Rivers  and  Har- 
bors Act  to  recover  penalty  and  damages  for  injury  to  a 
shore  structure  of  the  United  States,  are  or  have  been 
within  the  admiralty  jurisdiction. 

The  Gansfjord  (D.C.  La.  1927),  17  F.  (2d)  613,  was 
a  case  commenced  by  the  United  States  by  libel  to  recover 
damages  and  penalties  for  injury  to  a  jetty  as  in  the  case 
at  bar.  On  exception  to  the  libel  on  the  ground  that  it  was 
improperly  brought  in  admiralty  the  court  expressly 
stated  that  it  was  persuaded  by  the  ruling  in  The  Panoil, 
supra,  to  dismiss  the  libel.  However,  it  distinguished  the 
proceeding  on  the  basis  that  it  was  a  statutory  penalty 
proceeding  and  not  one  for  the  recovery  of  ordinary  dam- 
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ages  and  overruled  tlie  exceptions  on  the  authority  of 
The  Scow  6-S  supra. 

Later,  in  the  trial  on  the  merits,  The  Gansfjord  (D.C. 
La.  1928),  25  F.  (2d)  736,  a  jury  was  tendered  but  was 
waived  by  stipulation.  The  court  there  moderates  sub- 
stantially its  former  opinion  stating: 

"In  overruling  these  exceptions  I  contemplated 
the  libel  of  information  as  a  proceeding  sui  generis  in 
character,  deriving  its  sanction  directly  from  the 
terms  of  the  act  in  question.  I  cannot  see  what  the 
constitutional  declaration,  that  the  judicial  power  of 
the  United  States  shall  extend  to  all  cases  of  admir- 
alty and  maritime  jurisdiction,  has  to  do  with  the 
distribution  of  that  jurisdiction  by  congress  as  it 
alone  may  decide."  (pp.  736-7.) 

The  court  further  recognized  in  its  opinion  the  waiver 
of  a  jury  trial.  On  appeal,  Aktieselskabet  Dampskib  Gans- 
fjord V.  United  States  (5th  Cir.  1929),  32  F.  (2d)  236,  the 
court  disposes  of  the  question  of  admiralty  jurisdiction  in 
unequivocal  terms. 

"The  injury  alleged  being  to  a  structure  which  is  to 
be  regarded  as  land  was  not  cognizable  in  a  court  of 
admiralty  (citing  The  Panoil) .  The  libel  did  not  pur- 
port to  be  one  in  admiralty,  being  filed  on  the  law 
side  of  the  court,  and  a  jury  being  waived  by  written 
agreement  of  the  parties."  (pp.  236-7.)  (Emphasis 
supplied.) 

Certioari  was  denied.  280  U.S.  578,  50  S.  Ct.  32. 

In  The  Barbara  Gates  (D.C.  Pa.  1936),  17  F.  Supp. 
241,  involving  damage  to  a  dike  extending  into  the  Dela- 
ware River,  the  court,  expressly  disagreeing  with  the 
Court  of  Appeals  in  the  Gansfjord  case,  follows  the  rea- 
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soning  of  the  District  Court  but  definitely  modifies  its 

conclusions  by  stating: 

"The  respondent  was  bound  *  *  *  to  claim  its 
right  to  a  jury,  if  it  meant  to  insist  upon  it;  for  a 
jury  trial  is  not  in  civil  cases  a  constitutional  neces- 
sity; a  defendant  may  lose  it  by  inaction." 

and 

**I  am  satisfied  that  *  *  *  the  counterclaim  or 
cross-action  could  be  maintained  either  at  law  or  in 
admiralty." 

and  in  support  of  the  above  misconception,  as  to  admir- 
alty, the  court  states: 

"In  the  present  case,  even  if  the  libel  could  be 
treated  as  on  the  law  side,  I  think  the  claimant  would 
have  also  clearly  waived  his  right  to  jury  trial."  (See 
page  244.) 

From  the  foregoing  it  can  fairly  be  assumed  the  court 
would  also  erroneously  have  entertained  a  plea  of  con- 
tributory negligence  as  a  complete  bar  to  the  proceeding 
in  admiralty  had  the  claimant  tendered  one. 

It  is  worthy  of  note  that  in  three  or  four  later  deci- 
sions, cited  in  appellant's  brief,  The  Barbara  Gates  was 
cited  but  was  not  followed. 

In  United  States  v.  Mount  Parnes  (D.C.  N.Y.  1941), 
1942  A.M.C.  223,  the  libel  was  by  the  United  States  in 
Admiralty  for  damage  to  a  government  jetty  under  the 
Rivers  and  Harbors  Act.  The  court,  without  doing  more 
than  citing  a  few  of  the  leading  cases  including  The  Gans- 
fjord,  supra,  and  The  Panoil,  supra,  as  well  as  The  Bar- 
bara Gates,  sustained  the  exceptions  to  the  libel.  Impor- 
tant too  is  the  fact  that  the  government  served  notice  of 
appeal  but  later  withdrew  it. 
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In  The  Dixie  (D.C.  Tex.  1941),  39  F.  Supp.  395,  the 
United  States  libeled  the  vessel  under  the  Rivers  and 
Harbors  Act  of  1899  to  recover  damages  for  injury  to  a 
bridge  built  and  maintained  by  the  Department  of  Agri- 
culture in  connection  with  one  of  its  experimental  sta- 
tions. The  claimant  of  vessel  moved  for  a  summary  judg- 
ment of  dismissal  which  was  granted.  In  previous  pro- 
ceedings the  libel  by  the  government  was  in  admiralty 
under  the  navigation  statutes  and  the  proceedings  like- 
wise were  dismissed.  The  Dixie,  30  F.  Supp.  215. 

Again  in  1946,  the  government  followed  its  "usual 
policy."  In  United  States  v.  The  Republic  No.  2  (D.C. 
Tex.  1946),  64  F.  Supp.  373,  the  government's  attempt  to 
recover  in  admiralty  the  penalty  for  damage  to  flood  gates 
and  guide  walls  erected  by  the  government  at  a  point 
where  the  Intercoastal  Waterway  crosses  the  Brazos 
River,  under  the  Rivers  and  Harbors  Act  of  1899,  was 
abruptly  halted  by  exceptions  to  the  libel.  Thereafter,  but 
only  by  agreement  of  the  parties,  the  cause  proceeded  on 
the  law  side  as  a  civil  action. 

At  least  until  the  passage  of  the  Admiralty  Extension 
Act  of  1948,  recovery  for  damage  to  shore  structures,  in- 
cluding jettys  and  dikes,  whether  for  ordinary  damages 
under  the  navigation  statutes  or  under  the  penal  provi- 
sions of  the  Rivers  and  Harbors  Act,  was  exclusively 
within  the  jurisdiction  of  the  law  courts  and  not  in 
admiralty. 

III.  LIABILITY  OF  RESPECTIVE  RESPOND- 
ENTS AND  MISJOINDER. 

From  the  foregoing,  the  contentions  of  appellant  to 
the  contrary  notwithstanding,  it  follows  that  the  cause  of 
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action  for  damage  to  the  dike  and  the  cause  of  action  for 
penalty  are  causes  clearly  at  law.  Moreover,  it  will  be 
observed  that  the  allegations  in  the  libel  are  not  sufficient 
to  bring  the  respondents,  who  have  been  proceeded  against 
in  personam,  within  the  penalty  provisions  of  the  Rivers 
and  Harbors  Act,  there  being  no  wilfullness  alleged. 

Further,  the  tug  is  not  liable  in  rem  for  damage  to 
the  dike  under  the  navigation  statutes  for  reason  that  the 
matter  is  one  exclusively  at  law.  It  is  not  liable  in  rem 
for  damage  to  the  dike  under  the  penalty  statutes  for 
reason  the  matter  is  exclusively  at  law  and  also  for  reason 
that,  as  to  the  dike,  it  was  not  the  offending  thing.  The 
Watuppa  (D.C.  N.Y.  1937),  19  F.  Supp.  493. 

It  is  further  apparent  that  the  tug  is  not  liable  in  rem 
under  the  penalty  statute  for  damage  to  the  dredge  for 
the  reason  that  the  dredge  is  not  within  those  types  or 
categories  of  structures  which  are  defined  in  Section  408 
of  the  Act. 

(a)  Personal  Liability  for  Penalty. 

As  has  been  observed  from  the  opinion  in  The  Scow 
6-S  supra,  admiralty  under  certain  given  circumstance 
has  jurisdiction  to  enforce  a  penalty  provision  by  a  pro- 
ceeding in  rem  against  the  offending  vessel.  The  statute 
must  pertain  to  and  the  occurrence  take  place  on  navi- 
gable waters.  However,  if  the  action  is  in  personam  for 
the  enforcement  and  collection  of  the  penalty,  the  pro- 
ceeding must  necessarily  be  at  law  because  of  the  Consti- 
tutional preservation  of  the  right  to  trial  by  jury. 

Article  II,  Section  2  of  the  Constitution  of  the  United 
States  provides  as  follows: 
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"The  Trial  of  all  Crimes  except  in  Cases  of  Im- 
peachment, shall  be  by  Jury;  and  such  Trial  shall 
be  held  in  the  State  where  the  said  Crime  shall  have 
been  committed;  but  when  not  committed  within 
any  State,  the  Trial  shall  be  at  such  Place  or  Places 
as  the  Congress  may  by  Law  have  directed." 

18  U.S.C.A.  1  classifies  offenses  as  follows: 

"Notwithstanding  any  Act  of  Congress  to  the 
contrary : 

"(1)  Any  offense  punishable  by  death  or  im- 
prisonment for  a  term  exceeding  one  year  is  a  felony. 

"(2)  Any  other  offense  is  a  misdemeanor. 

"(3)  Any  misdemeanor,  the  penalty  for  which 
does  not  exceed  imprisonment  for  a  period  of  six 
months  or  a  fine  of  not  more  than  $500,  or  both,  is  a 
petty  offense."  62  Stat.  684. 

Benedict  on  Admiralty,  Sixth  Ed.,  Vol.  4,  p.  184,  states 
the  rule: 

**If  the  suit  is  in  personam  to  collect  a  penalty 
from  some  individual  or  corporation,  the  right  to  a 
jury  trial  exists  in  every  instance  because  the  suit 
should  be  on  the  common  law  side;  *  *  *  " 

In  U.  S.  ex  rel.  Pressprich  v.  James  W.  Elwell  & 
Co.  (2nd  Cir.  1918),  250  F.  939;  Cert.  Den.  248  U.S.  564, 
39  S.  Ct.  8,  the  above  rule  is  given  support,  the  court 
stating : 

"We  think  the  District  Court  had  no  jurisdiction 
in  admiralty  over  the  collection  of  a  penalty  by  pro- 
ceedings in  personam."  (p.  941.) 

That  case  involved  the  penalty  provisions  of  the  Har- 
ter  Act  and  although  the  court  by  reason  of  waiver  of 
the  jurisdictional  objection  permitted  the  matter  to  pro- 
ceed on  the  merits  as  a  qui  tam  proceeding  stated  the  rule 
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as  above  set  forth  citing  in  support  thereof  Virginia  etc. 
Co.  V.  U.  S.,  Fed.  Cas.  No.  16,773.  McAffee  v.  The  Creole, 
Fed.  Cas.  No.  8,655;  and  United  States  v.  The  Queen, 
Fed.  Cas.  No.  16,107. 

In  re  Scow  No.  36  (1906  1st  Cir.),  144  F.  932,  the 
personal  liability  for  penalties  under  the  Rivers  and  Har- 
bors Act  was  considered  by  the  court.  The  opinion  states  : 

"It  is  also  quite  apparent  that  the  law-making 
power  in  framing  the  statute  in  question  had  regard 
to  the  distinction  between  the  principles  which  gov- 
ern admiralty  forfeitures  in  rem  and  the  principles 
which  govern  in  proceedings  to  impose  a  penalty  in 
personam  against  the  owner." 

and  after  quoting  from  the  statute  with  reference  to  the 
use  of  well-known  common  law  terms,  continues: 

«<  *  *  *  thus  unmistakably  recognizing  and  in- 
tending tests  of  criminality  which  exist  under  general 
rules  in  proceedings  against  persons  charged  with 
misdemeanors;"  (p.  935). 

Among  the  reported  opinions,  we  find  no  other  deci- 
sions on  the  question  and  it  is  fair  to  assume  that  in  no 
other  instances  has  the  government  sought  to  enforce  a 
penalty  in  personam  by  a  proceeding  which  eliminates 
trial  by  jury.  It  is  therefore  conclusive  that  as  to  Matson, 
Eckhart  and  Westport,  there  can  be  no  personal  liability 
for  the  recovery  of  the  penalty.  Assuredly  there  is  no 
misdemeanor  charged  as  provided  in  section  411  of  the 
act  and  there  is  no  wilfullness  charged  as  required  by 
section  412. 

(b)  In  rem  liability  for  penalty. 

As  to  the  SS  HARDY  the  libel  charges  damage  and 
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injury  to  the  dike.  There  is  no  charge  that  the  Hardy  in- 
jured the  dredge  nor  is  there  any  fault  charged  to  her 
in  contributing  to  the  damage  to  the  dredge.  The  SS 
HARDY  was  not  arrested  nor  even  named  as  a  respond- 
ent in  the  Hbel  and  is  therefore  not  liable  for  any  penalty. 

The  Tug  LOUIS  HI  was  arrested.  However,  she  is 
not  charged  with  being  "used  or  employed"  in  connection 
with  the  damage  to  the  dike  under  the  penalty  provisions 
of  the  Rivers  and  Harbors  Act.  Even  though  it  be  argued 
that  the  charge  of  mutual  fault  as  to  the  dike  damage 
should  bring  her  within  the  quoted  statutory  language, 
she  is  still  not  liable  in  rem  in  Admiralty,  the  damage 
having  been  done  to  a  shore  structure.  (See  cases  supra.) 

Nor  is  the  tug  liable  in  rem  under  the  penalty  provi- 
sions for  damage  to  the  dredge.  The  statute  is  penal  and 
of  course  is  subject  to  the  rule  of  strict  construction.  It 
specifically  provides  for  and  defines  the  structures  coming 
within  the  purview  of  the  act.  33  U.S.C.A.  408. 

"It  shall  not  be  lawful  for  any  person  *  *  *  to 
injure  *  *  *  any  seawall,  bulkhead,  jetty,  dike,  levee, 
wharf,  pier,  or  other  work  built  by  the  United  States, 
or  any  piece  of  plant,  floating  or  otherwise,  used  in 
the  construction  of  such  work  under  the  control  of 
the  United  States,  in  whole  or  in  part,  for  the  pres- 
ervation and  improvement  of  any  of  its  navigable 
waters  *  *  *  etc,"  (Emphasis  supplied.) 

The  libel  charges  that  libelant  was  the  owner  of  the 
dredge,  being  a  nonpropelled  pipeline  dredge,  and  "at  all 
times  herein  alleged  was  a  floating  plant  used  in  the  con- 
struction of  improvements  of  a  navigable  river  of  the 
United  States,  to  wit:  the  Columbia  River,  and  was  an- 
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chored  outside  of  and  on  the  Washington  side  of  the  main 
channel,  etc."  (R.  p.  4.) 

The  libel  is  void  of  any  allegation  that  the  dredge  was 
being  used  in  the  construction  of  a  jetty,  dike,  levee, 
wharf,  pier,  or  other  work  built  by  the  United  States, 
unless  it  can  be  said  that  the  deepening  of  the  channel 
comes  within  the  phraseology  "or  other  work."  We  urge 
that  it  does  not.  A  reading  of  the  further  provisions  of  the 
statute  discloses  that  the  "work"  contemplated  has  refer- 
ence to  structures  and  the  "plant,  floating  or  otherwise" 
was  intended  to  pertain  to  such  equipment  used  in  con- 
nection with  the  construction  of  such  works.  The  further 
provisions  of  the  statute  make  this  clear,  i.e.:  "boundary 
marks,  tide  gauges,  surveying  stations,  buoys,  or  other 
established  marks,  nor  remove  for  ballast  or  other  pur- 
poses any  stone  or  other  material  composing  such  works.'' 
(Emphasis  supplied.) 

Here  again  we  find  no  decisions  holding  a  dredge  an- 
chored in  the  channel  to  be  included  within  the  objects 
enumerated  in  the  penalty  provisions  of  the  Rivers  and 
Harbors  statute.  (The  dredge  had  not  been  digging  for  a 
number  of  days  due  to  high  water.)  Indeed  the  dredge, 
being  a  float  and  movable,  is  governed  by  the  navigation 
statutes.  (Regulations  governing  lights,  signals,  whistles, 
etc.  for  dredges  and  pipelines,  see  Rule  3,  5,  7  and  8  under 
Section  2,  Act  of  June  7,  1897  as  amended.)  In  The  Dixie 
supra,  the  court  applied  the  strict  rules  of  construction 
holding  the  bridge  not  to  be  included  within  the  purview 
of  the  statute.  The  Panoil,  supra  held  aid  of  the  dike  in 
deepening  the  channel  did  not  bring  the  structure  within 
the  classification  of  an  aid  to  navigation. 
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(c)  In  personam  liability  under  the  navigation 
statutes. 

The  Admiralty  Extension  Act  having  no  retrospective 
effect,  it  follows  that  neither  Matson,  Eckhart,  Westport 
Towboat  Co.  nor  the  Tug  LOUIS  III  are  liable  for  dam- 
age to  the  dike  under  the  navigation  statutes. 

The  libel  does  not  charge  the  Matson  Navigation  Co., 
or  the  Pilot  with  any  fault  in  connection  with  the  damage 
to  the  dredge  and  they  therefore  are  free  from  liability 
as  far  as  dredge  damage  is  concerned. 

Westport  as  owner,  operator  and  claimant  of  the  Tug 
LOUIS  III  may  properly  be  held  liable  in  personam  for 
the  damage  to  the  dredge  and  it  now  is  settled  without 
doubt  that  the  tug  may  properly  be  proceeded  against  in 
rem  for  such  damage.  The  lower  court  so  held  and  dis- 
missed as  to  all  parties  in  connection  with  the  dike  dam- 
age and  dismissed  as  to  Matson  and  Eckhart  in  connec- 
tion with  the  dredge  damage.  This  ruling  we  urge  is  cor- 
rect and  the  lower  court  should  be  affirmed. 

(d)  Misjoinder  of  Causes  and  Parties. 

We  urge  further  that  the  lower  court  in  considering 
the  effect  of  the  apparent  misjoinder  not  only  acted  cor- 
rectly but  would  have  been  warranted  in  dismissing  the 
libel  in  its  entirety  as  to  all  parties  including  the  Tug  and 
its  claimant. 

Included  in  the  libel  as  set  forth  by  the  government 
are  two  separate  and  distinct  transactions.  On  one  hand 
is  the  collision  which  occurred  between  tug  and  dredge 
and  on  the  other  is  the  collision  between  the  SS  HARDY 
and  the  dike.  In  only  one  respect  do  the  collisions  have 
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anything  in  common.  Both  dredge  and  dike  have  the 
same  owner,  the  United  States.  If  the  Admiralty  Exten- 
sion Act  is  to  be  given  prospective  application  the  mis- 
joinder which  exists  should  be  considered  fatal  upon 
exception. 

It  is  held  that  "a  libelant  may  not  be  permitted  to 
join  in  one  action  altogether,  independent  and  uncon- 
nected causes  of  action."  2  C.J.S.  §75,  p.  156,  n.  49.  Also 
has  it  been  held  that  a  cause  of  action  not  maritime  can- 
not be  joined  with  a  cause  of  action  maritime.  The  St. 
David  (D.C.  Wash.),  209  F.  985.  It  is  obvious  that  under 
the  navigation  statutes  as  to  the  dike  the  cause  is  in  law 
and  non-maritime  while  as  to  the  dredge  the  cause  is 
maritime. 

Further,  with  respect  to  the  items  of  damage  the  par- 
ties are  different,  Matson  and  Eckhart  doing  the  damage 
to  the  dike  and  Westport  and  Tug  doing  the  damage  to 
the  dredge.  Distinct  and  separate  torts  by  several  per- 
sons severally  charged  cannot  be  put  into  the  same  libel. 
Thomas  v.  Lane  (C.C.  Me.  1813),  23  F.  Cas.  No.  13,902. 

If  there  is  a  misjoinder  it  cannot  be  said  that  it  is  not 
prejudicial  to  the  tug,  her  claimant  and  stipulators.  The 
appellant  by  arresting  only  the  tug  and  not  the  SS 
HARDY  seeks  to  recover  all  damages  and  penalties  from 
the  tug  or  its  stipulators.  It  is  held  that  the  practice  in 
admiralty  is  to  bring  all  parties  before  the  Court  regard- 
less of  the  technicalities  in  pleading,"  provided  that  no 
party  is  surprised  or  prejudiced."  (Emphasis  supplied.) 
See  Standard  Oil  Co.  v.  St.  Paul  Fire  and  Marine  Ins. 
Co.  (D.C.  N.Y.  1945),  59  Fed.  Supp.  470,  p.  473.  Benedict 
on  Admiralty,  Sixth  Ed.,  Vol.  2,  p.  478. 
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Whether  or  not  the  United  States  as  appellant  was 
owner  of  the  SS  HARDY,  principles  of  justice  whether 
in  law,  equity  or  admiralty  demand  the  naming  of  the 
Hardy  as  respondent  and  her  arrest  in  the  proceedings.  It 
is  clear  that  the  failure  to  do  so  when  combined  with  the 
misjoinder  both  as  to  causes  and  as  to  parties  is  extremely 
prejudicial  to  the  tug,  her  claimant  and  stipulators. 


CONCLUSION 

In  conclusion  appellees  submit  that  the  determination 
of  the  case  at  bar  is  not  to  rest  upon  what  rights  the 
appellees  may  or  may  not  have  relied  upon  at  the  time 
of  the  occurrence,  but  should  and  must  be  decided  upon 
the  state  of  the  law  which  existed  at  the  time  of  the 
occurrence  with  consideration  to  the  substantial  rights 
then  available.  The  decree  of  the  District  Court  should 
be  affirmed. 

Respectfully  submitted, 


GUNTHER  F.  KrAUSE, 

Proctor  for  Matson  Navigation  Company, 

Arthur  S.  Vosburg, 
Frank  McK.  Bosch, 
Proctors  for  W.  R.  Eckhart, 

F.  E.  Wagner, 

Proctor  for  Westport  Towboat  Company 
and  Tug  Louie  III, 

Appellees. 
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United   States   District  Court   for  the  District  of 
Montana,  Helena  Division 

Civil  Action  No.  459 

GEORGE  M.  MELTON, 

Plaintiff, 

vs. 

GREAT    NORTHERN   RAILWAY    COMPANY, 

a  Corporation, 

Defendant. 

COMPLAINT 

The  plaintiff  complains  of  the  defendant,  and 
alleges : 

1. 

Plaintiff  is  a  citizen  of  the  State  of  Montana,  and 
resides  at  Dillon  therein.  The  defendant  is  a  cor- 
poration, organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Minnesota. 

The  matter  in  controversy  exceeds,  exclusive  of 
interest  and  costs,  the  sum  of  Three  Thousand 
($3,000)  Dollars. 

2. 

That  during  all  of  the  times  herein  mentioned, 
the  defendant  owned  and  operated  a  certain  line  of 
railroad  between  the  village  of  Kevin,  Montana, 
and  the  village  of  Wickes,  Montana,  and  was  en- 
gaged in  the  business  of  carrying  and  transpoi-ting 
livestock  and  other  freight  for  hire  as  a  common 
carrier  over  and  upon  its  said  line  of  railroad. 

3. 

That  on  or  about  the  30th  day  of  May,   1949, 
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plaintiff  caused  to  be  delivered  to  defendant  at  the 
village  of  Kevin,  Montana,  1,010  ewe  sheep,  920 
lambs  and  74  bucks,  all  in  sound  and  healthy  con- 
dition, the  property  of  the  plaintiff,  for  transporta- 
tion and  carriage  over  defendant's  said  line  of  rail- 
road to  the  said  villiage  of  Wickes,  Montana;  that 
the  defendant,  as  such  common  carrier,  duly  ac- 
cepted said  sheep  from  plaintiff  for  such  purpose, 
and  it  thereupon  became  the  duty  of  the  defendant 
to  safely  and  securely  transport  said  sheep  from 
the  village  of  Kevin  to  the  village  of  Wickes,  Mon- 
tana, -and  deliver  them  in  good  condition  to  the 
plaintiff,  for  the  plaintiff  had  agreed  before  the 
deliveiy  of  the  said  sheep  to  defendant  that  he 
would  pay  the  freight  charges  on  them  demanded 
by  the  defendant,  and  usually  charged  by  the  de- 
fendant. 

That  no  agent  or  servant  nor  the  plaintiff  him- 
self accompanied  the  said  shipment,  and  the  said 
shipment  was  entirely  in  the  custody  and  control 
and  management  of  the  defendant  from  the  time  it 
was  loaded  at  Kevin  until  the  time  of  unloading  at 
Wickes. 

4. 

That  the  defendant  did  not  perform  its  duty  in 
the  premises,  but  on  the  contrary,  and  in  total  dis- 
regard of  such  duty,  carelessly  and  negligently 
handled  and  transported  said  sheep ;  that  by  reason 
of  such  carelessness  and  negligence  of  the  defend- 
ant, said  sheep  were  bruised,  injured,  trampled,  and 
suffocated,  and  that  in  consequence  thereof,  58  of 
said  ewes  died ;  149  of  said  lambs  died ;  170  of  said 
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ewes  were  rendered  sick  and  feverish,  emaciated, 
reduced  in  weight,  depreciated  in  market  condition 
and  market  value,  and  were  dried  up  and  unable 
longer  to  nurse  their  lambs,  and  their  lambs,  in  the 
number  of  154,  were  'bummed,'  and  rendered 
motherless,  and  became  emaciated,  and  normal 
growth  lessened,  depreciated  in  market  condition, 
and  market  value,  so  that  when  sold  by  plaintiff  in 
October,  1949,  they  w^eighed  only  7,705  pounds, 
whereas,  but  for  the  negligence  of  the  defendant, 
they  would  have  weighed  10,850  pounds,  and  such 
lambs  were  of  the  value  of  20c  the  pound,  and  such 
depreciation,  due  to  such  negligence  of  the  defend- 
ant, was  of  the  value  of  Six  Hundred,  Tw^enty-nine 
($629.00)  Dollars  loss  thereby  to  plaintiff;  that 
plaintiff  was  the  owner  of  said  sheep,  lambs  and 
bucks  at  all  of  the  time  herein  mentioned;  by  rea- 
son of  such  negligence  of  the  defendant,  two  of 
plaintiff's  bucks  in  said  shipment  w^ere  killed  and 
rendered  of  no  value,  w^hereas,  alive  they  were  of 
the  value  of  Thirty  ($30)  Dollars  each,  to  wit: 
Sixty  ($60)  Dollars;  that  the  said  ewes  were  of  the 
value  of  Tw^enty-two  ($22)  Dollars  per  head  when 
delivered  to  the  defendant,  and  by  reason  of  the 
said  negligence  of  the  defendant,  the  loss  of  the 
said  ewes  above  mentioned  was  Twelve  Hundred, 
Seventy-six  ($1,276)  Dollars;  that  the  said  lambs 
were  of  the  value  of  Fourteen  ($14)  Dollars  per 
head,  and  by  reason  of  the  negligence  of  the  defend- 
ant, and  the  loss  of  lambs  due  to  such  negligence, 
the  plaintiff's  net  loss  on  lambs  was  Two  Thousand, 
Eighty-six  ($2,086)  Dollars,  and  the  loss  by  reason 
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of  the  decreased  weight  of  such  lambs  as  survived 
in  the  shipment,  and  due  to  such  negligence,  is  Six 
Hundred,  Twenty-nine  ($629)  Dollars;  that  the 
bucks  were  of  the  value  of  Thirty  ($30)  Dollars  per 
head,  and  plaintiff's  damage  by  reason  of  the  loss 
of  the  two  bucks,  due  to  the  negligence  of  the  de- 
fendant, was  Sixty  ($60)  Dollars ;  that  the  total  of 
plaintiff's  loss  and  damage  due  to  the  said  negli- 
gent acts  of  the  defendant  was  and  is  the  sum  of 
Four  Thousand,  Fifty-one  ($4,051)  Dollars,  and  no 
part  thereof  has  been  paid. 

That  on  or  about  the  29th  day  of  June,  1949, 
plaintiff  filed  his  claim  in  writing  with  the  defend- 
ant, wherein  and  whereby  plaintiff  demanded  that 
defendant  pay  the  plaintiff  his  damages  so  incurred ; 
that  the  said  claim  was  disallowed  and  denied  by 
the  defendant,  and  the  same  is  entirely  unpaid. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  for  the  sum  of  Four  Thousand,  Fifty- 
one  ($4,051)  Dollars,  together  with  interest  thereon 
at  the  rate  of  six  (6%)  per  cent  per  annum  from 
June  29th,  1949,  and  for  his  costs  of  suit  herein 
incurred. 

/s/  LEONARD  A.  SCHULZ, 

/s/  H.  L.  MAURY, 
/s/  A.  G.  SHONE, 

Attorneys  for  Plaintiff. 

/s/  H.  L.MAURY, 

Attorney  for  Plaintiff. 


[Endorsed] :     Filed  January  17,  1950. 
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[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  the  above-named  Defendant:  Great  Northern 
Railway  Company,  a  corporation. 

You  are  hereby  sunnnoned  and  required  to  serve 
upon  Messrs.  Leonard  A.  Schulz,  H.  L.  Maury  and 
A.  C  Shone,  plaintiff's  attorneys,  whose  address  is 
33  Hirbour  Building,  Butte,  Montana,  an  answer 
to  the  complaint  which  is  herewith  served  upon  you, 
within  20  days  after  service  of  this  summons  upon 
you,  exclusive  of  the  day  of  service.  If  you  fail  to 
do  so,  judgment  by  default  will  be  taken  against  you 
for  the  relief  demanded  in  the  complaint. 

H.  H.  WALKER, 

Clerk  of  Court. 

[Seal]  By  /s/    HELEN  HARSTEAD, 
Deputy  Clerk. 

Dated:  January  17,  1950. 

Return  on  Service  of  Writ  attached. 

[Endorsed] :     Filed  January  20,  1950. 
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[Title  of  District  Coui*t  and  Cause.] 

MOTION  TO  MAKE  MORE  DEFINITE, 
AND  DEMAND  FOR  JURY  TRIAL 

Defendant  moves  the  court  for  an  order  directing 
the  plaintiff  to  file  a  more  definite  statement  of  the 
following  allegations  in  Lines  12  to  15,  Paragraph 
4,  Page  2,  of  his  complaint  filed  herein  to  wit: 

"That  the  defendant  did  not  perform  its 
duty  in  the  j^remises,  but  on  the  contrary,  and 
in  total  disregard  of  such  duty,  carelessly  and 
negligently  handled  and  transported  said 
sheep." 

1.  Said  allegations  are  vague,  general  and  inde- 
finite and  do  not  apprize  the  defendant  in  what 
manner  it  carelessly  and  negligently  handled  the 
sheep,  and  at  what  point  on  the  route  from  Kevin 
to  Wickes,  Montana,  such  careless  and  negligent 
acts  were  committed. 

2.  Said  allegations  are  too  vague,  general  and 
indefinite  to  apprize  the  defendant  of  the  facts  the 
plaintiff  will  submit  as  constituting  careless  and 
negligent  handling  and  transportation,  and  where 
such  acts  were  committed. 

3.  Said  allegations  are  but  conclusions  of  the 
plaintiff  and  do  not  set  out  any  facts  which  would 
amount  to  or  might  amount  to  careless  and  negli- 
gent acts  on  the  part  of  the  defendant  during  the  \ 
handling  and  transportation  of  said  sheep. 

Defendant  desires  a  more  detailed  statement  set- 
ting forth  in  what  manner  it  carelessly  and  negli- 
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gently  handled  and  transported  the  sheep  men- 
tioned in  said  complaint,  and  at  what  X)oint  on  the 
route  from  Kevin  to  Wickes,  Montana,  and  the 
facts  the  plaintiff  will  submit  as  constituting  care- 
less and  negligent  handling  and  transportation  of 
said  sheep.  The  ground  of  the  motion  is  that  the 
above  matters  are  not  averred  with  sufficient  de- 
finiteness  or  particularity  to  enable  defendant  prop- 
erly to  prepare  its  responsive  pleading. 

Said  named  defendant  demands  a  trial  by  jury 
in  this  cause. 

Dated  February  1st,  1950. 

WEIR,  GOUGH  &  MATSON, 

/s/  E.  K.  MATSON, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  February  1,  1950. 


[Title  of  District  Court  and  Cause.] 

ORDER 

No.   459,   George   M.   Melton   vs.   Great   Northern 
Railway  Company. 

This  cause  was  duly  called  for  hearing  this  day 
on  motion  to  make  more  definite  statement,  Mr. 
Leonard  A.  Schulz  and  Mr.  H.  L.  Maury  being  pres- 
ent and  appearing  for  the  plaintiff,  and  Mr.  Enor 
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K.  Matson  being  present  and  appearing  for  the  de- 
fendant. 

Thereupon  said  motion  was  duly  argued  by  coun- 
sel and  submitted,  whereupon,  after  due  considera- 
tion, Court  ordered  that  said  motion  be  and  is 
denied  and  defendant  granted  twenty  days  to  fur- 
ther plead.  Thereupon  the  cause  was  ordered  set 
for  trial  on  September  27,  1950,  at  10:00  a.m. 

Thereupon,  on  motion  of  Mr.  Maury,  Court  or- 
dered that  the  complaint  herein  be  amended  by  in- 
terlineation, by  the  Clerk,  as  follows :  at  the  end  of 
paragraph  three  insert  "That  no  agent  or  servant 
nor  the  plaintiff  himself  accompanied  the  said  ship- 
ment, and  the  said  shipment  was  entirely  in  the 
custody  and  control  and  management  of  the  de- 
fendant from  the  time  it  was  loaded  at  Kevin  until 
the  time  of  unloading  at  Wickes. ' ' 

Entered  in  open  court  at  Helena,  Montana,  Sep- 
tember 6,  1950. 

H.  H.  WALKEK, 
Clerk. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Defendant  Great  Northern  Railway  Company,  by 
its  attorneys,  Weir,  Gough  &  Matson,  for  its  an- 
swer to  the  complaint  herein: 

1,  Alleges  that  the  complaint  fails  to  state  a 
claim  against  this  defendant  upon  which  relief  can 
be  granted. 
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2.  Admits  the  allegations  of  Paragraphs  1 
and  2. 

3.  Admits  the  allegations  of  Paragraph  3  as 
amended,  except  denies  that  said  sheep  were  in  a 
sound  and  healthy  condition,  and  alleges  that  one 
old  sheep  was  ruptured,  and  one  old  sheep  had 
been  injured  and  was  limping  when  they  were 
loaded  into  the  loading  chute  and  railroad  cars  at 
Kevin,  Montana,  and  alleges  that  said  sheep  were 
wet  when  loaded  by  plaintiff  and  in  the  condition 
hereinafter  stated,  and  alleges  that  its  duty  to  de- 
liver said  sheep  in  good  condition  to  plaintiff  was 
subject  to  the  risk  of  injury  and  damage  to  the 
same  assumed  by  the  plaintiff  as  the  proximate 
result  of  plaintiff's  loading  said  sheep  when  wet, 
plaintiff's  failure  to  properly  mother  the  lambs, 
and  plaintiff's  properly  loading  said  sheep  into 
defendant's  cars,  and  as  the  proximate  result  of 
general  rain  storms  encountered  by  the  sheep  over 
the  route  of  the  shipment,  all  as  hereinafter  set 
forth. 

4.  Admits  plaintiff  was  the  owner  of  said  sheep, 
lambs  and  bucks  at  all  of  the  time  mentioned  in 
said  complaint;  admits  that  no  part  of  the  sum  of 
$4,051.00  has  been  paid  to  plaintiff,  and  admits  the 
allegations  of  the  last  paragraph  of  Paragraph  4 
beginning  with  the  words  "that  on  or  about  the 
29th  day  of  June,"  and  ending  wdth  the  words 
"entirely  unpaid,"  but  denies  the  allegations  of 
the  first  paragraph  of  said  Paragraph  4  that  the 
defendant  did  not  perform  its  duty  in  the  premises, 
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that  the  defendant,  in  total  disregard  of  such  duty 
carelessly  or  negligently  handled  and  transported 
said  sheep,  that  by  reason  of  such  carelessness  and 
negligence  of  the  defendant  said  sheep  were  bruised, 
injured,  trampled,  suffocated,  or  in  anywise  in- 
jured or  damaged,  and  denies  that  in  consequence 
of  carelessness  or  negligence  of  the  defendant  58, 
or  any  other  number,  of  said  ewes  died;  that  149, 
or  any  other  number,  of  said  lambs  died;  that  170, 
or  any  other  number,  of  said  ewes  were  rendered 
sick,  feverish,  emaciated,  reduced  in  weight,  de- 
preciated in  market  condition  or  market  value,  or 
were  dried  up  or  unable  to  nurse  their  lambs,  and 
that  their  lambs,  in  the  number  of  154,  or  in  any 
other  number,  were  bummed,  rendered  motherless, 
became  emaciated,  their  normal  growth  lessened, 
depreciated  in  market  condition  or  market  value; 
and  denies  that  by  reason  of  negligence  of  the 
defendant  two,  or  any  other  number,  of  plaintiff's 
bucks  in  said  shipment  were  killed  or  rendered  of 
no  value;  and  denies  that  by  reason  of  negligence 
of  defendant  the  loss  of  said  ewes  was  $1276.00, 
or  any  other  sum;  denies  that  by  reason  of  negli- 
gence of  the  defendants  the  loss  of  lambs  was 
$2086.00,  or  any  other  sum;  denies  that  because 
of  negligence  of  the  defendant  the  loss  by  reason 
of  decreased  weight  of  said  lambs  was  $629.00,  or 
any  other  sum;  denies  that  because  of  any  act  or 
omission  of  the  defendant,  plaintiff  was  damaged 
by  reason  of  the  loss  of  the  two  bucks  in  the  sum 
of  $60.00,  or  any  other  sum;  and  denies  that  by 
reason  of  any  act  or  omission  of  defendant,  the 
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plaintiff  has  suffered  loss  or  damage  in  the  sum 
of  $4051.00,  or  in  any  other  sum;  and  alleges  that 
it  has  no  information  or  belief  as  to  any  of  the 
other  allegations  or  figures  as  set  forth  in  the  said 
first  paragraph  of  said  Paragraph  4,  and  therefore 
denies  in  whole  and  in  part  each  of  said  allegations 
therein. 

5.  Defendant  is  advised  and  believes  and  there- 
fore alleges  that  the  cost  of  said  sheep  to  plaintiff 
at  Kevin,  Montana,  at  or  about  the  time  of  said 
shipment  did  not  exceed  $28.00  the  pair,  to  wit, 
$28.00  for  each  pair  consisting  in  one  aged  sheep 
and  one  lamb,  and  that  they  were  of  no  greater 
value;  and  that  the  cost  of  transporting  said  sheep 
from  Kevin,  Montana,  to  Wickes,  Montana,  was  ap- 
proximately the  sum  of  sixty  cents  (60c)  per  head. 

And  for  a  further  separate  and  affirmative  de- 
fense to  said  complaint,  defendant  alleges: 

1.  That  said  sheep  were  consigned  to  said  plain- 
tiff under  the  Uniform  Live  Stock  Contract,  signed 
in  duplicate  by  jjlaintiff  and  plaintiff's  agent,  Jack 
Thomas,  copies  of  which  contracts  are  attached 
hereto,  marked  Exhibits  ''1"  and  "2,"  and  by  this 
reference  made  a  part  hereof;  that  said  contract, 
among  other  things,  specifically  provided  as  fol- 
lows : 

"Sec.  1.  (a)  Except  in  the  case  of  its 
negligence  proximately  contributing  thereto,  no 
carrier  or  party  in  possession  of  all  or  any  of 
the  live  stock  herein  described  shall  be  liable 
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for  any  loss  thereof  or  damage  thereto  or 
delay  caused  by  the  act  of  God,  the  public 
enemy,  quarantine,  the  authority  of  law,  the 
inherent  vice,  weakness,  or  natural  propensity 
of  the  animal,  or  the  act  oi-  default  of  the 
shipper  or  owner,  or  the  agent  of  either,  or  by 
riots,  strikes,  stoppage  of  labor  or  threatened 
violence. 

"(b)  Unless  caused  by  the  negligence  of 
the  carrier  or  its  employees,  no  carrier  shall 
be  liable  for  or  on  account  of  any  injury  or 
death  sustained  by  said  live  stock  occasioned 
by  any  of  the  following  causes:  Overloading, 
crowding  one  upon  another,  escaping  from  cars, 
pens,  or  vessels,  kicking  or  goring  or  otherwise 
injuring  themselves  or  each  other,  suffocation, 
fright,  or  fire  caused  by  the  shipper  or  the 
shipper's  agent,  heat  or  cold,  changes  in 
weather  or  delay  caused  by  stress  of  weather 
or  damage  to  or  obstruction  of  track  or  other 
causes  beyond  the  carrier's  control. 

"Sec.  4   (a)     The  shipper  at  his  own  risk 
and   expense   shall   load   and   unload   the   live 
stock  into  and  out  of  cars,  except  in  those  in- 
stances  where   this    duty   is   made    obligatory  i 
upon  the  carrier  by  statute  or  is  assumed  by  j 
a  lawful  tariff  provision.  *  *  *"  \ 

2.  That  all  of  said  sheep  had  been  driven 
through  rain  for  eight  (8)  miles  and  had  been  ex- 
posed to  the  rain  most  of  the  day  were  loaded  and 
shipped  from  Kevin,  Montana,  all  of  which  plain 
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tiff  well  knew;  that  because  of  their  exposure  to 
the  rain  and  becoming  wet,  the  lambs  and  their 
mothers  lost  the  scent  of  each  other,  and  the  lambs 
were  not  properly  mothered  when  loaded  by  the 
plaintiff  and  his  agents  on  the  railroad  cars;  that 
plaintiff  nevertheless  insisted  on  loading  the  sheep 
on  defendant's  cars  in  said  wet  condition,  without 
properly  sorting  and  mothering,  and  as  a  result 
many  lambs  w^ere  separated  from  their  mothers 
and  were  not  placed  in  the  same  car  with  their 
mothers,  as  plaintiff  well  knew. 

3.  That  some  cars  were  overloaded,  which  fact 
was  called  to  the  attention  of  plaintiff  by  defend- 
ant's Agent  at  Kevin;  that  plaintiff  insisted  never- 
theless that  there  was  plenty  of  room  in  the  car 
or  cars  and  that  they  were  not  overloaded  and 
insisted  on  closing  the  doors  thereto,  despite  the 
protest  of  defendant's  Agent;  that  plaintiff  was 
personally  present  at  all  times  during  the  loading 
of  said  sheep  and  directed  the  same,  and  knew  the 
condition  of  the  sheep  at  the  time  they  were  loaded, 
knew  the  separation  of  the  lambs  from  their 
mothers,  and  directed  the  manner  in  which  they 
were  loaded  in  the  railroad  cars;  that  the  said 
plaintiff  loaded  the  said  sheep  in  said  condition  in 
said  cars  at  his  own  risk. 

4,  That  while  said  sheep  were  being  transported 
between  Kevin  and  Wickes,  Montana,  the  said  cars 
encoimtered  a  general  rain  storm  over  the  whole 
route  of  their  transportation  from  Kevin  to  Wickes, 
and  that  at  the  time  of  loading   said   sheep   for 
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transportation  plaintiff  knew,  or  in  the  exercise  of 
ordinary  care  for  said  sheep  should  have  known, 
that  said  sheep  would  encounter  said  general  rain 
storm  over  the  route  of  their  transportation,  and 
plaintiff  knew  the  possible  effect  of  the  rain  upon 
said  shipment  as  hereinafter  set  forth,  and  which 
are  the  ordinary  risks  of  the  shipper  in  loading 
livestock  and  delivering  the  same  to  the  carrier  for 
transportation,  and  assumed  by  him. 

5.  That  said  sheep  were  loaded  in  properly 
sanded  livestock  cars  for  the  transportation  of 
sheep,  being  cars  of  the  standard  and  usual  type 
for  transportation  of  sheep  by  rail,  and  bedded  in 
the  standard  and  usual  manner  for  sheep;  that  the 
said  rain  was  blown  into  said  cars  and  onto  the 
said  sheep,  which  were  already  wet  when  they  were 
loaded;  that  as  a  result,  the  said  sheep,  the  manure 
from  the  same,  the  sand  with  which  the  cars  were 
bedded,  became  saturated  with  water  and  caused 
said  sand  and  manure  from  said  sheep  to  become 
mixed,  viscous,  adhesive,  sticky  and  slippery,  and 
caused  the  bedding  in  said  cars  to  be  mixed  with 
the  said  manure  and  to  become  wet  and  slippery; 
that  as  a  result  and  in  the  ordinary  and  careful 
movement  of  said  cars  over  the  railroad  of  defend- 
ant the  said  sheep  slipped  and  fell,  became  covered 
with  the  mixture  of  sand  and  manure,  became 
frightened,  trampled  upon  each  other,  and  piled  up 
in  the  cars,  all  without  any  fault,  negligence  or 
carelessness  on  the  part  of  the  defendant;  that  all 
injury  and  damage,  if  any,  to  said  sheep  was  the 


vs.  George  M .  Melton  17 

direct  and  proximate  result  of  the  wet  condition 
of  said  sheep  when  they  were  loaded  by  plaintiff, 
the  over-crowded  condition  of  same  in  the  cars  as 
loaded  by  plaintiff,  and  of  said  rain  storm,  as  here- 
inbefore set  forth;  that  the  injury  and  damage  to 
said  sheep,  if  any,  were  proximately  caused  by  the 
wilful,  careless  and  negligent  acts  of  the  plaintiff 
in  loading  said  sheep,  as  hereinbefore  stated,  and 
were  the  result  of  accident  caused  directly  and 
proximately  by  an  act  of  God  in  the  manner  herein 
stated. 

6.  Denies  each  and  every  allegation  of  said  com- 
plaint not  herein  specifically  admitted,  qualified  or 
denied. 

Wherefore,  defendant  Great  Northern  Railway 
Company  demands  and  prays  that  the  complaint  be 
dismissed  with  costs  to  said  defendant. 

WEIR,  GOUGH  &  MATSON, 
Attorneys  for  Defendant  Great  Northern  Railway 
Company,  a  Corporation. 

/s/  T.  B.  WEIR, 
Of  Counsel,  Attorney  for  Great  Northern  Railway 
Company. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  September  2,  1950. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS   OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  cause  came  on  regularly  for  trial  before  the 
Court,  sitting  without  a  jury,  on  the  27th  day  of 
September,  1950 ;  the  plaintiff  was  present  in  court 
and  represented  by  his  comisel  Leonard  Schulz, 
Esq.,  and  H.  L.  Maury,  Esq.,  and  the  defendant 
was  represented  by  its  counsel,  T.  B.  Weir,  Esq., 
and  Newell  Gough,  Esq.;  thereupon  oral  and  docu- 
mentary evidence  was  introduced  by  and  on  behalf 
of  each  of  the  parties,  and  at  the  close  of  all  of  the 
evidence  the  parties  rested  and  thereafter,  within 
the  time  granted  by  the  Court,  each  of  the  parties 
filed  their  briefs  and  proposed  Findings  of  Fact 
and  Conclusions  of  Law,  and  the  cause  was  then 
submitted  to  the  Court  for  its  consideration  and 
decision,  and  the  Court  having  considered  all  of 
the  evidence  and  testimony  submitted  at  the  trial 
of  the  cause  and  the  briefs  of  counsel,  and  being 
fully  advised  in  the  premises,  now  makes  and 
orders  filed  its  Findings  of  Fact  and  Conclusions 
of  Law  as  follows: 

Findings  of  Fact 

I. 

That  plaintiff  George  M.  Melton  was,  at  all  times 
mentioned,  and  still  is,  a  citizen  of  the  State  of 
Montana,  residing  at  Dillon,  Montana;  that  de- 
fendant Great  Northern  Railway  Company,  a  cor- 
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poration,  is  a  railroad  corporation,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Minnesota,  and  at  all  times  mentioned  was 
and  still  is  a  citizen  of  the  State  of  Minnesota ;  that 
the  amount  in  controversy  exceeds  the  sum  of 
$3,000.00,  exclusive  of  interest  and  costs. 

II. 

That  on  May  30,  1949,  defendant  owned  and  oj)- 
erated  and  was  authorized  to  operate  a  certain  line 
of  railroad  between  Kevin,  Montana,  and  Wickes, 
Montana,  that  such  line  from  Kevin  to  Wickes  was 
entirely  within  the  boundaries  of  the  State  of  Mon- 
tana; that  during  all  of  the  months  of  May  and 
June,  1949,  defendant  was  engaged  in  the  business 
of  carrying  and  transporting  persons,  livestock  and 
other  freight  for  hire  as  a  common  carrier  over 
and  upon  said  line  of  railroad. 

III. 

That  on  May  30,  1949,  plaintiff  delivered  to  de- 
fendant, and  loaded  on  defendant's  railroad  cars 
at  Kevin,  Montana,  1010  ewe  sheep,  920  lambs  and 
74  bucks,  all  in  sound  and  healthy  condition  and 
all  the  property  of  the  plaintiff;  that  defendant 
agreed  to  transport  and  carry,  and  did  transport 
and  carry,  over  said  line  for  $600.00  freight  said 
livestock  to  Wickes,  Montana ;  that  such  stuu  was 
paid  by  plaintiff  to  defendant;  that  neither  plain- 
tiff nor  plaintiff's  agents  accompanied  said  ship- 
ment, nor  was  control  of  said  shipment  retained  by 
plaintiff  or  his   agents  during  the   shipment  and 
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transportation  of  said  sheep  from  Kevin,  Montana, 
to  Wickes,  Montana. 

IV. 
That  plaintiff  and  defendant  entered  into  a  writ- 
ten contract  for  the  transportation  of  said  ship- 
ment of  sheep  from  Kevin,  Montana,  to  Wickes, 
Montana,  that  such  contract  was  designated  as  a 
Uniform  Livestock  Contract;  that  said  contract 
contained  certain  provisions  which  were  printed 
after  the  plaintiff's  signature  and  extended  onto 
the  back  of  the  contract;  that  said  provisions  pur- 
portedly constituted  a  special  contract  and  were 
designed  to  limit  the  liability  imposed  by  Section 
8-812,  R.C.M.  1947  on  inland  carriers  of  freight 
for  hire;  that  among  the  provisions  thereof  were 
the  following: 

'*Sec.    1(a).     Except    in    the    case    of    its 
negligence  proximately  contributing  thereto,  no 
carrier  or  party  in  possession  of  all  or  any 
of  the  livestock  herein  described  shall  be  liable 
for  any  loss  thereof  or  damage  thereto  or  delay 
caused  by  the  Act  of  God,  the  public  enemy, 
quarantine,  the  authority  of  law,  the  inherent 
vice,  weakness,   or  natural  propensity  of  the 
animal,  or  the  act  or  default  of  the  shipper  or 
,  owner,   or   the   agent   of   either,    or   by   riots, 
strikes,  stoppage  of  labor  or  threatened  vio- 
lence. I 
*'  (b)     Unless  caused  by  the  negligence  of  the  J 
carrier  or  its  employees,  no  carrier  shall  be  ! 
liable  for  or  on  account  of  any  injury  or  death 
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sustained  by  said  livestock  occasioned  by  any 
of  the  following  causes:  Overloading,  crowding 
one  upon  another,  escaping  from  cars,  pens 
or  vessels,  kicking  or  goring  or  otherwise  in- 
juring themselves  or  ea-ch  other,  suffocation, 
fright,  or  fire  caused  by  the  shipper  or  the 
shipper's  agent,  heat  or  cold,  changes  in 
weather  or  delay  caused  by  stress  of  weather 
or  damage  to  or  obstruction  of  track  or  other 
causes  beyond  the  carrier's  control. 

"Sec.  4(a).  The  shipper  at  his  own  risk 
and  expense  shall  load  and  unload  the  livestock 
into  and  out  of  cars,  except  in  those  instances 
where  this  duty  is  made  obligatory  upon  the 
carrier  by  statute  or  is  assumed  by  a  lawful 
tariff  provision.  *  *  *" 

That  said  $600.00  freight  paid  by  plaintiff  to  de- 
fendant for  said  shipment  of  sheep  from  Kevin  to 
Wickes,  Montana,  was  the  ordinary  and  usual  rate 
for  such  a  shipment  and  that  there  was  no  con- 
sideration for  the  special  contract  limiting  the  de- 
fendant's statutory  liability,  provisions  of  which 
contract  appear  after  the  plaintiff's  signature;  that 
said  contract  does  not  purport  to  relieve  defendant 
from  liability  for  loss  occasioned  by  the  negligence 
of  defendant  or  its  employees. 

V. 

That  prior  to  the  loading  of  said  sheep  at  Kevin, 
Montana,  on  May  30.  1949,  they  had  been  subjected 
to  rain  which  caused  them  to  become  wet:  that 
they  had  been  driven  through  mud  to  the  loading 
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pens;  that  it  rained  immediately  prior  to  tlie  load- 
ing of  said  sheep  at  Kevin,  Montana ;  that  plaintiff 
judged  the  said  sheep  had  dried  sufficiently  that 
they  could  be  safely  loaded  and  transported  to 
Wickes,  Montana;  that  defendant  accepted  said 
sheep  for  carriage  over  its  line  as  being  in  apparent 
good  shape  and  fit  to  travel  over  said  line  to 
Wickes,  Montana;  that  defendant  knew  said  ship- 
ment of  sheep  had  been  rained  upon  and  were  wet 
when  it  accepted  them ;  that  defendant  had  weather 
information  available  to  it  and  knew,  or  could  have 
known  in  the  exercise  of  reasonable  care,  that  more 
rain  and  wet  conditions  were  to  be  expected;  that 
after  loading  said  sheep  at  Kevin,  Montana,  and 
during  the  course  of  transportation  to  Wickes, 
Montana,  said  shipment  of  sheep  were  again  rained 
upon  and  as  a  result  thereof  became  wet  and  sat- 
urated with  moisture;  that  the  cars  in  which  they 
were  being  so  transported  also  became  wet  and 
muddy,  causing  the  said  sheep  to  become  covered 
with  dirt,  manure  and  other  foreign  matter;  that 
as  a  proximate  result  of  being  rained  on  and  be- 
coming covered  with  dirt  and  other  foreign  matter, 
and  being  transported  in  a  car,  the  floor  of  which 
was  wet  and  slippery,  said  sheep  became  bruised, 
injured,  trampled,  suffocated  and  said  sheep  lost 
the  scent  of  each  other,  resulting  in  ewes  and  lambs 
being  unable  to  identify  their  own,  and  as  a  direct 
result  58  of  said  ewes  died,  149  of  said  lambs 
died,  170  of  said  ewes  were  rendered  sick  and  two 
of  said  bucks  were  killed ;  that  because  of  the  slip- 
pery condition  of  the  floors  of  said  railroad  cars 
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upon  arrival  at  Wickes,  Montana,  said  sheep  were 
all  jammed  up  in  the  north  end  of  each  and  every 
railroad  car. 

VI. 

It  is  further  found  that  defendant  was  negligent 
in  accepting  for  carriage,  and  in  transporting  to 
Wickes,  Montana,  the  said  shipment  of  sheep  when 
it  knew,  or  in  the  exercise  of  reasonable  care  should 
have  known,  that  it  might  rain  on  said  sheep  during 
the  course  of  transportation  to  Wickes,  Montana, 
and  that  damage  to  said  sheep  as  a  result  of  such 
additional  rain  would  occur;  that  defendant  was 
negligent  in  not  properly  caring  for  said  sheep  or 
properly  inspecting  said  sheep  to  determine  their 
condition  after  they  were  rained  upon  during  the 
course  of  transportation  from  Kevin,  Montana,  to 
Wickes,  Montana. 

VII. 

That  the  damage  to  the  sheep  did  not  occur  as 
a  result  of  any  inherent  defect,  vice,  weakness  or 
spontaneous  action  of  the  property  itself,  or  of  the 
act  by  public  enemy  of  the  United  States  or  of 
this  state,  nor  was  the  damage  caused  as  a  result 
of  any  act  of  the  law  or  any  irresistible  superhuman 
cause;  that  said  damage  of  said  sheep  was  directly 
and  proximately  caused  by  defendant's  negligent 
acts  and  omissions  as  aforesaid ;  that  such  negligent 
acts  and  omissions  were  the  proximate  cause  of 
plaintiff's  loss. 

VIII. 

That  at  the  time  of  delivery  and  loading  of  said 
freight,  said  livestock  was  in  good  condition  and 
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was  of  the  reasonable  value  of  $28,136.00 ;  that  when 
said  property  was  delivered  at  Wickes,  Montana, 
by  defendant  to  plaintiff,  the  said  livestock  had  no 
greater  value  than  $20,000.00  by  reason  of  the  negli- 
gent manner  in  which  the  defendant  transported 
the  same;  that  plaintiff  exercised  all  reasonable 
care  continuously  until  the  middle  of  September, 
1949,  in  which  to  repair  his  loss  by  nursing  and 
caring  for  the  remainder  of  said  band  of  sheep  and 
reduced  his  loss  to  $4051.00,  which  sum  is  the  dam- 
age plaintiff  has  directly  sustained  by  reason  of 
defendant's  negligence  aforesaid. 

From  the  foregoing  Findings  of  Fact  the  Court 
draws  the  following: 

Conclusions  of  Law 

I. 

That  this  Court  has  jurisdiction  hereof. 

II. 

The  special  contract  between  defendant  and 
plaintiff,  purporting  to  relieve  defendant  of  its 
statutory  liability,  is  invalid  and  not  binding  upon 
plaintiff  for  the  reason  that  there  is  no  considera- 
tion for  such  a  special  contract,  and  the  defendant 
is  liable  for  the  damages  aforesaid  under  the  provi- 
sions of  Section  8-812,  R.C.M.  1947;  the  defendant 
is  further  liable  for  the  loss  suffered  by  the  plain- 
tiff for  the  reason  that  the  defendant's  negligent 
acts  and  omissions  proximately  caused  the  plain- 
tiff's loss. 
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III. 

The  Court  concludes  further  that  plaintiff  is  en- 
titled to  judgment  against  the  defendant  in  the  sum 
of  Four  Thousand  Fifty-one  and  no/lOOths 
($4051.00)  Dollars,  together  with  interest  thereon 
at  6%  per  annum  from  June  29,  1949,  until  paid, 
and  for  his  costs  of  suit  herein  incurred. 

Let  judgment  be  entered  accordingly. 

Done  and  dated  this  24th  day  of  January,  1951. 

/s/  W.  D.  MURRAY, 

United  States  District  Judge. 

[Endorsed]:     Filed  January  24,  1951. 


United  States  District  Court  for  the  District  of 
Montana,   Helena  Division 

No.  459 

GEORGE  M.  MELTON, 

Plaintiff, 

vs. 

GREAT   NORTHERN   RAILWAY   COMPANY, 
a  Corporation, 

Defendant. 

JUDGMENT 

Be  It  Remembered  that  this  cause  came  on  regu- 
larly for  trial  before  the  Court,  sitting  without  a 
jury,  on  the  27th  day  of  September,  1950.  Plaintiff 
was  present  in  court  and  represented  by  counsel, 
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Leonard  Schulz,  Esq.,  and  H.  L.  Maury,  Esq.,  and 
the  defendant  was  represented  by  its  counsel,  T.  B. 
Weir,  Esq.,  and  Newell  Gough,  Esq.;  witnesses 
were  sworn  and  testified  in  behalf  of  the  parties; 
the  cause  was  submitted  to  the  Court  on  briefs 
thereafter  filed  by  the  respective  parties.  On  Janu- 
ary 24,  1951,  the  Court  makes  its  Findings,  wherein 
and  whereby  the  Court  finds  the  issues  in  favor  of 
the  plaintiff  and  against  the  defendant,  and  as- 
sessed plaintiff's  damages  in  the  sum  of  Four  Thou- 
sand, Fifty-one  ($4,051)  Dollars,  with  interest  from 
June  29,  1949,  at  six  (6%)  per  cent,  and  for  his 
costs. 

Wherefore,  It  Is  Ordered,  Adjudged  and  De- 
creed that  the  plaintiff,  George  M.  Melton,  have  and 
recover  of  and  from  the  defendant,  Great  Northern 
Railway  Company,  a  corporation.  Four  Thousand, 
Fifty-one  ($4,051)  Dollars,  principal,  and  Three 
Hundred  Eighty-two  and  14/100  ($382.14)  Dollars 
interest,  making  a  total  sum  of  Four  Thousand 
Four  Hundred  Thirty-three  and  14/100  ($4,433.14) 
Dollars,  together  with  costs  taxed  at  $64.72. 

/s/  W.  D.  MURRAY, 

United  States  District  Judge. 

Entered  and  Noted  in  Civil  Docket :  Jan.  30,  1951. 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  United  States 
District   Court   for   the   District   of   Montana,    do 
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hereby  Certify  that  the  foregoing  papers  hereto 
annexed  constitute  the  Judgment  Roll  in  the  above- 
entitled  action. 

Witness  my  hand  and  seal  of  said  Court  this  30th 
day  of  January,  1951. 

[Seal]        /s/  H.  H.  WALKER, 

Clerk. 

By  /s/  SUSAN  L.  ROSSMAN, 
Deputy. 

[Endorsed] :     Filed  January  29,  1951. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  REQUEST  FOR  FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW 

Comes  now  defendant  in  the  above-entitled  action 
and  requests  the  court  to  make  findings  of  fact  and 
conclusions  of  law  in  said  cause  as  follows : 

Findings  of  Fact 

1.  That  plaintiff  is  a  citizen  of  the  State  of 
Montana,  residing  at  Dillon,  Montana;  that  de- 
fendant is  a  railway  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Minnesota,  authorized  to  operate  and  op- 
erating a  common  carrier  line  of  railroad  between 
Kevin,  Montana,  and  Wickes,  Montana,  for  the  car- 
riage of  persons,  livestock  and  other  freight  for 
liire. 
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2.  That  on  May  30,  1949,  plaintiff  delivered  to 
defendant  at  Kevin,  Montana,  for  transportation 
b}^  defendant  and  delivery  to  plaintiff  at  Wickes, 
Montana,  1010  unshorn  ewe  sheep,  920  unshorn 
lambs  and  74  unshorn  bucks;  that  thereafter  said 
sheep  were  transported  by  defendant  and  delivered 
to  plaintiff  at  said  Wickes,  Montana,  on  May  31, 
1949. 

3.  That  plaintiff  in  his  complaint  claims  dam- 
ages to  said  shipment  of  sheep  in  the  total  sum  of 
$4,051.00. 

4.  That  the  transportation  of  said  shipment  of 
sheep  by  plaintiff  from  Kevin,  Montana,  to  Wickes, 
Montana,  was  subject  to  the  provisions  of  the  Uni- 
form Livestock  Contracts  entered  into  between 
plaintiff  and  defendant  prior  to  the  commencement 
of  the  transportation  of  said  sheep ;  that  said  Uni- 
form Livestock  Contracts  were  duly  signed  by  the 
parties  to  this  action  or  on  their  behalf  by  their 
duly  authorized  agent,  and  were  in  full  force  and 
effect  at  the  time  of  the  shipment  of  said  sheep  and 
during  the  course  of  the  transportation  thereof. 

5.  That  the  said  Uniform  Livestock  Contracts 
contained,  among  other  provisions  thereof,  the  fol- 
lowing : 

"Sec.  1(a).  Except  in  the  case  of  its  negli- 
gence proximately  contributing  thereto,  no 
carrier  or  party  in  possession  of  all  or  any 
of  the  livestock  herein  described  shall  be  liable 
for  any  loss  thereof  or  damage  thereto  or  delay 
caused  by  the  act  of  God,  the  public  enemy. 
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quarantine,  the  authority  of  law,  the  inherent 
vice,  weakness,  or  natural  propensity  of  the 
animal,  or  the  act  or  default  of  the  shipper  or 
owner,  or  the  agent  of  either,  or  by  riots, 
strikes,  stoppage  of  labor  or  threatened  vio- 
lence. 

''(b)  Unless  caused  by  the  negligence  of 
the  carrier  or  its  employees,  no  carrier  shall 
be  liable  for  or  on  account  of  any  injury  or 
death  sustained  by  said  livestock  occasioned 
by  any  of  the  following  causes:  Overloading, 
crowding  one  upon  another,  escaping  from  cars, 
pens  or  vessels,  kicking  or  goring  or  othermse 
injuring  themselves  or  each  other,  suffocation, 
fright,  or  fire  caused  by  the  shipper  or  the 
shipper's  agent,  heat  or  cold,  changes  in 
weather  or  delay  caused  by  stress  of  weather 
or  damage  to  or  obstruction  of  track  or  other 
causes  beyond  the  carrier's  control. 

"Sec.  4(a).  The  shipper  at  his  own  risk  and 
expense  shall  load  and  unload  the  livestock  into 
and  out  of  cars,  except  in  those  instances  where 
this  duty  is  made  obligatory  upon  the  carrier 
by  statute  or  is  assumed  by  a  lawful  tariff 
provision.  *  *  *" 

6.  That  before  loading  said  sheep  at  Kevin, 
Montana,  on  May  30,  1949,  said  sheej:)  had  been 
subjected  to  rain  which  caused  them  to  become  wet  ; 
that  after  loading  said  sheep  at  said  Kevin,  Mon- 
tana, and  during  the  course  of  transportation  to  the 
said  Wickes,  Montana,  said  shipment  of  sheep  were 
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again  rained  upon,  and  as  a  result  thereof  became 
wet  and  saturated  with  moisture,  and  the  cars  in 
which  they  were  being  so  transported  also  became 
wet  and  muddy,  causing  the  said  sheep  to  become 
covered  with  dirt  and  other  foreign  matter. 

7.  That  it  is  inherent  in  the  nature  of  sheep 
when  wet  and  muddy  to  lose  their  scent  of  each 
other,  resulting  in  ewes  and  lambs  being  unable  to 
identify  each  other. 

8.  That  plaintiff  was  in  sole  charge  of  and  re- 
sponsible for  the  loading  of  the  said  sheep  at  Kevin, 
Montana,  and  was  liable  for  any  risk  incident  to 
loading  said  sheep  in  the  condition  then  and  there 
existing  or  in  the  manner  or  method  of  loading. 

9.  That  no  evidence  of  negligence  on  the  part 
of  the  defendant  was  proven  by  plaintiff,  either  as 
charged  in  his  complaint  or  otherwise. 

10.  That  the  damage  suffered  by  plaintiff  to  his 
said  shipment  of  sheep  was  a  result  of  the  inherent 
vice,  weakness  and  natural  propensity  of  the  sheep 
themselves,  the  change  of  weather  to  which  said 
shipment  of  sheep  were  subjected,  and  the  climatic 
conditions  of  heat  and  cold  existing  during  the 
course  of  the  transportation,  and  was  a  risk  as- 
sumed by  plaintiff,  for  which  defendant  was  not 
liable  or  responsible,  being  relieved  of  liability 
therefor  by  reason  of  the  provisions  of  the  Uniform 
Livestock  Contracts  governing  said  shipment  of 
sheep. 
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Conclusions  of  Law 

1.  Defendant  was  not  negligent  as  charged  in 
plaintiff's  complaint,  or  otherwise. 

2.  Plaintiff  is  bound  by  the  terms  of  the  Uni- 
form Livestock  Contracts  entered  into  between 
plaintiff  and  defendant. 

3.  Plaintiff's  damage  was  the  result  of  the  in- 
herent vice,  weakness  and  natural  propensity  of 
the  sheep  themselves,  the  change  of  weather  to 
which  said  shipment  of  sheep  was  subjected,  and 
the  climatic  conditions  of  heat  and  cold  existing 
during  the  course  of  the  transportation,  and  was  a 
risk  assumed  by  plaintiff. 

4.  That  plaintiff  is  not  entitled  to  recover  from 
defendant  in  any  sum,  and  that  judgment  be  en- 
tered accordingly. 

Dated  this  ....  day  of ,  1950. 


Judge. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT 
COURT  OF  APPEALS 

Notice  Is  Hereby  Given  that  Great  Northern 
Railway  Company,  a  corporation,  defendant  above 
named,  hereby  appeals  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  final  judg- 
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ment  entered  in  this  action  on  January  30th,  1951. 

Dated  this  5th  day  of  February,  1951. 

T.  B.  WEIR, 

NEWELL  GOUGH,  JR., 

E.  K.  MATSON, 

By  /s/  T.  B.  WEIR, 
Attorneys  for  Great  Northern  Railway  Company, 
a  Corporation. 

[Endorsed] :    Filed  February  5,  1951. 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Know  All  Men  by  These  Presents:  That  we, 
Great  Northern  Railway  Company,  a  corporation, 
as  Principal,  defendant  in  the  above-entitled  ac- 
tion, and  Seaboard  Surety  Company,  a  corporation, 
as  Surety,  are  held  and  firmly  bound  unto  George 
M.  Melton,  plaintiff  in  the  above-entitled  action, 
in  the  penal  sum  of  Six  Thousand  and  no/100  Dol- 
lars ($6,000.00)  lawful  money  of  the  United  States 
of  America,  for  the  payment  of  which  well  and 
truly  to  be  made,  we  and  each  of  us  bind  ourselves, 
our  successors  and  assigns  jointly  and  severally  by 
these  presents. 

The  condition  of  this  obligation  is  such  that 
whereas  said  George  M.  Melton  did,  on  the  30th 
day  of  January,  1951,  obtain  a  Judgment  in  the 


vs.  George  M.  Melton  33 

United  States  District  Court  for  the  Distri<:;t  of 
Montana,  Helena  Division,  in  the  above-entitled  ac- 
tion therein  pending  against  said  Great  Northern 
Railway  Company  for  the  sum  of  Four  Thousand 
Four  Hundred  Thirty-three  and  14/100  Dollars 
($4,433.14),  and  costs  and  disbursements  of  suit, 
and  to  reverse  said  Judgment  said  Great  Northern 
Railway  Company  has  taken  an  appeal  from  said 
Judgment  of  said  District  Court  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and 
is  entitled  to  it,  and  desires  to  obtain  a  stay  of 
execution  on  said  Judgment  pending  said  appeal, 
by  filing  with  said  District  Court  of  a  good  and 
sufficient  supersedeas  bond  condition  as  required  by 
law,  with  surety  to  be  approved  by  said  Court. 

Now,  Therefore,  the  condition  of  this  obligation 
is  such  that  if  said  Great  Northern  Railway  Com- 
pany shall  satisfy  said  Judgment  in  full,  together 
with  all  costs,  interest  and  damages,  if  for  any 
reason  said  appeal  is  dismissed,  or  if  said  judgment 
is  affirmed,  and  also  shall  satisfy  in  full  such  modi- 
fication of  said  Judgment  and  such  costs,  interest 
and  damages  as  said  appellate  court  may  adjudge 
and  award,  the  above  obligation  shall  be  null  and 
void,  otherwise  to  remain  in  full  force  and  effect, 
and  in  such  event  Judgment  may  be  entered  in  said 
District  Court  against  the  surety  hereon  in  favor 
of  George  M.  Melton,  as  in  such  cases  made  and 
provided  by  law. 

In  Witness  Whereof,  said  Great  Northern  Rail- 
wa3^  Company,  a  corporation.  Principal,  has  caused 
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this  bond  to  be  signed  by  its  duly  authorized  at- 
torney thereof,  and  said  Seaboard  Surety  Company, 
a  corporation,  Surety,  has  caused  this  bond  to  be 
signed  by  its  duly  authorized  officers  or  agents  and 
its  corporate  seal  to  be  affixed  thereto. 

GREAT  NORTHERN  RAIL- 
WAY COMPANY, 
A  Corporation. 

By  /s/  T.   B.   WEIR, 

Its  Attorney  for  Montana. 

SEABOARD  SURETY 
COMPANY, 
A  Corporation. 

[Seal]  By  /s/  E.  B.  COGSWELL, 

Its  Attorney-in-Fact. 

COGSWELL  AGENCY, 

/s/  E.  B.  COGSWELL, 
Resident  Agent. 

Approved : 

/s/  W.  D.  MURRAY, 
Judge,  United  States  District  Court  for  the  District 
of  Montana,  Helena  Division. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  February  9,  1951. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME    FOR   FILING 
DOCKET  AND  DOCKETING  APPEAL 

For  Satisfactory  Reasons  appearing  to  the  Court, 
the  time  for  filing  the  record  on  appeal  and  docket- 
ing the  appeal  in  this  case  in  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  pursuant  to 
the  appeal  sued  out,  is  extended  to  and  including 
the  16th  day  of  April,  195L 

Dated  this  27th  day  of  February,  1951. 

/s/  W.  D.  MURRAY, 
Judge,  United  States  District  Court  for  the  District 
of  Montana,  Helena  Division. 

[Endorsed] :  Filed  and  entered  February  28, 
1951. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

Defendant  hereby  designates  for  inclusion  the 
complete  record  and  all  the  proceedings  in  this 
action  for  use  on  its  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  including: 

1.  Complaint; 

2.  Defendant's  answer,  including  Exhibits  Nos. 
1  and  2  attached  to  the  Complaint; 
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3.  Defendant's  Motion  to  Make  More  Definite 
and  the  Order  of  the  Court  denying  said  motion ; 

4.  Defendant's  Request  for   Findings   of   Fact 
and  Conclusions  of  Law; 

5.  Findings  of  Fact  and  Conclusions  of  Law ; 

6.  Judgment ; 

7.  Notice  of  Appeal  with  date  of  filing ; 

8.  Entry  in  Civil  Docket  as  to  names  of  parties 
to  whom  Clerk  mailed  copy  of  Notice  of  Appeal ; 

9.  Supersedeas  Bond  with   date   of  filing   and 
proof  of  service  upon  attorneys  for  plaintiff ; 

10.  Complete  transcript  of  the  testimony  and  of 
the  trial  proceedings ; 

11.  Exhibits  received  and  admitted  in  evidence, 
which  are: 

(a)  Plaintiff's  Exhibits  Nos.  1,  2  and  3; 

(b)  Defendant's  Exhibits  Nos.  5,  8,  9,  10, 
11,  12,  13  and  14;  part  of  Exhibit  No.  6,  being 
dispatcher's  record  of  movement  of  trains, 
Butte  Division,  Great  Northern  Railway  Com- 
pany, dated  Great  Falls,  Montana,  Monday, 
May  30,  1949,  and  part  of  Exhibit  No.  7,  being 
dispatcher's  record  of  movement  of  trains, 
Butte  Division,  Great  Northern  Railway  Com- 
pany, dated  Great  Falls,  Montana,  Tuesday, 
May  31,  1949; 

12.  Order  Extending   Time   for   Filing   Docket 
(Record)  and  Docketing  Appeal. 

Dated  March  6th,  1951. 
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/s/  T.  B.  WEIR, 

/s/  NEWELL  GOUGH,  JE., 

/s/  E.  K.  MATSON, 
Attorneys   for  Defendant  and  Appellant,   Helena, 
Montana. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  March  6,  1951. 


[Title  of  District  Court  and  Cause.] 

ORDER   FOR   TRANSMISSION   OF 
ORIGINAL   PAPERS 

Upon  application  of  the  above-named  defendant, 
and  it  appearing  that  the  rules  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  so  provide. 
It  Is  Hereby  Ordered  that  the  Clerk  of  the  Court 
transmit  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  all  the  original  papers  in  the 
above-entitled  action,  including  all  exhibits  and  the 
transcript  of  the  testimony  on  file  with  the  Clerk, 
with  his  Certificate  identifying  the  same  with  rea- 
sonable defiiiiteness. 

Dated  this  6th  day  of  April,  1951. 

/s/  W.  D.  MURRAY, 
Judge,  United  States  District  Court  for  the  District 
of  Montana,  Helena  Division. 

[Endorsed]:     Filed  April   6,   1951. 
Entered  April  7,  1951. 
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In  the  United   States   District   Court,   District   of 
Montana,  Helena  Division 

No.  459 

GEORGE  M.  MELTON, 

Plaintiff, 
vs. 

GREAT   NORTHERN   RAILWAY    COMPANY, 

a  Corporation, 

Defendant. 

REPORTER'S   TRANSCRIPT 

Tried  before  the  Honorable  W.  D.  Murray,  U.  S. 
District  Judge  for  the  District  of  Montana,  sitting 
without  a  jury,  at  Helena,  Montana,  on  Septem- 
ber 27,  1950. 

H.  L.  MAURY, 
A.  G.  SHONE,  and 
LEONARD  A.  SCHULZ, 

Attorneys  for  Plaintiff. 

WEIR,  GOUGH  &  MATSON, 
Attorneys  for  Defendant. 

Be  It  Remembered,  that  the  above  cause  came 
on  regularly  for  trial  before  the  Hon.  W.  D.  Mur- 
ray, U.  S.  District  Judge  for  the  District  of  Mon- 
tana, sitting  without  a  jury  at  Helena,  Montana,  on 
the  27th  day  of  September,  1950.  The  plaintiff  was 
present  in  person  and  represented  by  his  counsel, 
Messrs.  H.  L.  Maury  and  Leonard  A.  Schulz,  and 
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the  defendant  was  represented  by  its  counsel,  Mr. 
Newall  Gough,  Jr. 

Whereupon,  the  following  proceedings  were  had: 

The  Court:  Number  459,  Melton  vs.  Great 
Northern  Railway  Company. 

Mr.  Maury:     Plaintiff  is  ready. 

Mr.  Gough:     Defendant  is  ready. 

Mr.  Maury:  I  take  it,  your  Honor,  you  have 
read  the  pleadings,  and  no  opening  statement  is 
necessary. 

The  Court:     Yes. 

Mr.  Maury:    Mr.  Melton. 

GEORGE  M.  MELTON 

plaintiff,  called  as  a  witness  on  his  own  behalf, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Maury: 

Q.  State  your  name  for  the  Court. 

A.  George  M.  Melton. 

Q.  Are  you  a  citizen  of  Montana? 

A.  Yes,  sir. 

Q.  Where  were  you  born? 

A.  I  was  born  in  Dillon,  Montana. 

Q.  Beaverhead  County? 

A.  Beaverhead  County. 

Q.  And  you  have  lived  there  since? 

A.  All  my  life,  yes,  sir. 

Q.  What  occupation  do  you  follow,  Mr.  Melton? 

A.  I  am  in  the  sheep  business. 
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(Testimony  of  George  M.  Melton.) 

Q.  By  the  sheep  business,  I  will  ask  you  to  ex- 
plain further.  Do  you  buy  and  sell  sheep  % 

A.  Yes,  sir;  I  am  what  is  known  as  an  order 
buyer.  I  take  orders  for  sheep,  buy  them,  and  ship 
them  to  all  parts  of  the  Western  United  States, 
and  sometimes  in  the  East. 

Q.    Have  you  also  had  experience  raising  sheep? 

A.  Yes;  in  addition  to  that,  I  have  been  in  the 
sheep  raising  business  with  my  sons.  [2*] 

Q.     How  long? 

A.    Well,  off  and  on,  35  years. 

Q.  Have  you  kept  informed  as  to  the  market 
prices  of  sheep?  A.    Yes,  sir. 

Q.  Mr.  Melton,  on  the  30th  of  May,  1949,  where 
were  you  ?  A.    I  was  at  Kevin,  Montana. 

Q.    What  were  you  doing  there  that  day? 

A.  I  was  buying  and  loading  a  band  of  ewes 
and  lambs. 

Q.    On  what  railroad? 

A.    The  Great  Northern  Railway. 

Q.  How  many  lambs  and  ewes  and  bucks  did 
you  load  that  day  on  the  Great  Northern  Railway 
train  ? 

A.     1016  ewes,  926  lambs,  and  74  bucks. 

Mr.  Gough:  Pardon  me,  Mr.  Maury,  I  didn't 
hear  the  number  of  lambs. 

A.     925. 

Q.  Speak  louder.  Mr.  Gough  must  hear  and 
the  Court  must  hear.   Have  you  a  memorandum  of 

*Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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(Testimony  of  George  M.  Melton.) 

the  transactions  of  that  day  that  you  know  to  be 

correct?  A.     Yes,  sir, 

Q.  Where  were  these  lambs  and  ewes  and  bucks 
to  be  shipped  to? 

A.  To  Wickes,  Montana,  where  I  and  my  son 
have  a  ranch, 

Q,  Tell  the  Court  if  the  railroad  from  Kevin 
to  Wickes  is  entirely  in  Montana,  [3] 

A.     It  is. 

Q.     I  mean  the  Great  Northern  Railway? 

A.     The  Great  Northern. 

Q.  What  time  of  day  did  you  get  your  sheep 
loaded?   I  am  speaking  of  all  the  sheep. 

A.  Well,  we  started  to  load  about  10:30  in  the 
morning,  as  I  remember  it,  and  we  were  through 
loading  about  two  in  the  afternoon. 

Q.     What  kind  of  day  was  it  ? 

A.  Well,  it  had  rained  the  night  before  when 
we  were  moving  these  sheep  in  to  load,  and  we  were 
careful  to  watch  the  weather  to  see  it  didn't  storm 
any  more.  We  held  out  awhile  to  see  if  it  was 
going  to  storm,  and  it  finally  cleared  up,  and  the 
wind  was  blowing,  and  the  animal  heat  of  these 
ewes  and  the  wind  dried  them  up  sufficiently.  We 
looked  at  them  and  inspected  them,  and  decided  if 
it  didn't  storm  any  more,  we  could  load  and  shi]) 
in  good  shape,  and  we  ordered  them  into  the  yard, 

Q,  Do  you  remember  the  name  of  the  agent  of 
the  Great  Northern  at  Kevin?  A,     I  do  not, 

Q.     Is  he  here  in  Court,  or  do  you  know? 
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(Testimony  of  George  M.  Melton.) 
A.    I  don't  know  whether  I  would  recognize  him 

or  not. 

Q.    Did  you  get  bills  of  lading  for  the  sheep  ? 

A.  Yes.  They  were  billed  on  two  bills  of  lading 
for  the  [4]  reason  that  being  ewes  and  lambs,  they 
were  brought  in  in  two  pens,  outside  of  the  bucks, 
so  we  billed  them  that  way  so  in  case  they  were 
fed  in  transit,  the  different  numbers  would  be  kept 
by  themselves. 

Q.  Are  these  the  bills  of  lading  you  got  from  the 
railroad  at  that  point  (handing  instruments  to  wit- 
ness) %  A.     They  are. 

Q.  I  see  that  one  is  signed  "George  M.  Melton," 
and  one  is  signed  "Jack  Thomas"? 

A.    Yes,  sir. 

Q.    Did  you  in  fact  own  both? 

A.  I  owned  the  sheep.  We  signed  two  different 
names  so  in  case  they  had  to  feed  them  in  Great 
Falls  or  Helena  in  transit,  these  bunches  would  be 
kept  separate. 

Q.    You  owned  all  the  sheep  ? 

A.    Yes,  I  owned  all  the  sheep. 

Mr.  Maury:  I  take  it  you  are  familiar  with 
these  ? 

Mr.  Gough:  I  think  so.  I  wonder  if  I  could  ask 
a  question  on  one  of  them? 

The  Court:  I  think  you  had  better  have  them 
marked  for  identification. 

Mr.  Maury:  We  offer  in  evidence  Exhibits  1 
and  2  for  the  plaintiff. 
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(Testimony  of  George  M.  Melton.) 

Mr.  Gough:  May  I  get — I  want  to  get  which 
one  is  which  here.  [5] 

Mr.  Maury:  One  is  signed  ''Jack  Thomas,"  the 
other  is  signed  "George  M.  Melton." 

Mr.   Gough:     Could   I  inquire   for  a   minute? 

Mr.  Maury:     Yes. 

Mr.  Gough:  Mr.  Melton,  referring  to  Exhibit  1, 
which  is  livestock  contract  covering  five  cars  of 
sheep  from  Kevin  to  Wickes,  Montana,  signed  by 
Jack  Thomas,  you  will  notice,  I  believe,  that  shows 
598  head  of  ordinary  sheep.  That  is  incorrect,  or 
is  it,  do  you  know,  that  total  number  of  sheep? 

A.  I  wouldn't  know  if  that  is  exactly  correct.  I 
think  at  that  time  we  gave  the  agent  these  numbers 
up  here,  which  would  show.  I  think  that  is  sub- 
stantially correct. 

Mr.  Gough:  Opposite  the  numbers  of  the  cars 
in  the  bill  of  lading  are  shown  the  deck  loadings 
of  each  car,  are  they  not? 

A.    Yes. 

Mr.  Gough :  So  the  total  deck  loadings  would  be 
the  correct  number,  isn't  that  correct? 

A.  I  think  that  is  the  way  we  gave  it  to  the 
agent,  and  I  presume  it  would  be  correct. 

Mr.  Gough:  So,  if  there  were  any  discrepancy 
between  the  total  shown  here,  and  the  total  when 
you  add  the  deck  loadings,  it  would  be  the  total  of 
the  decks  that  would  be  correct? 

A.  I  am  not  sure;  I  don't  know  what  that  total 
would  be. 
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(Testimony  of  George  M.  Melton.) 

Mr.  Gough:  I  think  actually  this  total  would  be 
665  [6]  rather  than  598.  I  am  just  merely  straight- 
ening it  out  for  the  record. 

Mr.  Maury:  Mr.  Schulz  informs  me  your  state- 
ment is  correct. 

Mr.  Gough:    No  objection. 

The  Court:    Mr.  Gough? 

Mr.  Gough :     Yes,  sir. 

The  Court:    What  figures? 

Mr.  Gough:  On  Exhibit  1,  which  would  be  the 
bill  of  lading  signed  by  Jack  Thomas,  on  the  right 
hand  column,  opposite  the  car  numbers,  are  listed 
two  columns  of  numbers.  Those  are  the  deck  load- 
ing numbers. 

The  Court:     For  instance,  70-67? 

Mr.  Gough:  Yes.  The  total  of  those  deck  num- 
bers is  actually  665  rather  than  the  598  shown  as 
billed. 

The  Court:    Which  column  do  you  add  there? 

Mr.  Gough :    You  would  add  both  columns. 

The  Court:     70  and  67? 

Mr.  Gough:  You  have  to  add  all  these  numbers 
to  get  the  total.  Those  are  decks,  first  and  second. 
We  have  no  objection. 

The  Court:    Very  well,  admitted. 

(Plaintiff's  Exhibit  1,  being  Uniform  Live- 
stock Contract  dated  May  30,  1949,  between 
Great  Northern  Railway  Company  and  Jack 
Thomas;  and  Plaintiff's  Exhibit  2,  being  Uni- 
form Livestock  Contract  dated  May  30,  1949, 
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(Testimony  of  George  M.  Melton.) 

between  Great  Northern  Railway  Company  and 
George  M.  Melton,  were  here  received  in  evi- 
dence, and  will  be  certified  to  the  [7]  Court  of 
Appeals  by  the  Clerk  of  the  above  Court.) 

Mr.  Maury:  I  want  to  call  to  your  Honor's  at- 
tention on  the  exhibits,  and  above  the  signature  of 
George  M.  Melton  and  above  the  signature  of  Jack 
Thomas,  the  paragraph  entitled  ''Now,  Therefore, 
Witnesseth,"  and  the  words  ''Livestock  described 
below  in  apparent  good  order." 

Q.  (By  Mr.  Maury)  :  Mr.  Melton,  did  you,  or 
any  servant  or  agent  of  yours,  accompany  those 
sheep  on  the  route? 

A.    No,  sir,  we  rode  in  a  car. 

Q.  How  far,  approximately,  is  it  from  Kevin 
to  Wickes  ?  A.     I  think  about  250  miles. 

Q.    Did  you  meet  the  sheep  the  next  day  ? 

A.    I  did. 

Q.     Whereabouts  ? 

A.     In  Wickes,  Montana. 

Q.  You  may  describe  to  the  Court  whether  they 
were  in  the  cars  when  you  first  saw  them  or  not? 

A.  Yes,  they  were  in  the  cars  when  they  pulled 
up  on  the  main  line  at  Wickes. 

Q.  You  may  tell  the  Court  what  condition  they 
were  in. 

A.  The  minute  I  saw  these  sheep,  I  knew  they 
were  in  very  terrible  condition.  They  were  down 
in  the  north  end  of  the  cars,  piled  on  each  other  in 
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a  hopeless  mass,  and  the  conductor  walked  down 

(Interrupted.) 

Q.  Just  what  color  were  the  sheep  when  they 
started  from  [8]  Kevin? 

A.     They  w^ere  ordinary  light-colored  sheep. 

Q.  What  color  when  you  found  them  at  Wickes 
in  the  cars? 

A.  They  were  plastered  with  a  black — this  mud 
and  water  that  had  accumulated  in  the  cars  in 
transit  somewhere,  and  they  were  down  being  badly 
tromped  and  hurt. 

Q.  You  may  tell  the  Court  whether  the  train 
was  running  from  North  to  South  to  get  to  Wickes  ? 

A.  Yes,  it  was  running  South,  going  toward 
Butte  up  the  grade. 

Q.  You  found  the  sheep  piled  in  the  north  end 
of  the  cars  ?  A.    Yes,  sir. 

Q.     Tell  the  Court  if  all  of  them  were  alive. 

A.  Well,  we  couldn't  tell  how  many  weren't  alive 
until  we  started  to  unload,  but  at  that  time,  three 
lambs  and  three  ewes  and  two  bucks ;  but  there  were 
many  down  being  tromped  and  hurt. 

Q.  Did  you  interview  the  conductor  of  that  train 
that  had  brought  your  sheep  inf  A.     I  did. 

Q.    While  he  was  in  charge  of  his  train? 

A.    Yes,  sir. 

Q.    What  did  you  tell  him? 

A.  I  asked  if  he  was  the  conductor.  He  said  he 
was.  I  said,  "I  want  to  show  you  these  sheep,  they 
are  in  bad  shape.  [9]  I  wish  you  would  put  them 
over  by  the  stockyards  where  we  can  unload  them 
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at  once;  we  got  to  get  them  out  of  there,  they  are 
in  terrible  condition."  He  said,  "I  am  sorry,  I  am 
ordered  to  put  these  sheep  on  the  side  track  and 
pull  on.  There  will  be  another  train  along  after 
awhile  to  unload  them." 

Q.     What  did  he  do  with  your  car  loads  of  sheep  ? 

A.  He  pulled  them  up  and  pushed  them  in  on 
a  side  track  at  Wickes,  which  was  an  even  steeper 
grade  at  Wickes  than  the  main  line  itself,  and  left 
them  there  where  we  could  only  get  at  them  as  best 
we  could.   We  tried  to  go  in. 

Q.     Close  to  any  loading  platform? 

A.  No.  They  spread  what  cars  they  could  past 
the  loading  platform,  and  some  to  the  south  of  it, 
but  they  weren't  in  position,  as  I  remember  it,  ex- 
cept one  car  that  we  could  work  on  near  the  loading 
platform. 

Q.  How  long  did  the  cars  remain  there  before 
they  were  properly  spotted  so  you  could  unload 
your  sheep? 

A.  I  think  it  was  an  hour  or  an  hour  and  a 
half ;  it  seemed  like  a  long  time  to  me ;  it  might  have 
been  two  hours,  but  I  would  say  one  hour  to  an 
hour  and  a  half. 

Q.  What  was  the  value  of  your  ear  loads  of 
sheep  in  that  shipment  when  they  left  Kevin  in 
that  shipment?  Have  you  got  the  exact  figures  on 
what  you  paid  for  them? 

A.     $28,165  is  what  they  cost  me  at  Kevin. 

Mr.  Gough :    Would  you  repeat  that,  please  ?  [10] 

A.     $28,165. 
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Q.  If  they  had  arrived  in  good  condition  at 
Wickes,  what  would  have  been  their  value  there? 

A.  They  would  have  been  worth  what  I  paid 
for  them,  $28,165,  plus  freight. 

Q.     How  much  was  the  freight? 

A.  Approximately,  as  I  remember,  60c  a  head, 
which  is  about  $600. 

Q.  If  they  had  arrived  in  good  condition  at 
Wi<?kes,  they  would  have  been  worth  twenty-eight 
thousand  seven,  how  much? 

A.     Seven  hundred  sixty-five. 

Q.  There  was  a  little  more  freight  because  of 
the  little  excess  over? 

A.  Yes,  it  would  be  a  little  over  that,  but  ap- 
proximately that. 

Q.    I  see.  It  would  be  slightly  over  that? 

A.    Yes. 

Q.  When  the  sheep  were  first  unloaded  and  you 
could  look  them  over  and  determine  and  see  what 
condition  they  were  in  there  at  Wickes,  what  was 
the  market  value  of  your  sheep  then  ? 

Mr.  Gough:  I  object,  your  Honor,  unless  the 
question  is  confined  to  the  actual  condition  of  the 
sheep  as  unloaded  at  Wickes.  It  has  to  be  pinned 
down  in  such  fashion  that  the  description  of  the 
sheep  as  injured,  whatever  happened  during  the 
shipment (Interrupted.)  [11] 

]Mr.  Maury :  He  is  an  expert  on  sheep,  buys  them 
by  the  thousands  and  knows  what  the  value  is. 

The  Court :  I  think  that  all  counsel  wants  is,  be- 
fore you  place  a  value  on  them,  to  describe  their 
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condition.   He  wants  a  description  of  the  condition 

of  the  sheep  before  you  place  a  value  on  them. 

Mr.  Maury:  We  are  perfectly  willing  to  furnish 
that,  the  condition  insofar  as  it  could  be  determined 
at  that  time. 

The  Court:  Well,  at  that  time,  just  as  soon  as 
he  found  out  what  the  condition  of  the  sheep  was; 
give  a  description  of  them. 

Q.  (By  Mr.  Maur^^) :  When  the  sheep  were 
unloaded  and  you  could  tell  at  Wickes  what  the 
value  of  those  sheep  was,  what  was  their  condition? 
Describe  it  in  detail,  Melton. 

A.  Well,  these  sheep  were  down  badly  in  the 
north  ends  of  every  car,  and  we  waited  for  the 
power  to  come.  We  did  unload,  I  think,  two  decks 
that  we  were  able  to  jump  down  on  the  dike,  and 
one  deck  on  to  the  loading  chute.  The  others  we 
were  helpless  to  get  at.  We  found  that  there  were 
many  ewes,  when  we  finally  got  to  the  stockyard 
unloading  chute,  that  couldn't  get  up.  They  were 
down,  to  all  intents  and  purposes,  dead.  They  Avere 
badly  injured,  but  still  alive.  My  son  would  crawl 
into  the  cars,  pick  them  up  and  drag  them  out  by 
liand.  Sometimes  they  would  get  up  and  wobble 
out  and  walk  down  into  the  stockyard,  where  they 
would  lay  down;  but  our  field  was  [12]  just  about 
50  feet  from  the  stockyard.  We  swung  the  gate 
open  and  left  them  drift  right  into  where  there 
was  good  feed  through  the  gate.  Then,  the  lambs 
had  been  covered  worse  than  the  ewes  with  a  black 
muck,  it  just  completely  covered  those  lambs  from 


50  Great  Northern  By.  Co. 

(Testimony  of  George  M.  Melton.) 
head  to  foot,  at  least  300  of  them.   They  were  black 
as  pigs,  and  the  ewes  were  tromped  and  hurt,  and 
black,  too,  with  this  same  sand  and  muck  that  had 
gotten  into  the  cars. 

Q.  Can  you  tell  if  that  muck  was  greasy  and 
sticky? 

A.  It  was  very  sticky;  it  didn't  wash  off  with 
rain  or  anything.  It  stayed  on  the  lambs  most  of 
the  summer,  what  lambs  survived. 

Q.    How  about  the  bucks'? 

A.  Well,  the  bucks  were  down  some,  and  there 
were  two  of  the  bucks  were  dead.  We  jumped  the 
bucks  out,  as  I  remember  on  the  dike  because  they 
were  stout  fellows,  and  got  them  away.  We  didn't 
want  to  mix  them  in  with  the  ewes. 

Q.  How  long  did  it  take  you  to  discover  how 
serious  the  injuries  were  to  your  sheep  and  lambs 
and  bucks,  and  how  many  were  injured? 

A.  Well,  we  immediately  noticed  that  these  ewes 
that  had  been  hurt  from  a  combination  of  the  fact 
that  they  were  hurt — they  were  like  a  milk  cow, 
I  guess,  they  had  been  giving  milk — from  the  fact 
they  were  hurt  and  the  fact  that  their  lambs  had 
been  covered  by  muck,  and  they  identify  their 
lambs  by  smell,  the  combination  of  the  two  things 
made  them  refuse,  those  that  [13]  had  any  lamb 
refused  to  claim  the  lamb  and  just  laid  out  around 
in  the  field  sick,  and  the  lambs  couldn't  and  didn't 
nurse,  and  as  a  consequence,  we  began  to  see  right 
away  that  a  lot  of  the  lambs  were  what  we  call 
bums ;  in  other  words,  their  mothers  deserted  them. 
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They  were  on  their  own  from  there  on.  They  got 
no  more  milk,  and  as  a  consequence,  they  became 
wind-bellied  or  pot-bellied  lambs.  That  is  called  a 
bum.  He  has  no  mother  and  he  has  no  milk,  and 
if  he  lives  at  all,  he  eats  coarse  grass,  and  it  doesn't 
do  any  good. 

Q.  Did  you  keep  those  sheep  separate  from  an- 
other band  which  came  to  your  ranch  a  week  or 
two  later?  A.     We  did. 

Q.     How  long  did  you  keep  them  separate? 

A.  We  kept  this  band  separate  all  summer.  They 
were  branded  with  a  green  brand,  as  I  remember, 
and  the  other  band  with  a  red  brand.  We  never 
mixed  these  sheep. 

Q.  Did  you  keep  count  of  how  many  of  the 
lambs  were  bums,  as  you  call  it? 

A.  Yes,  they  would  gradually  show  up  as  they 
began  to  starve  and  fall  back,  and  my  estimation, 
after  they  got  up  and  I  could  see  which  ones  were 
going  to  try  to  make  it,  and  which  ones  had  given 
up,  there  was  about  300  ewes  that  had  been  hurt  and 
injured,  and  about  300  or  more  lambs  were  black- 
doped  up  and  marked  so  there  would  be  a  question 
of  whether  their  mothers  would  take  them  or  [14] 
not. 

Q.  When  did  you  dispose  of  that  herd  of  sheep, 
or  flock  of  sheep? 

Mr.  Gough:  To  which  I  object  if  the  question 
is  used  to  assess  damages  to  the  plaintiff  at  the 
time  of  this  particular  incident.    The   time  must 
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be  limited  to  the  market  value  at  Wickes  at  the 

time  of  delivery. 

Mr.  Maury:  That  is  just  what  we  first  asked  the 
witness,  and  we  now  repeat  the  question. 

The    Court:     He   is   withdrawing   his   previous 

question. 

Q.  Mr.  Melton,  what  was  the  market  value  of 
that  shipment  of  sheep  at  Wickes  when  they  were 
first  unloaded  from  the  cars?  Now,  by  market 
value,  I  mean,  what  would  a  person  who  wanted  to 
buy  sheep  in  large  numbers  and  had  the  money  to 
pay  for  them  be  willing  to  pay  then  for  that  band 
of  sheep,  and  what  you,  as  the  owner,  would  have 
been  willing  to  sell  them  for  at  Wickes  at  that 
time? 

A.  I  don't  believe  that  band  of  ewes  was  worth 
over  $20,000. 

Q.  And  by  that,  do  you  mean  the  entire  band, 
bucks,  lambs  and  ewes? 

A.  I  do;  for  the  reason  that  there  were  a  num- 
ber of  them  were  seriously  hurt  and  they  were 
really  unmerchantable;  you  couldn't  have  sold  them 
to  anybody  because  of  the  bum  condition  of  the 
lambs  and  the  crippled  and  feverish  condition  of 
the  ewes.  I  wouldn't  have  given  over  $20,000  for 
them,  and  would  have  hated  to  take  them  at  that, 
but  we  were  stuck  with  them  [15]  and  had  to  stay 
with  them. 

Q.  At  that  time,  your  loss  was  the  difference  be- 
tween what  you  had  paid  for  the  sheep  and  60 
cents  a  head  freight,  and  $20,000? 
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A.    Yes,  sir. 

Q.  Did  you  do  everything  reasonable  and  proper 
to  diminish  your  loss  as  well  as  you  could  that 
summer '? 

A.  Yes,  we  went  along  and  salvaged  some,  what- 
ever we  could.  We  kept  a  close  record  of  them. 
The  bums  brought  some,  and  the  lambs  that  died 
were  gone,  and  the  ewes  that  died  were  gone;  and 
a  lot  of  the  ewes  that  were  hurt,  after  they  dried 
up,  came  out  of  it.  We  kept  a  good  and  fair  count 
as  I  could,  and  I  just  remember  of  inviting  the 
Great  Northern (Interrupted.) 

Q.  By  the  way,  when  did  you  first  notify  the 
Great  Northern  Railway  Company  of  the  condition 
of  your  sheep,  I  mean  after  this  statement  you  made 
to  the  conductor  on  the  train? 

A.  It  was  just  a  matter  of  days  until  I  could 
get  down  to  the  agent  at  Clancy.  I  believe  that  is 
the  next  place  I  contacted  them,  as  I  remember  it. 

Q.    Were  the  sheep  sheared  soon  after  that? 

A.  Sheared  about  30  days  after  that,  if  I  re- 
member. 

Q.  What,  if  any,  notice  did  you  give  the  Rail- 
way Company  to  inspect  the  sheep  after  shearing? 

A.  I  wired  the  superintendent,  as  I  remember  it, 
that (Interrupted.)  [16] 

Q.  By  the  w^ay,  have  you  got  a  copy  of  that 
wire? 

A.  I  don't  remember  that  I  would,  unless  I  gave 
it  to  you. 

Q.    Did  you  keep  a  copy  of  the  telegram? 
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A.  Yes,  sir,  that  is  a  copy  of  the  telegram  I 
sent  at  the  time. 

Mr.  Maury:  The  telegram  has  no  date;  we  don't 
know  the  date  exactly. 

Mr.  Goiigh:  I  assume  this  was  sometime  after 
June  10th? 

The  Court:  I  think  before  any  discussion  or 
question  with  reference  to  it,  it  had  better  be 
marked  for  identification. 

Mr.  Maury:     Yes. 

Mr.  Gough:    May  I  ask  a  couple  of  questions? 

Mr.  Maury:    Yes. 

Mr.  Gough:  Mr.  Melton,  we  have  what  has  been 
marked  for  identification  Plaintiff's  Exhibit  3,  pur- 
porting to  be  a  Western  Union  telegram  from  your- 
self to  the  office  of  the  superintendent  of  the  Great 
Northern,  First  National  Bank  Building,  at  Great 
Falls.  It  refers  to  two  shipments  of  sheep,  one 
of  May  30th  and  one  of  June  10th,  from  Kevin 
to  Wickes,  advising  you  will  shear  this  band  on 
Friday,  June  24th.  Are  you  acquainted  with  the 
superintendent  of  the  Great  Northern  at  Great 
Falls  ? 

A.     I  have  met  him  occasionally,  yes. 

Mr.  Gough:    Do  you  know  one  Frank  O'Hara? 

A.    I  do.  [17] 

Mr.  Gough:  He  is  not  superintendent,  is  he,  of 
the  Great  Northern? 

A.     I  am  not  sure;  I  don't  think  so. 

Mr.  Gough :  At  the  time  you  sent  your  telegram, 
did  you  make  an  extra  copy  of  the  telegram? 
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A.  Yes,  I  believe  that  is  the  copy  right  there.  It 
looks  like  my  typewriter.    I  think  that  is  a  copy. 

Mr.  Goiigh:  Can  you  identify  that  as  a  copy 
of  the  telegram  you  undated  and  sent  the  original? 

A.  Yes,  I  would,  I  believe  that  is  the  copy  from 
the  looks  of  my  typewriter.  I  am  sorry  there  is  no 
date  on  it. 

Mr.  Gough:  I  assume  it  must  have  been  some- 
time subsequent  to  June  10th? 

A.  Yes,  but  I  recall  I  did  notify  the  railroad  be- 
fore that  for  this  reason (Interrupted.) 

Mr.  Gough:  I  am  only  asking  about  this  par- 
ticular telegram;  I  am  not  examining  you.  Would 
I  be  right  in  saying  it  was  after  June  10th  ? 

A.  Yes,  it  was  after  June  10th,  because  both 
shipments  were  as  stated (Interrupted.) 

Mr.  Gough:  I  object  to  the  introduction  of 
Plaintiff's  Exhibit  3  as  irrelevant  and  immaterial 
in  \dew  of  the  fact  it  happened  after  the  shipment 
of  sheep  here  involved,  and  the  damages  in  this 
action  is  the  market  value  at  the  time  of  the  de- 
livery at  Wickes,  and  not  at  some  subsequent  or 
speculative  [18]  date. 

The  Court:  The  objection  is  overruled  and  the 
exhibit  is  admitted. 

(Plaintiff's  Exhibit  3,  here  received  in  evi- 
dence, is  as  follows:) 
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"Western  Union 
"Office  Superintendent 
"Great  Northern  Railway 
"First  National  Bank  Bldg. 
"Great  Falls,  Mont. 

"Notice  adjusted  amount  freight  on  two  ship- 
ments sheep  May  30  and  June  10th  from  Kevin 
to  Wickes  at  hand  first  shipment  received  in  bad 
order  stop  withholding  freight  due  until  satisfac- 
tory settlement  is  made  advise  claim  department 
will  shear  this  hand  Friday,  June  24th,  send  claim 
agent  to  Wickes  ranch  that  date  when  we  can  show 
him  accurate  data  on  loss  and  condition. 

"GEORGE  M.  MELTON." 

Q.  (By  Mr.  Maury) :  Mr.  Melton,  did  anyone 
representing  the  Great  Northern  inspect  the  sheep 
after? 

A.  Yes,  they  did  send  up  a  veterinary  from 
Great  Falls.  The  reason  I  remember  I  must  have 
notified  them  before  the  10th  is  that  I  remember 
the  veterinary,  claiming  he  had  been  sent  by  the 
Great  Northern  people,  came  to  the  ranch  the  day 
we  unloaded  the  second  shipment,  which  was  Juno 
10th. 

Q.  As  to  the  second  shipment,  they  arrived  in 
good  order? 

A.  Yes.  He  watched  us  unload  the  second  ship- 
ment. 

Q.     They  were  in  good  order? 
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A.  Good  order.  They  were  half  of  these  [19] 
sheep. 

Q.     Was  that  a  shipment  of  ewes  and  lambs? 

The  Court:  That  is  immaterial.  Let's  not  go  into 
another  shipment,  it  is  bad  enough  to  try  to  keep 
track  of  one. 

Q.  Mr.  Melton,  have  you  been  paid  for  your 
loss  on  those  sheep  by  the  Great  Northern  or  any- 
one else?  A.     No,  sir. 

Mr.  Maury:     Cross-examine. 

Cross-Examination 
By  Mr.  Gough: 

Q.  Mr.  Melton,  as  long  as  we  are  on  it  now, 
didn't  you,  either  on  May  31st  or  June  1st,  have 
an  attorney  employed  by  you  advise  the  Great 
Northern  that  the  loss  to  these  sheep (Inter- 
rupted.) 

A.  Not  as  I  remember,  not  as  early  as  May  31st, 
because  that  is  the  day  I  got  in.  I  had  no  attorney 
at  that  time. 

Q.  It  may  have  been  on  Jime  1st,  the  day  fol- 
lowing? A.     No,  sir. 

Q.    You  did  not  ?  A.     No,  sir. 

Q.  Did  you  authorize  Mr.  Schulz,  attorney  at 
Dillon,  on  or  before  June  1st  to  present  a  claim 
to  the  Great  Northern  Railway  Company  by  reason 
of  this  shipment  of  sheep  ? 

A.  Just  as  soon  as  I  got  home.  It  might  have 
l)een  June  1st.   Just  as  soon  as  I  got  home,  I  took 
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it  up  with  him  to  present  a  [20]  claim.   The  reason 
I  said  no  first,  I  thought  it  might  be  as  late  as 
June  2nd  or  3rd.    It  could  have  been  June  1st. 

Q.  So  I  won't  embarrass  you,  sir,  I  have  a  letter 
here  in  my  hand  dated  June  1,  1949,  from  Mr. 
Schulz,  your  attorney,  addressed  to  the  Great 
Northern  Railway  Company.  A.     Yes. 

Q.  For  injured  sheep  arising  out  of  this  par- 
ticular shipment.  Do  you  thiiik  that  is  probably  the 
right  date?  A.     Yes,  approximately. 

Q.  At  that  time,  Mr.  Melton,  what  did  you  con- 
sider to  be  the  damage? 

Mr.  Maury:  I  object  unless  you  show  Mr.  Melton 
the  letter  you  are  speaking  of. 

The  Court:  Better  mark  it  for  identification  if 
we  are  going  to  be  talking  about  the  letter.  What 
is  the  purpose  of  this? 

Mr.  Gough:    I  wasn't  going  any  further  with  it. 

Q.  I  hand  you  what  has  been  marked  for  iden- 
tification as  Defendant's  Exhibit  4,  and  I  will  ask 
you  if  you  will  read  that,  please?  Just  read  it  to 
yourself. 

The  Court :  I  can  read  it  myself  if  it  is  ever  ad- 
mitted in  evidence. 

A.  Yes,  sir,  that  is  it.  At  that  time,  as  I  stated 
before,  we  showed  three  ewes  and  three  lambs  dead, 
about  100  ewes  badly  hurt,  but,  of  course,  as  it 
went  on,  it  developed  that  there  [21]  were  a  number 
of  bums,  and  more  hurt,  because  right  at  that  time 
they  were  hurt  at  that  time,  but  to  determine  ex- 
actly how  many  was  hard  because  they  were  lying 
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there  in  the  field,  and  we  kept  watching  them,  and 

on  my  first  notice,  of  course,  I  estimated  100  ewes. 

Q.  Do  you  know  Mr.  Schulz's  signature,  Mr. 
Melton  ? 

A.  Yes,  I  would  say  that  is  Leonard  Schulz's 
signature.    He  is  present  in  the  court. 

Q.  I  notice  in  here  you  assessed  the  value  of 
your  lambs  and  ewes  at  $28  a  pair? 

A.     That  is  what  I  paid  for  them. 

Q.     Two  bucks  at  $30  a  head?  A.     Yes,  sir. 

Q.  You  state  there  were  three  lambs  and  three 
ewes  dead  and  one  buck  dead? 

A.     They  were  dead  in  the  cars. 

Q.  You  mean  by  that  they  were  dead  at  the  time 
they  arrived  at  Wickes? 

A.  They  were  dead  in  the  cars.  They  might 
have  been  dead  before,  but  they  were  dead  in  the 
cars. 

Q.  You  don't  know  where  it  happened,  of 
course  ?  A.     No. 

Q.  Now,  Mr.  Melton,  going  back  up  to  Kevin 
on  May  30th,  1949,  approximately  what  time  did 
you  arrive  at  Kevin  that  morning? 

A.     About  ten  o'clock.  [22] 

Q.     Where  did  you  stay  the  night  previously? 

A.     Great  Falls,  as  I  remember. 

Q.    You  drove  up  in  the  morning? 

A.    Yes. 

Q.    Who  was  with  you?  A.     Jack  Thomas. 

Q.  Mr.  Thomas  was  acting  as  agent  for  you  or  in 
your  employ? 
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A.  No,  I  was  buying  the  sheep  from  Mr. 
Thomas.  He  had  bought  them  from  Mr.  Potter. 

Q.    He  was  the  middleman?  A.     Yes,  sir. 

Q.  The  two  of  you  arrived  up  there  about  10 
o'clock,  you  say?  A.     Yes,  sir. 

Q.  Were  any  sheep  in  the  yards  there  at  Kevin 
at  that  time? 

A.  I  think  the  bucks  we  were  going  to  ship. 
They  brought  them  in  ahead  of  time.  Our  74  bucks, 
when  I  first  got  there,  were  in  the  yard. 

Q.    The  ewes  and  lambs,  where  were  they? 

A.    Up  the  road  aways  in  two  bands. 

Q.  These  sheep  had  come  from  the  Potter  ranch, 
is  that  right?  A.    Yes. 

Q.  Approximately  how  far  from  Kevin  is  that 
ranch  ? 

A.  It  is  about  six  miles,  but  the  sheep  had 
moved  in  part  of  the  way  during  the  night  down 
to  the  end  of  his  field,  so  they  [23]  were  only 
moved  a  comparatively  short  distance  that  morning. 

Q.  Approximately  how  far  do  you  think  they 
moved?  A.    About  two  miles. 

Q.  That  move  of  two  miles  was  made  during  the 
morning?  A.    Yes,  sir. 

Q.  During  the  night,  were  they  held  in  the  Pot- 
ter field?  A.    Yes,  sir. 

Q.    Were  they  in  sheds  ?  A.     No,  sir. 

Q.  When  had  you  previously  seen  the  sheep 
prior  to  May  30th? 

A.    I  think  about  a  week  before. 
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Q.    That  is  when  you  made  your  deal? 

A.    Yes,  sir. 

Q.  You  didn't  send  them  or  bring  them  to 
Kevin  in  the  interim  period?  A.     No. 

Q.  When  you  got  to  Kevin  that  morning,  was 
it  raining? 

Mr.  Maury:  We  object.  The  only  purpose  of 
that  could  be  to  show  that  the  sheep  were  not  in 
good  condition.  The  bill  of  lading  recites  that  the 
sheep  were  in  apparent  good  order. 

The  Court:     Denied,  overruled. 

Mr.  Maury:  We  except,  and  may  our  same  ob- 
jection go  to  all  this  line  of  testimony? 

The  Court:     Yes.  [24] 

Q.    You  may  answer. 

(Question  read  back  by  reporter.) 

A.     Yes,  it  was  sprinkling  just  a  little  bit. 

Q.     Sort  of  a  drizzle?  A.     Yes. 

Q.  Were  cars  available  for  you  to  load  at  the 
time? 

A.  Not  right  aw^ay,  as  I  remember  it.  The  cars 
might  have  been  in,  but  I  don't  remember  whether 
power  was  there. 

Q.  I  assume  that  Mr.  Potter  and  his  herders 
or  help  were  along.     Were  they  there  present? 

A.    Yes,  they  came  along. 

Q.    You  say  the  ewes  and  lambs  were  held  off? 

A.    Yes. 

Q.     When  did  you  bring  them  in? 

A.     Well,  when  the  power  got  there  and  we  saw 
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the  weather  was  breaking  where  we  could  have  a 
reasonable  chance  to  load  them  in  good  shape,  we 
ordered  them  in,  and  they  moved  down  in  two  bands 
into  the  yards. 

Q.    What  time  was  that? 

A.  I  think  we  got  them  down  there — we  prob- 
ably got  to  Kevin  a  little  earlier,  but  it  was  maybe 
10:30   or   11:00   o'clock. 

Q.     The  power  was  there  at  that  time  ? 

A.     Yes,  I  think  it  was. 

Q.  You  say  you  held  them  off  to  see  if  you  could 
load  them  in  good  shape.  Do  you  mean  if  they  had 
been  wet,  you  wouldn't  [25]  have  loaded  them? 

A.     Too  wet,  yes. 

Q.  What  is  the  result  of  loading  sheep  when  it 
is  too  wet? 

A.  It  isn't  necessarily  fatal,  only  with  ewes  and 
lambs,  you  are  especially  careful  not  to  load  them 
wet. 

Q.  Is  it  true  when  loaded  too  wet  and  under 
those  conditions,  that  this  loss  of  scent  that  hap- 
pened between  the  ewes  and  lambs  may  occur  and 
you  will  have  bum  lambs? 

A.  Not  always,  but  the  risk  is  greater  if  they 
arc  real  wet. 

Q.     How  old  were  the  lambs? 

A.  They  were  born  in  April ;  I  would  say  30  days 
to  six  weeks  old. 

Q.     Approximately  a  month  old,  along  in  there? 

A.     Along  in  there. 

Q.     Were  they  good,  strong,  healthy  sheep? 
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A.  Yes,  this  was  the  leading  band  that  had  been 
lambed  out  first.  They  were  the  best  of  two  bands, 
and  every  lamb,  so  far  as  we  could  see,  had  a 
mother. 

Q.  When  you  started  to  load,  you  said  it  was 
about  10:30?  A.     Yes. 

Q.     The  bucks  were  in  the  yard? 

A.    Yes. 

Q.     You  loaded  the  bucks  first,  did  you? 

A.  Yes,  we  loaded  them  first  to  get  them  out 
of  the  Avay.  We  don't  permit  them  to  mix  in  with 
the  ewes  at  that  time  of  the  [26]  year. 

Q.     Was  that  a  full  deck,  a  full  car,  or  what? 

A.     We  loaded  them  in  one  deck,  74  head. 

Q.     Then,  did  you  load  the  top  deck  of  that  car? 

A.  Later,  when  the  ewes  and  lambs  came  in, 
we  first  counted  them.  We  had  to  make  two  counts 
on  them,  which  took  quite  a  long  time.  We  had 
to  count  the  ewes  first  and  then  the  lambs  in  order 
to  determine  how  much  I  paid  for  them,  because 
I  was  buying  them  by  the  pair,  $28  a  pair,  so  first, 
before  we  did  any  sorting  for  loading,  we  counted 
them  and  run  them  back  and  forth,  which  took  quite 
a  long  time.  In  the  meantime,  the  sun  had  come, 
and  we  had  a  little  break  in  the  weather,  and  they 
were  rapidly  drying  up,  and  then  we  informed  the 
agent,  ^'She  is  all  right,  we  will  load." 

Q.  About  what  time  did  the  break  in  the  weather 
happen  ? 

A.  Well,  along  about  noon.  We  weren't  ready 
to  roll  for  an  hour  or  two  after  we  got  in  there 
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on  account  of  the  counting  and  getting  ready  to 

settle. 

Q.     The  power  was  there  all   this  time,  was  it 

not? 

A.     As  I  remember  it,  I  believe  it  w^as. 

Q.  By  power,  you  mean  the  engine  that  hooked 
on  the  stock  cars? 

A.     Yes.    I  think  I  saw  the  engine  there. 

Q.  What  had  your  original  plan  been  on  ship- 
ping the  sheep?  Did  you  intend  to  load  them  im- 
mediately on  their  arrival  at  [27]  Kevin  ? 

A.  If  they  were  in  condition  to  load,  yes,  we 
would  have  loaded  them.  We  w^re  somewhat  late 
because  we  wanted  to  be  sure  we  wasn't  going  to 
get  another  shower.  At  that  time  there  was  a  big 
cloud  coming  up,  and  I  said  to  Mr.  Potter,  "If  that 
cloud  rains  here,  we  will  put  them  off  until  tomor- 
row." We  were  in  no  particular  pressure  to  load 
them,  except  the  poAver  was  there,  and  this  cloud 
went  off  east.  Potter  says,  "The  cloud  won't  hit 
here."  "It  looks  to  me  like  it  will,"  I  said,  but  that 
cloud  went  off,  and  I  said,  "All  right,  we  were  in 
the  clear."  In  moving  as  we  worked  them,  and 
the  wind  was  real  brisk,  the  animal  heat  of  these 
ewes  and  the  wind,  they  will  dry  real  rapidly.  These 
ewes  were  in  good  shape  by  the  time  we  got  them 
ready  to  deck  out. 

Q.  As  I  understand,  you  loaded  the  bucks  about 
10:30,  and  didn't  load  any  ewes  and  lambs  until 
noon  time,  is  that  correct?  A.     That's  right. 

Q.    When  you  started  loading,  did  you  load  the 
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ewes  and  lambs  all  at  once?     I  mean,  just  con- 
tinue loading? 

A.  I  think  we  did.  We  might  have  stopped  for 
a  minute  for  a  cup  of  coffee  between  the  two  bands. 
We  kept  them  in  small  bands,  412  in  one  band.  We 
loaded  them  into  separate  cars  and  kept  them  sepa- 
rate. That  is  why  w^e  consigned  them  separately, 
so  in  case  they  had  to  be  fed  in  transit,  the  stock- 
yard people  will  keep  them  separate.  That  gives 
those  lambs  a  chance  to  [28]  find  their  mothers 
easier  than  if  we  had  thrown  them  together. 

Q.  You  didn't  put  all  the  ewes  and  lambs  to- 
gether at  any  time? 

A.  They  might  have  been  in  the  stockyards,  but 
in  different  pens,  so  we  could  identify  the  two 
bunches. 

Q.  Mr.  Melton,  your  friend,  Mr.  Thomas,  was 
there  with  you?  A.     Yes. 

Q.     Does  he  live  in  Montana? 

A.     No,  he  lives  in  Idaho. 

Q.  Do  you  know  whether  or  not  he  was  plan- 
ning on  returning  to  his  home  that  day? 

A.     I  suppose  he  was. 

Q.     Like  all  sheep  buyers,  he  was  moving  fast? 

A.    Yes,  he  moves  fast. 

Mr.  Maury:    He  is  here  in  Court. 

Q.  What  type  sheep  were  they,  Mr.  Melton, 
were  they  Columbias  or  Crosses,  or  what? 

A.     The}^  w^ere  Columbia  Cross  ewes. 

Q.     What  kind  of  bucks  had  they  been  bred  to? 

A.     White  face  bucks. 
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Q.     Cross  bred?  A.    Yes. 

Q.  I  think  you  stated  you  finished  your  loading 
about  two  o'clock  in  the  afternoon? 

A.    As  I  remember  it,  yes.  [29] 

Q.  And,  I  assume  after  the  sheep  were  loaded 
and  billed,  you  left  Kevin?  A.     Yes. 

Q.  After  12  o'clock  noon,  when  you  say  the 
weather  cleared,  and  before  2  o'clock  when  you  say 
you  completed  loading,  had  there  been  any  more 
rain  ?  A.     I^o. 

Q.     Was  the  sun  shining? 

A.    It  came  out  intermittently,  as  I  remember  it. 

Q.    Where  did  you  go  after  you  left  Kevin? 

A.  I  pulled  into  Great  Falls  and  stayed  there 
that  night  so  I  could  strike  out  and  be  at  Wickes 
ahead  of  the  sheep  the  next  morning. 

Q.  So,  you  drove  from  Kevin  to  Shelby,  Shelby 
to  Conrad,  Conrad  to  Great  Falls,  is  that  right? 

A.    Yes,  sir. 

Q.  Did  you  pass  through  any  rain  during  that 
journey?  A.    What  time? 

Q.  Whenever  you  made  it  after  you  loaded  the 
sheep  ? 

Mr.  Maury:  AVe  object.  That  is  not  proper 
cross-examination,  and  it  is  not  relevant  what  hap- 
pened after  the  carrier  gets  the  cargo. 

Mr.  Gough :  It  is  certainly  relevant,  your  Honor. 
We  are  not  responsible,  one  of  the  few  things  for 
which  we  are  not  responsible  is  the  rain  which 
comes  from  the  heavens.    We  [30]  cannot  control  it. 
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Mr.  Maury:  Yes,  you  are,  under  the  statutes  of 
Montana,  you  are. 

The  Court:  The  line  of  the  train  is  the  same 
as  the  highway,  is  it? 

Mr.  Gough:     Yes,  sir. 

The  Court:     Proceed,  the  objection  is  overruled. 

Mr.  Maury:     We  except. 

A.  As  I  remember  it,  along  toward  evening  in 
Great  Falls,  it  got  threatening  and  started  to  rain 
again. 

Q.  That  would  be  the  evening  of  May  30th, 
1949?  A.     Yes. 

Q.  By  the  way,  that  was  Memorial  Day,  was  it 
not  ?  A.     Yes. 

Q.    You  didn't  see  the  sheep  during  the  journey? 

A.     No,  sir. 

Q.  Now,  at  Wickes  the  next  morning,  approxi- 
mately what  time  was  it  when  you  arrived? 

A.  About  10 :30.  I  was  there  at  9 :30.  We  waited 
\mtil  we  could  see  the  engine  pull  up.  We  could 
see  it  from  our  house  there. 

Q.     It  was  about  10 :30  when  the  train  pulled  up  ? 

A.     Yes. 

Q.  Where,  in  the  train,  were  your  eight  cars 
of  sheep? 

A.     They  w^re  pretty  close  to  the  head  end.  [31] 

(10-minute  recess.) 

Q.  Mr.  Melton,  we  were  talking  about  the  sheep 
at  Kevin.  As  I  understand  it,  the  train  had  ar- 
rived about  10:30.     You  saw  the  train  pulling  up 
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that  grade.    Did  they  pull  by  as  they  came  up  the 

main  line? 

A.    Just  a  minute,  I  think  you  said  Kevin. 

Q.    I  mean  Wickes,  I  am  sorry. 

A.     At  Wickes,  you  mean  ? 

Q.     At  Wickes,  I  was  in  error. 

A.  Yes,  as  I  remember  it.  We  can  see  the  train 
quite  a  distance.  We  went  down  and  stood  in  the 
stockyards  as  the  train  pulled  up. 

Q.     On  the  main  line? 

A.     On  the  main  line. 

Q.  At  that  time,  as  I  understand  it,  you  noticed 
the  sheep  were  piled  up  in  the  north  ends  of  the 
cars  ?  A.    Yes. 

Q.  Now,  by  the  north  end,  you  mean  the  end 
towards  Great  Falls?  A.    Yes. 

Q.  And  the  power  would  be  the  south  end,  the 
direction  in  which  the  train  was  going? 

A.    That's  right,  yes,  sir. 

Q.  What  happened  after  the  train  pulled  up 
there  ? 

A.  Well,  I  asked  the  conductor  to  put  them  over 
to  the  stockyard  at  once  so  I  could  unload  them 
because  they  were  in  bad  [32]  shape.  You  could 
see  smoke  and  steam  and  hear  them  blatting.  I 
said,  '^Come  over  here,  will  you.  Conductor,  I  want 
to  show  you  these  sheep?  They  are  in  bad  condi- 
tion."   He  was  walking  away. 

Q.    Where  did  this  conversation  take  place? 

A.  Right  on  the  right-of-way,  standing  right  by 
the  train  on  the  main  line.    I  don't  know  the  con- 
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ductor's  name.     I  asked  if  he  was  the  conductor, 

and  he  said,  "Yes." 

Q.     Yes,  go  ahead. 

A.  He  said,  ' '  I  am  sorry,  I  have  got  orders  to  go 
on  with  the  rest  of  this  freight,  and  I  have  to  put 
them  on  the  side  track."  I  said,  ''Will  you  put 
them  where  I  can  jump  them  out  on  the  dike  or 
something  ?  We  can  work  them  until  the  other  train 
gets  here."  He  didn't  answer  me,  but  he  had  them 
push  the  cars  in  on  the  side  track  and  unhitched 
and  left  them. 

Q.  You  mean  the  track  that  serves  the  stock- 
yards % 

A.  Yes,  I  mean  the  track  that  serves  the  stock- 
yards.   It  is  the  only  side  track  at  Wickes. 

Q.  Did  you  ask  him  to  spot  any  particular  one 
car? 

A.  I  asked  him  to  spot  them  all  if  he  could,  one 
right  after  another.  I  think,  as  I  remember,  one 
did  stop  by  the  unloading  chute  so  we  could  get  at 
them. 

Q.  Was  that  a  car  you  picked  out  or  just  hap- 
pened to   hit   there? 

A.  No,  it  just  happened.  He  pushed  the  string 
by,  and  one  [33]  happened  to  be  right  by  the  plat- 
form. I  remember  it  was  not  well  spotted,  but  we 
could  work  on  it  a  little  bit. 

Q.  At  that  time,  Mr.  Melton,  these  sheep  were 
piled  up  in  the  ends  of  the  car?  A.     Yes,  sir. 

Q.    Was  that  in  all  eight  cars  ?  A.     Yes,  sir. 

Q.    It  was  uniform? 
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A.    Every  car  was  in  bad  shape. 

Q.  By  piled  up,  would  you  explain  what  you 
mean  in  a  sheepman's  terminology? 

A.  They  had  been  bumped  down  into  the  ends 
of  the  car  and  rolled  on  top  of  each  other  and 
piled  into  each  other  in  a  bad  mess  where  they 
can't  get  up. 

Q.  AVhen  sheep  pile  up,  they  actually  pile  up 
on  top  of  each  other,  do  they  not?  I  mean,  there 
may  be  two  or  three  sheep  deep  in  the  pile,  is  that 

right? 

A.  They  can't  get  up  high  because  the  deck  is 
over  their  heads,  but  they  will  roll  into  the  end 
where  they  slip  and  get  trapped  in  there. 

Q.  That  was  the  condition  in  which  the  cars 
arrived  at  Wickes?  A.     Yes,  sir. 

Q.  The  power,  you  say,  had  left  the  train  and 
went  on.    What  did  you  do?  [34] 

A.  My  son  and  I  looked  over  the  situation,  and 
we  unloaded — we  got  one  of  the  unloading  boards 
from  the  stockyards  and  put  it  down  on  the  dike 
which  runs  along  side,  and  we  unloaded  the  deck- 
load  of  bvicks,  let  them  oft*.  They  were  in  the  lower 
deck,  as  I  remember  it,  and  anyway,  we  got  them 
off  out  of  the  car. 

Q.  And  I  assume  you  took  them  all  away  so  they 
wouldn't  mix  with  the  ewes? 

A.  Sent  them  on  up  to  the  ranch  and  got  them 
out  of  the  road. 

Q.  That  was  in  one  car.  What  did  you  do  to 
the  other  seven  cars? 
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A.  We  had  to  leave  them  there.  I  think  we 
worked  on  one  other  car  that  was  in  the  stockyards. 

Q.  That  car  near  by  the  chute  that  you  were 
working  on,  how  long  did  it  take  you  to  unload  it? 

A.  Quite  a  little  while  because  it  wasn't  ex- 
actly spotted  where  the  boards  would  adjust,  but 
we  worked  at  it,  and  I  think  w^e  got  one  deck  of 
that  unloaded. 

Q.     Before  the  power  arrived'?  A.     Yes. 

Q.  Did  you  have  to  go  into  the  car  and  un- 
scramble these  sheep? 

A.  Yes,  my  son  went  in  every  car,  crawled  in  to 
get  the  ewes  out.  After  the  ones  that  weren't  down 
got  out,  the  others  had  to  be  helped  out,  dragged 
and  pulled  out. 

Q.     Was  that  because  they  had  become  stiff? 

A.  They  had  been  tromped  and  were  sick  and 
they  just  wouldn't  [35]  get  up,  just  laid  there  and 
gave  up. 

Q.     They  were  lying  down?  A.    Yes. 

Q.  Now,  were  there  any  objective  symptoms, 
obvious  signs  of  cuts  on  the  animals,  open  cuts  or 
])ruises  ? 

A.  Only  this,  that  the  wool  was  tromped  off  a  lot 
of  them,  and  the  skin  was  bruised  where  the  hooves 
had  tromped  the  wool  off. 

Q.     Were  the  sheep  wet  when  you  unloaded  them? 

A.  Yes,  sir,  wet  and  covered  with  a  black,  oily 
muck. 

Q.  There  was  no  question  about  them  being 
thoroughly  soaked  when  you  unloaded  them? 
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A.  No,  sir;  soaked  and  plastered  with  mud. 
Wliere  they  got  the  moisture,  I  don't  know. 

Q.  What  time  did  the  power  arrive  to  unload 
the  sheep? 

A.  x4s  I  remember,  it  was  about  an  hour  after 
the    other   train   pulled   out. 

Q.     Approximately  11:30,  then? 

A.     I  would — yes,  well,  11 :30,  about  an  hour. 

Q.  After  the  power  was  connected  up  to  your 
sheep  cars,  you  commenced  to  unload? 

A.    Yes. 

Q.    How  long  did  it  take  you  to  unload? 

A.  Well,  we  went  along  as  rapidly  as  we  could, 
because  the  sheep  were  in  bad  shape,  and  we  know 
our  business  very  well;  it  [36]  doesn't  take  long, 
except  Bobby,  my  son,  crawled  in  every  one  of 
those  cars  up  to  the  ewes  unable  to  walk.  He  went 
in  and  steered  them  out,  stood  them  up,  and  if  they 
couldn't  walk  at  all,  he  dragged  them  out  and  we 
pushed  them  down  the  unloading  chute. 

Q.  Did  it  take  two  hours,  three  hours,  how  long 
did  it  take? 

A.  No,  it  wouldn't  take  as  long  to  unload  as  to 
load  because  the  minute  you  open  the  door,  the  ones 
able  to  walk  go  out.  I  don't  think  we  were  over 
10  or  15  minutes  on  each  car.  It  doesn't  take  too 
long  to  unload. 

Q.    You  think  about  15  minutes? 

A.     I  think  so. 

Q.    As  I  understand,  you  had  already  unloaded 
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the  deck  of  l)ucks  and  one  deck  from  another  car, 

is  that  right?  A.     Yes,  sir. 

Q.  So  you  had  six  full  cars  and  two  extra  top 
decks  to  unload,  is  that  right? 

A.     That's  right. 

Q.  You  think  about  15  minutes  a  car  to  finish  it 
up?  A.     As  I  remember,  yes. 

Q.  During  the  time  the  train  was  at  the  siding 
at  the  stockj^ard  before  the  power  came  to  unload 
it,  did  you  get  in  the  cars,  or  anyone  else  working 
for  you? 

A.  We  didn't  get  in.  We  took  some  sticks  and 
tried  to  push  some  ewes  away  from  the  piles,  push 
them  down  to  the  south  [37]  end  of  the  cars.  We 
worked  on  them  some. 

Q.  Is  it  true  sheep  are  prone  to  pile  up  and 
suffocate?     That  has  happened? 

A.     Oh,  yes,  sheep  is  a  very  peculiar  animal. 

Q.  I  don't  mean  just  in  freight  cars,  it  happens 
elsewhere  ? 

A.  Yes,  it  has  happened,  but  not  if  they  are 
properly   handled. 

Q.     Anything  can  happen  to  sheep,  can't  it? 

A.     Yes,  I  guess. 

Q.  You  have  had  it  happen  in  j^our  experience. 
After  that  unloading  had  been  completed,  Mr.  Mel- 
ton. I  miderstand  you  had  a  hospital  band  left 
around  the  house? 

A.  No,  I  don't  rememl)er  we  had  any  hospital 
band.  We  ,iust  let  the  ewes  and  lambs  lay  right 
in  the  fields  because  they  were  on  good  feed  and 
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close  to  water,  close  to  the  stockyards.    We  had  no 
hospit.nl  band  then,  we  just  let  them  lay  out  and 
rest  and  see  if  they  could  make  it. 

Q.    How  many  days  did  they  stay  there? 

A.     I  think  four  or  five  days. 

Q.  Then,  I  assume  you  took  them  on  to  the 
range  ? 

A.  We  moved  them  on,  getting  ready  for  the 
next  half  of  the  sheep  that  were  coming  in  the 
next  shipment. 

Q.  Is  it  true,  Mr.  Melton,  that  from  a  band  of 
this  size,  over  a  thousand  head  of  ewes  and  900 
odd  head  of  lambs,  would  you  expect  to  have  some 
bum  lambs'? 

A.  Not  many  if  they  are  proi^erly  loaded,  and  we 
were  careful  [38]  to  load  them.  We  only  loaded 
around  70  to  give  the  ewes  plenty  of  room,  and  we 
were  careful  to  count  in  that  number  of  lambs,  or 
usually  less.  We  didn't  have  100  per  cent.  We  find 
if  you  load  carefully,  with  two  counters,  one  count- 
ing the  lambs  and  done  counting  the  ewes,  and  if 
too  manj^  lambs  run  down,  drive  the  lambs  back. 
We  never  try  to  get  a  lamb  with  its  mother.  That 
is  physically  impossible,  but  the  mother  will  smell 
it,  if  they  are  unloaded  every  24  or  36  hours,  as 
they  are  supposed  to;  and  they  ship  bands  all  over 
the  United  States,  all  over  the  West. 

Q.  You  could  not  mother  up  the  sheep  even  be- 
fore you  ship  them? 

A.  Only  what  we  call  mother  up,  yes.  We 
stopped  out  and  gave  them  a  chance  to  settle,  out 
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while  we  were  waiting  to  see  if  the  weather  was 

going  to  clear.  They  all  find  their  mothers. 

Q.     After  they  go  into  the  pen*? 

A.  We  don't  bother  from  then  on  except  to  get 
them  in  the  cars  in  proper  numbers. 

Mr.  Gough:     That  is  all,  sir. 

Redirect  Examination 
By   Mr.   Maury: 

Q.  Mr.  Melton,  ordinarily,  would  it  be  such  a 
high  percentage  of  lambs  bummed  as  there  were  in 
this  flock?  [39] 

A.     By  no  means,  no  sir. 

Q.  Mr.  Gough  asked  you  if  you  had  experienced 
some  loss  by  bumming  of  lambs.  About  what  per- 
centage of  loss  is  that  in  an  ordinary  flock? 

A.  Very  small  if  they  are  properly  handled.  On 
the  next  band,  the  other  half  of  the  ewes  shipped 
10  days  later,  there  was  just  one  lamb  broke  its 
leg. 

Mr.  Gough:  To  which  I  object  and  move  to 
strike  the  answer.  We  are  not  interested  in  the 
subsequent  shipment. 

The  Court :     Sustained.    It  may  be  stricken. 

Mr.  Maury :  It  was  gone  into  by  the  counsel  for 
the  defendant. 

The  Court:     Not  that  specifically. 

Mr.  Maury:     No. 

The  Court:  You  can  go  into  it  with  reference 
to  his  expert  knowledge  as  to  what  the  percentage 
is,  surely.     Proceed. 

Q.     Now,  during  the  summer  and  early  fall,  as 
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long  as  you  kept  that  flock,  did  you  observe  more 
and  more  lambs  that  were  orphaned,  or  bummed, 
or  weaned  too  early'? 

Mr.  Gough:  I  would  like  to  put  an  objection  to 
this  line  of  testimony  as  being  too  remote  and 
speculative  as  to  damage  sustained  at  Wickes  at 
the  time  of  the  delivery  of  the  sheep. 

Mr.  Maury :  We  can  follow  it  up  and  show  there 
was  no  other  cause  than  that.  [40] 

The  Court :    Very  well,  proceed. 

Mr.  Gough:  May  I  have  an  objection  to  this 
entire  line  of  testimony? 

The  Court:  Yes.  Connect  it  up,  though,  Mr. 
Maury. 

(Question  read  back  by  Reporter.) 

A.    We  did. 

Q.    Did  you  keep  a  list  of  them? 

A.    Yes. 

Q.     Have  you  got  that  list? 

A.  I  have  a  copy  of  the  list  I  have  from  my 
books,  and  I  have  my  books  there,  yes.  What  was 
it  you  wanted  to  know? 

Q.  Did  you  keep  a  list  of  those  that  you  ob- 
served while  they  were  in  your  possession  that  were 
bums?  A.    Yes,  sir. 

Q.    How  many? 

A.  Well,  at  the  beginning,  as  I  said,  there  were 
about  300  of  the  ewes  that  were  rolled  and  tromped, 
and  300  or  more  of  the  lambs  were  rolled  in  the 
muck,  but  of  those,  78  ewes  died (Interrupted.) 

Mr.  Gough:    I  didn't  hear  that. 
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A.  78  ewes  died,  and  149  of  the  lambs  died,  and 
170  of  the  sick,  feverish  and  emaciated  ewes  went 
along  and  finally  came  out  of  it  after  a  fashion,  but 
they  didn't  ever  claim  their  babies  again. 

Q.     How  many  was  that  last?  [41] 

A.  170;  and  there  were  154  lambs  that  were 
bummed  that  lived  and  were  sold  for  culls. 

Q.     You  bought  those  lambs  with  the  ewes? 

A.     Yes,  sir. 

Q.  And  a  price  was  made  when  you  bought  on 
the  ewes  and  lambs? 

A.    Yes,  sir,  what  we  call  a  pair. 

Q.  But  if  the  lambs  had  arrived  and  their  moth- 
ers had  owned  them  and  the  mothers  had  been  able 
to  nurse  the  lambs,  would  those  lambs  also  have  a 
separate  value  from  the  mother? 

A.  At  the  time  they  arrived  in  Wickes,  you 
mean? 

Q.  Yes,  if  they  had  arrived  in  good  order  and 
things  had  not  gone  wrong? 

A.  Yes,  I  could  tell  what  I  believe  they  were 
worth  in  all  fairness. 

Q.     How  much? 

A.  I  think  at  least  $12  for  this (Inter- 
rupted.) 

Q.     $12  a  head? 

A.  $12  a  head,  because  those  lambs,  if  they  had 
been  lambed  out,  identified  with  their  mothers  when 
they  hit  Wickes,  there  is  nothing  more  to  do  then, 
except  turn  them  in  with  the  herder  on  the  summer 
range,  then,  in  two  and  a  half  or  three  months,  they 
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are  cashed  in  and  sold  for  lambs.    They  go  to  feed 

lots  and  packers. 

Q.  Mr.  Melton,  have  you  had  experience  with 
sheep  and  nursing  [42]  lambs  getting  wet? 

A.  They  get  Avet  in  the  rain  whenever  they  are 
out  in  the  rain. 

Q.     It  is  a  common  thing,  isn't  it? 

A.     They  are  never  under  cover,  you  know. 

Q.  Yes.  If  they  get  wet  with  ordinary  rain 
water,  does  that  interfere  with  a  mother  identify- 
ing the  lamb? 

A.  Oh,  no,  if  it  did,  any  rain  storm  would  bum 
all   your  lambs. 

Q.  Can  you  assign  any  cause,  as  a  sheepman, 
and  we  might  say,  an  expert  in  that  line,  of  these 
lambs  getting  bummed  outside  of  the  water? 

A.    Yes. 

Q.     What  cause  do  you  assign? 

A.  In  my  opinion,  it  was  a  combination  of  the 
fact  that  their  mothers  were  sick  and  hurt,  and  con- 
sequentl}^  disinterested  in  claiming  their  lambs,  sick 
and  feverish,  and  the  fact  these  lambs  were  rolled 
in  a  black  kind  of  muck,  oily  stuif,  a  combination 
of  manure  and  some  kind  of  sand  they  used,  which 
plastered  them  from  head  to  foot,  a  combination 
of  those  things  just  fixed  them  up  so  the  ewes  never 
claimed  their  lambs,  so  all  siunmer  long,  these  little 
fellows  dragged  along  and  gradually  died  off,  and 
that  is  the  record  I  kept  of  the  dead  ones,  and 
when  we  finally  sold,  some  of  the  lambs  were  de- 
clared bums   and  cut  back  by   the   buyer. 
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Q.  What  would  have  been — well,  can  yon  assign, 
or  was  there  [43]  any  other  cause  there  than  what 
you  have  told  the  Court  why  those  lamlDs  were 
])umined  ? 

A.  These  ewes  must  have  been  bumped  into  the 
north  end  of  those  cars.  I  don't  see  how  they  could 
have  got  down  so  bad  unless  there  had  been  rough 
handling  of  the  cars,  but  that  is  just  speculation 
on  my  part.  I  know  they  were  in  bad  shape.  I 
have  shipped  hundreds  of  cars,  and  I  know  when 
they  are  in  bad  shape.  It  is  easy  to  tell;  you  don't 
liave  to  be  smart  to  tell  that. 

Q.  Can  you  tell  the  Court  about  how  long  the 
grade  is  steadily  up  before  it  gets  to  Wickes  on 
the  Great  Northern? 

Mr.  Gough:  I  didn't  hear  the  question;  I  am 
sorry. 

(Question  read  ])ack  by  reporter.) 

Mr.  Gough:  I  object  to  that.  Mr.  Melton  is 
not  shown  to  be  competent  to  answer.  If  you  want 
to  know  the  exact  amount  of  railroad  grade,  Mr. 
Maury,  we  will  tell  you. 

Mr.  Maury:     What  is  it? 

Mr.  Gough:     2.2. 

Mr.  Maury:    What  distance? 

Mr.  Gough:  Just  a  minute,  I'll  find  out,  I  don't 
know. 

Mr.  Maury:  I  have  ridden  that  train  thousands 
of  times,  I  guess. 

Mr.  Gough:     Alhambra  to  Wickes. 
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Mr.  Maury:    What  distance? 

Mr.  Goug'h:  It  is  something  in  excess  of  12 
miles.  [44] 

The  Court :    What  is  the  materiality  of  this  now. 

Mr.  Gough:    I  beg  your  pardon? 

The  Court:    What  is  the  materiality  of  this? 

Mr.  Maury:  Coupled  with  the  testimony  that 
the  sheep  were  all  in  the  north  end  of  the  cars. 

The  Court:    What  does  it  prove? 

Mr.   Maury:     That  they   were   jerked. 

The   Court:     That   they   were   jerked? 

Mr.  Maury:     Yes. 

The  Court:    I  don't  see  it,  but  proceed. 

Mr.  Maury:     The  burden  is  not  on  us  to  show  it. 

The  Court:  No,  you  don't  have  the  burden,  and 
it  doesn't  prove  it. 

Mr.  Maury:  We  have  no  burden  at  all  in  this 
case. 

The  Court:  You  don't  have  any  burden  to  prove 
the  train  was  jerked  in  any  event. 

Mr.  Maury :  All  we  now  have  to  show  is  that  the 
sheep  were  injured. 

The  Court:  Proceed.  Xo  use  arguing  the  law 
at  this  point. 

Q.  Was  the  loss  as  to  the  lamias  bummed,  which 
you  have  told  the  Court,  a  normal  loss? 

A.     No,  it  was  an  abnormal  loss. 

Q.     An  abnormal  loss?  A.     Yes. 

Q.  x\])out  what  would  have  been  a  normal  loss 
on  that  flock?  [45] 

Mr.  Gough:    Your  Honor,  I  renew  my  objection 
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to  this  line  of  testimony  on  the  damages  sustained, 
as  being  entirely  too  remote  and  speculative.  You 
have  to  tie  this  down  some  way  to  a  date  near,  at 
least,  to  the  date  of  the  delivery  of  the  sheep  at 
Wickes,  not  for  the  rest  of  the  simimer.  What 
might  have  been  normal  or  abnormal  three  months 
later  is  not  material  to  this  lawsuit. 

The  Court:  Mr.  Maury,  you  said  at  one  point, 
you  were  going  to  connect  up  the  condition  of  the 
sheep  at  a  later  time  to  prove  there  was  no  other 
cause. 

Mr.  Maury:     Yes. 

The  Court:    What  testimony  or  evidence  was  it? 

Q.  (By  Mr.  Maury)  :  Was  there  any  other 
cause  for  this  loss  in  bummed  lambs  or  dead  sheep 
or  wounded  sheep  than  the  condition  that  you  found 
them  in  at  Wickes  when  you  unloaded  them? 

A.     No,  sir. 

Mr.  Gough:     To  which  I  object. 

The  Court:     The  answer  may  be  stricken. 

Mr.  Gough:  To  which  I  object  on  the  ground 
it  has  not  yet  been  shown  Mr.  Melton  is  compe- 
tent to  testify  as  to  that.  If  Mr.  Melton  can  tie 
that  up  so  he  can  prove  he  was  there  present  and 
knows  every  minute  of  it,  I  think  the  question 
would  be  competent. 

The  Court:  I  don't  think  he  is  going  to  have  to 
show  every  [46]  minute,  but  you  will  have  to  lay 
a  better  foundation  than  you  have  laid  so  far;  you 
have  to  lay  the  proper  foundation,  Mr.  Maurv. 


82  Great  Northern  Ry.  Co. 

(Testimony  of  George  M.  Melton.) 
Q.     Mr.  Melton,  have  you  personally  handled  such 

sheep  ? 

The  Court:    Not  such  sheep,  these  sheep. 

Mr.  Maury:     These  sheep"? 

The  Court:    Yes. 

Mr.  Maury:  I  thought  Mr.  Gough  and  your 
Honor  doul^ted  the  qualifications  of  the  witness  as 
an  expert. 

The  Court:  Not  the  qualifications  of  the  wit- 
ness. You  are  asking  the  witness  to  testify  no 
lambs  were  bummed  for  no  other  reason  than  what 
the  railroad  did  to  them.  You  haven't  laid  a  found- 
ation for  that.  Was  he  with  the  sheep?  Does  he 
know  everything  that  might  have  happened  to  them  ? 

Q.  How  much  were  you  with  the  sheep  after  they 
were  unloaded  there! 

A.  Well,  my  son  was  with  them  more  than  I,  but 
I  was  there  quite  often  during  the  summer,  and, 
of  course,  during  the  shearing  period,  and  during 
the  summer  months,  and  during  the  loading  of  the 
lambs,  and  the  counting,  and  that,  I  took  charge 
of  all  of  that. 

Q.  How  steadily  about  were  you  personally  there 
with  the  lambs  and  the  sheep? 

A.  Well,  enough  to  see — every  few  days  when 
I  went  to  the  ranch  to  see  how  they  were  getting 
along.  [47] 

Q.  Did  you  examine  them  each  time  that  you 
went? 

A.  Yes,  we  looked  over  the  band  very  carefully 
there. 
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Q.     And  to  note  how  they  were  getting  on? 

A.     Yes. 

Q.  And  was  there,  so  far  as  you  could  observe, 
any  other  cause  for  this  loss  in  wounded  sheep, 
bummed  sheep,  bummed  lambs  and  dead  sheep  than 
tlie  condition  they  were  in  when  they  were  unloaded 
at  Wickes? 

Mr.  Gough:     I  renew  my  objection. 

The  Court:  The  witness  has  testified  he  was 
there  and  inspected  the  sheep  frequently,  that  he 
knew  the  conditions  under  which  they  were  main- 
tained, and  I  think  a  sufficient  foundation  has  been 
laid.    You  may  answer  the  question. 

A.     Repeat  the  question. 

(Question  read  back  by  reporter.) 

A.  Well,  we  have  a  natural  percentage  of  loss 
which  would  only  be  fair  to  take  off.  We  don't 
figure  every  one  because  we  have  a  natural  per- 
centage of  loss  on  ewes  and  lambs  during  the  sum- 
mer. 

Q.     About  what  is  that  normal  percentage? 

A.  Well,  it  is  very  small,  and  when  we  was  fig- 
uring on  our  losses  on  this  band,  we  were  careful 
to  figure  what  we  thought  was  a  normal  loss  and 
su])tract  that.  In  other  words,  79  ewes  died,  so  we 
figured  20  ewes  would  be  a  normal  loss,  so  we  put 
in  a  claim  trying  to  be  fair  with  you  people  for 
59,  and  we  [48]  did  the  same  as  to  the  lambs. 

Q.     As  to  the  lambs? 

A.    Yes.    We  had  189  lambs,  something  like  that. 
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We  took  off  40  lambs  because  it  isn't  our  policy  to 
try  to  stick  the  railroad  or  anybody  for  those  things 
that  would  naturally  happen  to  the  band  after  it 
has  been  gotten  home. 

Q.  Discounting  that  percentage,  was  there  any 
other  cause  of  the  additional  loss? 

A.     No  other  cause  whatever. 

Q.  Except  the  condition  they  were  in  when  they 
arrived  at  Wickes?  A.    Yes,  sir. 

Recross-Examination 
By  Mr.  Gough: 

Q.  You  referred,  Mr.  Melton,  to  your  record 
book,  and  I  assume  it  is  your  book  of  account  on 
the  Wickes  ranch  operation? 

A.  This  is  just  a  little  country  list  I  have  here 
which  we  keep  for  ourselves. 

Q.  I  assume  you  accounted  for  your  bands  sepa- 
rately ? 

A.    Yes,  we  did,  we  kept  them  separate. 

Q.  When  was  this  record  made  that  you  finally 
gave  to  the  Court  as  to  300  ewes  being  injured  and 
300  lambs,  out  of  which  78  ewes  died  and  149  lambs 
died?  [49] 

A.  Well,  the  record  shows  the  sheep  I  had,  what 
I  paid,  the  sheep  I  had  at  shearing  time,  and  the 
sheep  I  had  at  delivery  time,  so  from  that  I  de- 
ducted the  normal  losses.  I  know  of  my  own  per- 
sonal knowledge  what  the  conditions  were  at  the 
time. 
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Q.  I  assume,  Mr.  Melton,  the  record  was  made 
after  you  sold  the  lambs  in  the  fall? 

A.  No,  I  made  the  first  record  when  I  bought 
from  Mr.  Thomas.  I  showed  1016  lambs,  so  many 
lambs,  so  many  bucks,  cost  $28,126.  Then,  as  it 
went  along,  I  brought  up  the  record. 

Q.  I  think  I  didn't  make  my  question  clear.  You 
determined  your  loss  after  you  delivered  your  lambs 
in  the  fall,  is  that  correct? 

A.  No.  We  knew  there  was  a  loss,  but  in  trying 
to  salvage  w^hat  we  could — the  loss  was  established 
right  there,  but  if  we  could  salvage  any — we  would 
have  been  glad  to  give  the  sheep  back  to  you  or  any- 
body, we  were  stuck. 

Q.     Not  to  me. 

A.  We  were  stuck  with  them.  We  had  to  try 
to  salvage  any  bum  lambs.  If  we  did,  we  were  will- 
ing to  put  them  down  as  a  credit  against  the  loss 
made  at  the  time. 

Q.  You  had  an  original  record  of  the  bunch,  so 
many  ewes,  so  many  lambs,  so  many  bucks'? 

A.    Yes. 

Q.  You  had  another  check  on  them  at  shearing 
time?  A.    Yes.  [50] 

Q.  They  were  in  the  hands  of  the  herder  for 
the  summer  grazing?  A.     Yes. 

Q.  Did  you  have  the  men  make  a  count  any  time 
after  shearing  time? 

A.  No,  I  don't  think  we  counted  them  again 
until  along  toward  fall. 

Q.     About  the  time  you  were  going  to  market? 
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A.  The  herder  had  all  the  bills  and  markings. 
When  we  have  all  the  bills  and  markings,  they  are 
sure  they  have  got  their  bunch,  except  what  nat- 
urally die. 

Q.  The  determination  of  your  final  loss  in  this 
matter  was  not  made  until  you  brought  the  sheep 
in  and  either  counted  them  or  delivered  them  to 
some  buyer  in  the  fall,  is  that  correct? 

A.  It  is  partially  correct  in  this:  That  the 
loss  was  made  when  they  were  unloaded,  and  if  I 
were  able  to  get  anything  from  those  little  or 
bummed  lambs,  I  was  willing  to  take  that  off,  so  it 
had  to  hi'  made  when  they  were  sold,  but  it  was 
particularly  predicated  on  the  loss  at  the  start  and 
the  salvage  we  got  back  from  them. 

Q.  As  I  remember  the  testimony  here,  at  the 
time  the  train  arrived  at  Wickes,  and  you  and  your 
son  unloaded  them,  there  were  only  three  dead  ewes 
and  two  dead  bucks (Interrupted.) 

A.     Many  more  couldn't  walk.  [51] 

Q.  Three  ewes,  three  lambs,  and  two  bucks  were 
the  only  dead  sheep  on  this  train,  is  that  correct? 

A.    Yes. 

Q.  You,  as  an  expert  sheepman,  with  many 
years  of  experience,  do  you  consider  it  good  sheep 
business  to  load  sheep  when  they  are  wet,  ewes 
aud  lambs  particularly? 

A.  Not  if  they  are  dripping  wet,  no,  not  sop- 
ping so  any  water  could  get  down  in  the  car.  These 
ewes  were  not  that  wet. 

Q.    I  only  asked  you  the  one  question.    Do  you 
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know  whether  or  not  the  eight  dead  animals  which 
w^ere  dead  on  arrival  in  the  train  at  Wickes,  did 
you  find  them  dead  under  the  piles  you  say  were 
in  the  ends  of  the  cars? 

A.    Lying  in  the  bottom  of  the  cars,  yes. 

Q.  Were  other  sheep  on  top  of  them  at  the  time 
when  you  unloaded  them,  or  do  you  know? 

A.  Bobby,  my  son,  crawled  into  the  cars,  I  am 
too  old  to  do  that.  He  crawled  in.  He  could  tell 
you ;  I  think  they  would  be  at  the  bottom. 

Q.     If  you  don't  know,  just  say. 

A.     I  don't  know. 

Q.  On  this  question  about  the  ewes  losing  the 
scent  of  the  lamb,  as  I  understand  it  from  you,  to 
make  that  come  about,  it  is  necessary  that  some- 
thing more  than  water  be  placed  on  the  animal,  such 
as  mud,  sand,  or  muck,  or  some  other  element? 

A.  Yes,  I  would  say  so,  because  if  you  give  a 
ewe  a  fair  [52]  chance,  she  will  find  her  baby.  Just 
rain  or  water  wouldn't  necessarily  bum  her. 

Q.  You  shipped  over  a  thousand  ewes,  74  bucks 
and  900  odd  lambs.  In  such  a  shipment,  would  you 
expect  normally  to  find  a  small  amount  of  dead,  a 
loss  of  one  or  two  or  three  animals? 

A.    Yes. 

Q.     That  is  normal,  is  it  not? 

A.     That  is  normal,  yes. 

Mr.  Gough:     That  is  all. 

(Witness  excused.) 
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JACK  THOMAS 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Schulz: 

Q.     State  your  name,  please? 

A.    Jack  Thomas. 

Q.     Where  do  you  reside,  Mr.  Thomas! 

A.     Idaho  Falls. 

Q.    What  is  your  occupation? 

A.     I  am  in  the  grain  and  livestock  business. 

Q.    How  long  have  you  been  engaged  in  that? 

A.     About  13  years. 

Q.  You  say  you  are  engaged  in  the  livestock 
business.     Will  [53]  you  elaborate  on  that? 

A.    I  buy  livestock,  and  also  run  sheep. 

Q.    You  run  sheep  as  well  as  buy  and  sell  sheep? 

A.     That's  right. 

Q.    AYliere  were  you  on  May  30,  1949? 

A.    Kevin,  Montana. 

Q.  You  were  present  with  Mr.  Melton  when  you 
received  a  band  of  sheep  for  loading? 

A.    Yes. 

Q.  Did  you  participate  in  the  loading  of  those 
sheep?  A.     I  did. 

Q.  What  time  did  you  complete  the  loading  op- 
eration ? 

A.  That  I  can't  say,  but  I  would  say  it  was 
around  two  or  three  o'clock,  in  there  somewhere. 

Q.  As  I  understand  it  from  Mr.  Melton's  testi- 
mony, he  had  purchased  these  sheep  from  you? 
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A.     That's  right. 

Q.  What  would  you  fix  the  reasonable  value  of 
those  sheep  at  Kevin,  Montana? 

A.     $28  a  pair. 

Q.    What  would  be  the  total  value  of  that  band? 

A.     I  don't  know  exactly,  $28,126,  I  believe. 

Mr.  Gough :  If  it  please  the  Court,  it  might  help 
hasten  this.  Defendant  admits  the  value  of  $28  a 
pair. 

Mr.  Maury:  He  can  give  the  exact  figures  he 
did  pay  for  [54]  them  in  his  checks. 

Mr.  Gough:    We  don't  challenge  the  figure  at  all. 

Q.  What  was  the  condition  of  these  sheep  at 
the  time  you  loaded,  as  to  whether  or  not  they  were 
in  proper  condition  for  being  loaded  and  shipped? 

A.  These  sheep  were  in  good  condition.  That  is 
one  thing  I  insisted  on.  It  started  sprinkling  a 
little.  We  told  them  if  it  rained,  we  would  leave 
the  sheep.  We  would  have  left  them.  I  sure  wasn't 
in  any  hurry.  I  insisted  on  that  because  I  had  a 
mortgage  on  the  sheep. 

Q.     When  did  it  start  raining? 

A.  There  was — it  started  sprinkling  that  morn- 
ing. There  was  no  more  rain  until  I  was  half  way 
home  that  evening  before  I  run  into  any  rain  at  all. 

Q.  Did  you  have  any  occasion  to  see  the  same 
sheep  a  few  days  later? 

A.  Yes,  George  called  me  up.  I  think  I  came 
back  four  days  after  they  were  unloaded. 

Q,     Where  did  you  see  the  sheep? 

A.     Wickes. 
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Q.  What  was  the  condition  of  the  sheep  at 
Wickes? 

A.    In  terrible  condition. 

Mr.  Gough :  To  which  question  I  want  to  put  in 
an  objection  until  the  witness  is  properly  qualified, 
and  further,  we  believe  this  evidence  is  incompe- 
tent, irrelevant  and  immaterial  [55]  in  this  cause 
in  that  anything,  or  any  evidence  Mr.  Thomas  might 
give  as  to  something  that  happened  subsequently, 
unless  he  saw  the  sheep  unloaded,  I  believe  is  in- 
competent here. 

The  Court:  That  is  what  we  are  looking  for  ul- 
timately, is  to  find  out  what  condition  the  sheep 
were  in  at  the  time  they  were  delivered  at  Wickes, 
that  is  true  enough,  but  life  just  doesn't  work  that 
way,  you  can't  pin  it  down  that  closely. 

Mr.   Gough:    I   can  try. 

The  Court:  You  can  try.  You  may  answer  the 
question. 

A.     Repeat  the  question. 

(Question  and  the  answer  given  read  back 
by  reporter.) 

A.  That's  right.  Mr.  Melton  took  me  out  in 
the  field  where  they  were,  and,  of  course,  I  don't 
have  the  numbers,  but  several  of  them  were  just 
black. 

Q.  By  several — could  you  give  us  a  more  definite 
number  ? 

A.  There  was  two  or  three  hundred  anyway,  I 
don't  know  the  exact  number. 
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Q.     Two  or  three  hundred  ewes  or  lambs? 

A.  The  lambs  were  terrible.  They  had  no  milk 
and  were  having  an  awful  time  to  even  move. 

Q.  Based  on  your  experience  in  buying  and  sell- 
ing sheep,  what  would  you  fix  the  reasonable  value 
of  those  sheep  at  when  you  observed  them  at 
Wickes? 

A.  I  Avould  hate  to  give  $20,000  for  them  when 
I  saw  them. 

Q.  Now,  in  arriving  at  that  value  of  $20,000,  Mr. 
Thomas,  [56]  do  you  have  in  mind  what  you  would 
have  been  willing  to  pay  for  them  if  you  were 
anxious  to  buy  and  Mr.  Melton  was  prepared  to 
sein 

A.  I'll  tell  you,  in  the  condition  they  were  the 
day  I  saw  them,  I  wouldn't  have  been  anxious  to 
])uy  them  at  all  because  it  is  too  imcertain. 

Mr.  Sehulz:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Gough: 

Q.  Mr.  Thomas,  when  did  you  buy  those  sheep 
from  Mr.  Potter? 

A.  That  I  couldn't  tell  you.  I  would  say  prob- 
ably a  couple  of  weeks  before.  I  wouldn't  know 
the  exact  date. 

Q.     About  how  old  were  the  lambs  when  shipped  ? 

A.  That  particular  band,  I  would  say  five  or  six 
weeks  old.  They  were  April  lambs,  and  we  shipped 
them  on  the  30th  of  May. 

Q.     You  rode  up  to  Kevin  with  Mr..  Melton? 
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A.    He  rode  up  with  me. 

Q.  One  way  or  the  other.  You  got  there  about 
what  time? 

A.  I  think  we  were  there  probably  by  eight 
o'clock,  or  probably  ten  o'clock,  I  can't  remember. 
We  left  Great  Falls  quite  early. 

Q.  Did  you  pass  through  any  rain  on  the  way 
to  Kevin? 

A.  No  rain.  It  was  sprinkling  and  it  was 
stormy.  That  is  when  we  decided  if  it  was  raining, 
we  would  not  load  the  sheep,  [57]  we  would  wait 
another  day,  because  we  was  in  no  hurry  to  get 
away  from  there. 

Q.  When  you  arrived  at  Kevin,  were  the  sheep 
in  the  stockyard? 

A.    No,  they  were  out  about  a  mile. 

Q.    Being  held  by  the  driver? 

A.    No,  working  them  in,  grazing  them  in. 

Q.  Did  they  come  in  over  Mr.  Potter's  land, 
or  did  they  come  down  the  road? 

A.  I  don't  know  whether  it  was  Potter's  land 
or  not,  but  they  were  off  the  road. 

Q.  You,  of  course,  don't  know  when  they 
started  in? 

A.    No,  I  don't  have  any  idea. 

Q.    Where  did  they  put  them  during  the  night? 

A.    Between  his  ranch  and  Kevin,  I  know  that. 

Q.    The  bucks  were  in  the  pens,  were  they  not  ? 

A.  Yes,  the  bucks  were  in  the  pens  when  we  got 
there.    They  were  there  first. 

Q.    Was  the  power  there,  the  engine? 

A.    I  have  been  trying  to  remember.     I  don't 
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know;  it  seems  to  me  the  power  got  there  after  we 

got  there. 

Q.  Do  you  remember  about  when  you  started 
to  load? 

A.  I  would  say  about  10  or  11  o'clock,  maybe 
noon. 

Q.  After  you  commenced  the  loading  operation, 
did  you  load  all  the  ewes  and  lambs  at  once?  [58] 

A.  They  came  in  two  bands.  We  loaded  one 
band  first  and  then  loaded  the  other  band.  We  kept 
them  separate,  kept  them  in  small  bunches. 

Q.  I  understand  the  bucks  were  loaded  first 
from  what  Mr.  Melton  said? 

A.  I  don't  recall  whether  they  were  loaded  first 
or  not. 

Q.  Do  you  recall  anything  to  this  effect,  Mr. 
Thomas,  as  to  debating  amongst  yourselves,  prob- 
ably Mr.  Melton,  and  maybe  Mr.  Potter,  as  to 
whether  or  not  it  would  be  advisable  to  just  send 
down  three  car  loads  of  sheep?  Do  you  remember 
anything  like  that  taking  place  that  morning  at 
the  Kevin  stockyards,  May  30th,  1949? 

A.     I  don't  recall  that. 

Q.  Do  you  recall  anything  of  this  kind:  Tell- 
ing the  agent  of  the  Great  Northern  that  if  those 
sheep  were  wet  or  any  more  rain  came  up,  that  you 
wouldn't  load  any  further  sheep,  after  having 
loaded  three  cars? 

A.  I  recall  telling  the  agent  if  we  had  a  big  rain, 
we  wouldn't  load  the  sheep,  we  would  load  them 
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tomorrow,  because  that  is  not  just  the  ideal  condi- 
tions to  load  them  under. 

Q.  Do  you  recall  anything  like  this :  About  noon, 
I  understand  the  sun  came  out;  didn't  it  brighten 
up?  A.     It  was  before  that. 

Q.  AVhenever  it  happened,  and  that  you  said  ''it 
was  brightening  up  and  you  wanted  to  return  home, 
go  ahead,  load  them"?  [59] 

A.  The  sheep  were  dry;  I  didn't  say  that  until 
they  were  dry. 

Q.     Were  you  returning  to  Idaho? 

A.     Going  back  that  night. 

Q.    You  had  your  wife's  car  with  you? 

A.    Yes. 

Q.     And  for  that  reason  you  wanted  to  get  back  ? 

A.  That  wasn't  the  reason  I  wanted  to  get  back. 
I  had  a  lot  of  things  to  do. 

Q.  You  think,  then,  these  sheep,  at  the  time  they 
were  loaded  were  in  a  sufficient  degree  of  dryness 
to  be  safe? 

A.     The  sheep  were  dry  when  loaded. 

Q.  You  don't  know  what  happened  after,  Mr. 
Thomas  ? 

A.  No;  no,  that  is  the  last  time  I  saw  them  until 
I  came  back  up. 

Q.  Would  you,  as  an  experienced  sheepman,  load 
wet   sheep  ? 

A.  Not  if  I  had  feed  there  I  wouldn't,  because 
it  is  not  the  ideal  condition. 

Q.     It  is  unsafe? 

A.    Not  necessarily;  it  is  better  if  they  are  dry. 
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Q.  The  possibilities  are  greater  for  loss  when 
they  are  loaded  wet  than  if  they  are  dry? 

A.  The  reason  I  don't  like  to  load  wet  sheep, 
tlu^y  jam  up  too  much. 

Q.  It  is  a  natural  incident  that  wet  sheep  will 
jam  up?  [60] 

A.     They  don't  run  right,  they  are  cold. 

Q.     They  will  get  stiffened  up? 

A.     Not  necessarily. 

Q.     But  it  may  happen? 

A.     I  have   never  had  that   experience. 

Q.     You  owned  the  sheep,  as  I  get  it,  at  this  time  ? 

A.    What? 

Q.     Did  you  own  those  sheep? 

A.     For  a  few  days,  yes. 

Q.  I  mean  there  was  a  period  in  there  where 
you  owned  them?  A.     Yes. 

Q.  You  sold  the  bucks  to  Mr.  Melton  at  $30  a 
head? 

A.     I  can't  remember  the  figures  on  that. 

Mr.  Gough:    Maybe  Mr.  Maury  would  have  it? 

Mr.  Maury:  I  have  the  exact  amount  paid  to 
Potter.  I  understood  you  sold  them  again  to  Melton 
at  the  same  price  ?  A.     The  same  price. 

Q.  (By  Mr.  Gough)  :  There  was  no  spread,  dif- 
ference, between  your  price  and  Mr.  Melton's? 

A.  I  bought  the  sheep  and  I  was  to  have  some 
range  to  run  them  on.  The  thing  didn't  materialize, 
so  I  sold  them  to  George. 

Q.  Did  you  have  any  difficulties  loading  these 
sheep  ? 
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A.    No,  just  the  normal  difficulties. 

Q.  Do  3^ou  have  an  exact  remembrance  of  the 
time  of  the  completion  [61]  of  the  loading  opera- 
tion? 

A.  The  only  thing  I  remember,  we  got  back  to 
Great  Falls  at  seven  o'clock,  and  it  took  us  an  hour 
to  settle  up. 

(2-hour  noon  recess.) 

Q.  Mr.  Thomas,  you  stated  you  had  looked  over 
the  sheep  at  Wickes  some  few  days  after  they  were 
received  down  there?  A.     That's  right. 

Q.  You  made  an  overall  estimate  of  their  value 
at  that  time  of,  I  believe  you  said  in  this  fashion: 
You  wouldn't  give  $20,000  for  them? 

A.     I  said  I  would  hate  to  give  $20,000. 

Q.    You  meant  for  the  band  as  a  whole? 

A.     That's  right. 

Q.     Where  were  the  sheep  located? 

A.  On  pasture,  I  suppose  a  mile  or  two  miles 
from  the  j^ards  there. 

Q.     They  were  out  on  range? 

A.    Yes,  they  were  on  grass. 

Q.    And  in  charge  of  a  herder  ? 

A.     That's  right. 

Q.  When  you  looked  at  them,  I  assume  they 
were  scattered  all  over  the  hillside  grazing? 

A.     That's  right. 

Q.  I  think  we  understand  the  price  per  pair  of 
these  ewes  and  [62]  lambs  to  be  $28.    What  do  you 
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consider  to  be  the  price  of  the  lambs  from  that  value 

per  pair? 

A.  Well,  those  lambs  should  go  anyway  12  or 
13  bucks,  maybe  14. 

Q.  When  you  say  gross  that,  you  moan  at  the 
selling  time  in  the  fall? 

A.  Well,  of  course,  when  you  rim  sheep,  you 
might  as  well  have  the  lambs,  you  are  paying  for 
them. 

Q.  When  you  say  that,  it  isn't  in  the  spring,  it 
is  in  the  fall? 

A.     It  don't  cost  anything  to  run  them. 

Q.  On  May  31,  1949,  when  first  delivered  at 
Wickes,  rather,  would  that  laml)  have  a  value  sepa- 
rate and  distinct  from  that  of  the  ewe  at  that  par- 
ticular time  ?  A.     Absohitely. 

Q.  Does  that  lamb,  at  that  time,  have  a  market 
separate  from  that  ewe? 

A.     Not  at  that  time. 

Q.  A  month-old  lamb  has  value  only  as  attached 
to  a  mother? 

A.  Yes,  ])ut  you  run  the  ewe  all  year  to  get  the 
lamb.  That  is  what  you  run  ewes  for  is  to  have 
lambs. 

Q.     And  to  produce  wool  ?  A.     That's  right. 

Q.  Can  you  assess,  as  of  May  31st,  now,  a  pro- 
portion of  that  $28.00  figure  that  goes  to  the  lamb 
as  of  that  date,  not  when  [63]  you  sold  it  in  the  fall 
as  a  fat  lamb? 

A.  I  would  say  the  lamb  would  be  worth  just  as 
much  then  as  in  the   fall.     If  vou  run  ewes  and 
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didn't    get   lambs,    you    wouldn't    run    ewes;    you 

couldn't  do  it. 

Q.     Would  you  run  the  lamb  without  any  cost? 

A.  That's  right;  if  you  have  ewes  there,  it 
wouldn't  cost  you  anything. 

Q.  So,  you  assess  the  value  of  that  lamb  at 
nearly  fifty  per  cent  of  the  ewe? 

A.     That's  right. 

Q.  Of  course,  you  intend  usually  to  keep  the 
ewe  over  and  breed  her  again? 

A.    Usually,  yes. 

Q.  At  the  time  the  sheep  were  shipped  up  there 
at  Kevin,  they  were  in  the  yards  prior  to  the  load- 
ing.   Could  you  tell  us  the  condition  of  the  yard? 

A.  The  yard  was  in  good  shape.  Of  course,  it 
was  the  usual  Great  Northern   Stockyard. 

Q.    Were  they  absolutely  clean  and  not  muddy? 

A.     As  I  remember,  they  were  in  good  shape. 

Q.     Any  mud  in  the  yard? 

A.  Not  to  my  knowledge ;  I  don't  remember  there 
being  any. 

Q.  You  had  l^een  on  the  premises  up  there  with 
Mr.  Potter  at  the  time  you  purchased  the  sheep? 

A.     That's  right.  [64] 

Q.  Was  that  country  over  there  where  the  Pot- 
ter ranch  is  located,  is  that  alkali  country,  sod 
country,   gravel  territory,  what  is   it? 

A.  That  I  wouldn't  want  to  answer.  Just  graz- 
ing country  is  what  it  is. 

Q.     Any  alkali  in  that  country? 
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A.  I  wouldn't  say;  I  didn't  pay  any  attention 
to  that. 

Q.  If  Inicks  are  loaded  in  a  deck  on  a  car,  will 
they  fight  at  times'? 

A.  Not  at  that  time  of  year;  I  don't  think  they 
would  anyway. 

Q.  Of  this  bunch  of  sheep,  Mr.  Thomas,  were 
any  ewes  which  had  not  been  lambed? 

A.     Yes,  there  was  a  few,  very  few. 

Q.     The  lambs  were  still  to  come? 

A.     That's  right,  a  few  of  them. 

Q.     Can  you  tell  us  approximately  how  many? 

A.     No,  I  couldn't. 

Q.     Could  you  give  us  an  estimate? 

A.     Maybe  five  per  cent. 

Q.     Five  per  cent? 

A.  I  doubt  if  there  was  that  many,  but  that 
might  be  close. 

Q.  As  I  understand  it  from  your  testimony 
throughout,  when  the  sheep  were  loaded,  they  had 
sufficiently  dried  out  to  be  in  good  condition  for 
loading  ? 

A.     That  is  one  thing  I  am  definitely  sure  of.  [65] 

Q.  What  would,  in  your  opinion,  be  the  effect 
of  this:  Assume  they  were  loaded  dry  and  pro- 
ceeded through  rainy  weather  which  occasioned 
the  cars  and  sheep  to  become  Avet.  If  that  be  true, 
and  they  continued  through  approximately  20  hours 
in  a  wet  condition,  would  that  cause  the  ewe  to  lose 
the  scent  of  the  lamb  and  vice  versa? 
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A.  I  don't  think  so,  not  that.  I  think  they  would 
have  to  jam  around  a  little. 

Q.     Is  it  possible? 

A.  It  would  be  possible,  but  I  don't  think  too 
much. 

Q.  When  sheep  are  being  transported  by  rail- 
road, do  they  stand  up  all  the  time? 

A.    Yes,  they  usually  do,  yes. 

Q.  When  cars  are  sitting  quietly,  not  moving, 
do  sheep  stand  on  their  feet  all  the  time  ? 

A.     Normally  you  will  find  sheep  standing  up. 

Q.     Is  it  a  fact  sheep  do  lie  down  in  cars  ? 

A.     Occasionally,  yes. 

Q.  One  thing  I  think  you  mentioned  and  I  didn't 
catch  it,  did  you  say  you  had  a  mortgage  on  the 
sheep?  A.     I  did. 

Q.    You  were  interested  in  them? 

A.  I  just  had  a  mortgage.  George  owed  me  some 
money  on  the  sheep.  It  was  recorded  down  in  the 
county.    That  is  the  only  interest  I  had.  [66] 

Q.  It  was  a  purchase  money  mortgage  between 
you  and  Mr.  Melton? 

A.  What  do  you  mean  by  purchase  money  mort- 
gage? 

Q.  He  had  purchased  the  sheep  from  you  and 
given  you  the  mortgage  as  security. 

A.     That's  right. 

Mr.  Gough:     That's  all. 
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Redirect  Examination 
By  Mr.  Schiilz: 

Q.  You  said  five  per  cent  of  the  ewes  didn't 
have  lambs.  Do  I  understand  by  that  they  were 
still  to  lamb  out,  or  were  they  dry  ewes? 

A.     They  were  still  to  lamb  out. 

Q.     Were  there  dry  ewes  in  the  band  as  well? 

A.  Of  course,  you  are  bound  to  have  a  few  of 
them  in  there.  There  wasn't  too  many  to  my  knowl- 
edge. 

Mr.  Schulz:     That  is  all. 

(Witness  excused.) 

ROBERT  H.  MELTON 
called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Schulz: 

Q.  State  your  name,  please  ?  [67] 

A.  Robert  H.  Melton. 

Q.  Are  you  related  to  the  plaintiff,  George  Mel- 
ton ?  A.     Yes,  sir,  he  is  my  father. 

Q.  Where  do  you  reside,  Mr.  Melton? 

A.  I  reside  at  Wickes,  Montana. 

Q.  How  long  have  you  lived  there? 

A.  About  two  and  a  half  years. 

Q.  What  is  your  occupation? 
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A.    I  am  learning  the  stock  business  from  my 

father. 

Q.     How  long  have  you  been  engaged  in  the  stock 

business  ? 

A.  About  three  years;  then  I  have  helped  dur- 
ing my  time  off  from  school, 

Q.  You  assisted  your  father  in  the  sheep  oper- 
ations? A.     Sheep  growing. 

Q.     AVhere  were  you  on  May  31,  1949  ? 

A.     At  Wickes,  Montana. 

Q.     Wliat  were  you  doing  there? 

A.    I  was  waiting  to  help  unload  these  ewes. 

Q.     Were  you  present  when  the  sheep  arrived? 

A.    Yes,  sir. 

Q.  About  what  time  of  the  day  did  the  sheep 
arrive  at  Wickes? 

A.     I  think  around  ten  o'clock. 

Q.     In  the  morning? 

A.     In  the  morning.  [68] 

Q.  What  was  done  after  the  sheep  arrived  by 
you  and  your  father? 

A.  Well,  we  were  there,  and  the  train  pulled  up 
and  moved  the  stock  cars  over  on  the  siding. 

Q.     Were  the  cars  spotted? 

A.  Xo,  they  were  dropped  into  the  siding  at 
Wickes,  and  the  main  part  of  the  train  went  on  to 
Butte. 

Q.  Did  you  observe  the  condition  of  the  sheep 
in  the  cars  after  their  arrival  ?  A.     Yes,  sir. 

Q.     What  was  that  condition? 

A.     They  were  down  badly  in  the  ends  of  the 
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cars;  they  were  awful  wet;  they  were  scrambled, 
and  we  couldn't  get  into  the  cars  at  the  time  there 
to  do  any  good  to  help  them. 

Q.     Did  you  thereafter  get  into  the  cars? 

A.  As  soon  as  they  were  over,  we  unloaded  one 
deck  of  bucks. 

Q.  Was  that  deck  of  bucks  put  at  the  loading 
chute  ? 

A.  No,  it  was  spotted  above  the  loading  chute, 
l)y  the  ore  unloading  docks,  and  there  is  a  raise 
between  the  dock  or  docks.  There  is  an  ore  un- 
loading dock  there. 

Q.  Were  those  bucks  unloaded  from  the  upper 
or  lower  deck?  A.     Lower  deck. 

Q.  In  addition  to  the  bucks  which  you  were  able 
to  load,  were  you  able  to  unload  any  other  sheep  ? 

A.  One  deck  that  was  at  the  loading  chute,  not 
directly  there,  [69]  but  we  managed  to  imload  them. 

Q.     One  deck  of  ewes  you  were  able  to  unload? 

A.    Yes. 

Q.  Were  you  able  to  spot  any  of  those  cars  by 
hand? 

A.  No,  it  is  too  steep  a  grade  there,  and  you 
can't  move  them  without  a  binder. 

Q.     Do  you  require  power  to  move  them? 

A.     You  require  power  to  move  them. 

Q.  How  long  after  the  cars  were  put  there  on 
the  siding  was  it  until  the  power  arrived  to  spot 
the  cars  for  you? 

A.     I  would  say  an  hour  or  an  hour  and  a  half. 
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Q.    When  did  you  first  get  into  the  cars,  if  you 

did? 

A.  Just  as  soon  as  they  were  on  the  siding  off 
the  main  line. 

Q.  What  did  you  discover  when  you  got  inside 
of  the  cars? 

A.  The  first  thing,  they  were  all  in  one  end. 
They  were  down  bad,  and  the  cars  were  awful 
muddy,  and  the  wool  was  torn  from  a  lot  of  the  ewes 
laying  down  in  the  cars,  and  I  tried  to  get  them  on 
their  feet  and  to  push  the  ewes  around,  I  tried  to 
straighten  them  out  so  they  would  have  a  better 
chance  to  live.  They  were  still  getting  tromped 
when  standing  there  at  the  siding. 

Q.    Did  you  discover  any  dead  ones? 

A.    Yes,  there  were  dead  sheep. 

Q.    How  many? 

A.  I  think  three  or  four  ewes  and  three  or  four 
lambs  throughout  [70]  the  cars. 

Q.    AVhat  about  the  bucks? 

A.     Bucks?     There  were  two. 

Q.     Two  dead?  A.     Two  dead  bucks. 

Q.  What  was  done  with  the  sheep  after  you  un- 
loaded them  ? 

A.  We  moved  them  into  the  field  that  adjoins 
the  railroad  yards  there. 

Q.     How  long  were  they  kept  there? 

A.     Four  or  five  days  we  kept  them  there. 

Q.  What  was  the  condition  of  the  sheep  while 
they  were  kept  in  the  pasture  alongside  of  the  rail- 
road ? 
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A.  They  were  in  bad  shape,  the  ones  that  had 
been  injured.  We  couldn't  very  well  move  the  band 
because  to  move  the  band,  you  would  take  all  your 
— you  would  have  to  leave  a  lamb  that  was  hurt 
back  there.  We  had  to  move  them  after  when  we 
got  the  next  shipment. 

Q.  Did  you  have  any  further  death  loss  while 
the  sheep  were  in  the  pasture?  A.     Yes. 

Q.     Do  you  recall  how  many? 

A.     No,  I  don't  recall  how  many  now. 

Q.  Did  you  see  the  sheep  frequently  after  that 
throughout  the  course  of  the  summer? 

A.  Yes,  sir,  I  visited  the  sheep  camp  about  every 
three  days.  [71] 

Q.  You  saw  this  particular  band  of  sheep  every 
three  days?  A.     Yes,  sir. 

Q.  That  is  true  until  the  time  the  sheep  were 
sold  that  fall?  A.     Yes,  sir. 

Q.  You  heard  your  father  testify  this  morning 
as  to  the  loss  in  this  band  of  sheep? 

A.    Yes,  sir. 

Q.  What,  in  your  opinion,  was  the  cause  of  that 
loss? 

A.  Well,  I  think  the  cause  of  that  loss  was  due 
to  the  handling  of  the  ewes  and  the  condition  they 
were  in,  and  some  weren't  in  fit  condition  to  have 
lambs  with  them,  and  they  refused  their  lambs;  the 
lambs  couldn't  go  with  their  mothers,  the  ones  that 
were  hurt. 

Q.  This  condition  they  were  in.  What  time, 
now,  are  you  referring  to? 
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A.    After  we  unloaded  them  there.  | 

Q.    At  Wickes?  A.     At  Wickes. 

Q.    Did  anything  of  an  unusual  nature   occur, 

Mr.   Melton,   throughout   the   summer   that   would 

have  caused  an  unusual  loss  such  as  your  father 

has  testified  to?  A.     No. 

Mr.  Schulz:    You  may  examine.  [72] 

Cross-Examination 
By  Mr.  Gough: 

Q.  Mr.  Melton,  you  had  never  seen  the  sheep 
prior  to  their  arrival  at  Wickes,  is  that  right? 

A.     No,  sir. 

Q.  When  the  sheep  cars  were  first  spotted  on 
the  siding,  and  prior  to  the  time  the  local  arrived 
to  unload  them,  did  you  get  in  those  cars? 

A.     Yes,  sir,  I  did. 

Q.    Did  you  get  into  each  one  of  the  right  cars  ? 

A.  I  got  into  the  cars  that  we  could  help,  and 
then  I  crawled  into  one  car  at  the  end  where  they 
were  down  badly  and  tried  to  help  in  there,  but 
it  is  almost  impossible  unless  you  can  get  the  bigger 
ewes  upon  their  feet  out  because  of  the  limited 
space  in  there.  Working  and  trying  to  pull  a  ewe 
around  is  a  pretty  good  job  to  do  it. 

Q.  When  you  got  in  there,  did  you  feel  the 
sheep  % 

A.    I  was  crawling  on  my  hands  and  knees. 

Q.  If  you  tried  to  boost  up  those  ewes,  you  had 
to  use  your  hands?  A.     Yes. 

Q.    Were  the  sheep  wet?  A.    Yes,  sir. 
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Q.     Would  you  say  they  were  very  wet? 

A.     I  would,  yes.  [73] 

Q.  I  think  you  said  some  of  them  apparently 
were  injured,  crippled?  A.     Yes,  sir. 

Q.  Were  those  injuries  such  as  would  be  cuts 
in  the  wool  or  in  the  flesh?  A.     Yes,  sir. 

Q.     Their  skin  would  be  scraped? 

A.  The  wool  had  been  peeled  from  the  hide  by 
the  sections  of  the  hooves,  making  a  gash  across  it, 
just  pulling  the  wool  off. 

Q.  On  the  lower  leg  bone  where  the  wool  goes 
down,  were  there  any  cuts  or  scratches  present, 
bruises  ? 

A.  I  can't  remember  that  on  the  lower  part  of 
the  legs.  There  were  some  on  the  stomachs  and  parts 
where  the  wool  is  hea\i.er  than  on  the  legs. 

Q.  I  believe  you  stated  some  of  those  sheep,  at 
least,  were  lying  down? 

A.     They  were  in  the  end  of  the  car,  yes,  sir. 

Q.  It  is  your  opinion,  as  I  understand  it,  Mr. 
Melton,  that  the  cause  of  the  loss  to  this  band  was 
due  to  the  condition  of  the  sheep  at  the  time  they 
arrived  at  Wickes?  A.     Yes,  sir. 

Q.  You  don't  know  the  exact  cause  of  that  con- 
dition, do  you?  A.     No,  sir. 

Q.  The  sheep  that  were  dead  at  the  time  of  their 
arrival  at  Wickes,  I  believe  you  stated,  were  three 
ewes,  three  lambs,  and  [74]  two  bucks? 

A.     Somewhere  around  there. 

Q.     They    were    scattered    through    eight    cars? 

A.     Yes,  sir. 
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Q.  I  believe  you  beard  Mr.  Thomas  testify  there 
%Yere  about  five  per  cent  of  this  band  had  not 
lambed.  Were  the  ewes  which  were  still  to  lamb 
segTegated  at  allf 

A.  I  don't  know  that;  I  wasn't  there  when  they 
loaded  the  sheep. 

Q.    But  you  were  when  they  were  unloaded? 

A.    Yes,  sir. 

Q.  Were  those  ewes  still  to  lamb,  did  you  notice 
whether  they  were  segregated? 

A.  That  is  pretty  hard  to  tell,  isn't  it?  If  a 
sheep  is  rolled  in  the  mud,  she  looks  like  another 
ewe.  The  only  way  I  could  tell  she  hadn't  lambed 
would  be  to  look  at  her  bag. 

Q.     Could  you  see  their  bags? 

A.  Not  crawling  around  in  the  car,  I  couldn't.  I 
wasn't  looking  for  that. 

Q.  Which  end  of  the  cars  were  these  sheep  piled 
in?  A.     The  north  end  at  Wickes. 

Q.  That  would  be  the  end  pointing  toward 
Helena  and  Great  Falls,  wouldn  't  it  ? 

A.    Yes,  sir. 

Q.  When  you  moved  the  band  out  from  the  yard 
there  where  you  [75]  kept  it,  they  trailed  right  on 
out  to  the  pasture?  A.    From  the  stockyards? 

Q.    Yes.  A.    Yes. 

Q.  Then  you  took  them  onto  the  range.  Where 
did  you  first  put  them. 

A.    Right  in  the  pasture. 

Q.     Then  turned  them  right  out  on  the  range? 

A.     Yes,  sir. 
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Mr.  Gough :     That  is  all. 
Mr.  Maury:     We  rest. 

(Witness  excused.) 

Court:     Call  the  first  witness  for  the  defense. 

W.  H.  PORTER 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Gough: 

Q.     State  your  name,  please,  sir? 

A.     W.  H.  Porter. 

Q.     Where  do  you  now  reside,  Mr.  Porter? 

A.     Butte,  Montana. 

Q.  Are  you  an  employee  of  the  Great  Northern 
Railway  Company?  [76]  A.     Yes. 

Q.  How  long  have  you  been  an  employee  of 
them?  A.     37  years. 

Q.     Are  you  an  agent-telegrapher? 

A.     Yes,  sir. 

Q.  On  May  30  and  31,  1949,  were  you  an  agent 
for  the  Great  Northern  Railway  Company  at  Kevin, 
Montana?  A.     Yes,  sir. 

Q.  Had  you  been  agent  there  for  some  time 
previous?  A.     Yes,  sir. 

Q.     About  how  long,  just  approximately? 

A.     A  year. 

Q.  Are  you  familiar  with  the  loading  of  eight 
car  loads  of  sheep  by  Mr.  Melton  and  Mr.  Thomas 
on  May  30,  1949,  at  Kevin,  Montana? 
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A.    Yes. 

Q.  Previous  to  the  loading  of  these  sheep 
on  May  30,  1949,  had  a  car  order  been  placed  by 
the  shippers  for  the  cars'? 

A.  In  this  particular  case,  car  orders  were  placed 
with  the  car  distributor  in  Great  Falls. 

Q.  When  did  the  cars  arrive  at  Kevin  for  the 
loading  of  those  sheep? 

A.  I'll  look  at  my  tally  book  here.  The  day 
before  that  day. 

Q.  You  have  referred  to  consulting  the  book. 
What  is  the  [77]  book? 

A.  The  station  agent  keeps  a  daily  yard  check 
form  373,  made  of  the  cars  on  the  track  at  their 
station  each  day. 

Q.  Just  a  minute,  now.  The  book  to  which  you 
refer,  form  373,  at  which  you  are  now  looking,  was 
that  kept  by  you  while  you  Avere  agent  at  Kevin, 
Montana?  A.     Yes,  sir. 

Q.  Are  the  entries  which  appear  therein  made 
in  your  handwriting?  A.     They  are. 

Q.  You  are  now  refreshing  your  recollection  by 
looking  at  that,  is  that  true?  A.     Right. 

Q.  Now,  can  you  tell  us  when  those  cars  ar- 
rived ? 

A.  They  first  appear  in  the  yard  check  on  the 
29th.  It  is  possible  they  could  have  been  received 
the  day  before. 

Q.  So,  they  were  there  at  least  one  day  prior  to 
loading  ?  A.     Yes. 
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Q.  Where  were  they  placed  in  the  yard  at  that 
time  ? 

A.  On  the  industrial  track,  the  east  car  spotted 
at  the  double-deck  chute. 

Q.  Was  that  car  so  spotted  that  loading  could 
be  accomplished  without  any  movement  of  the  car"? 

A.     Yes,  sir. 

Q.  Now,  referring  to  the  day  of  May  30,  1949, 
in  the  morning  [78]  of  that  day,  you  anticipated 
these  sheep  would  be  coming  in  for  loading? 

A.     Yes,  sir. 

Q.     When  did  you  lirst  see  the  sheep  f 

A.  The  bucks  were  in  the  yard  when  I  arrived 
in  the  yard  approximately  nine  o'clock  on  May  30th. 

Q.  W^hen  you  speak  of  the  bucks,  you  mean  the 
bucks  were  in  the  pens  there?  A.     Yes. 

Q.     Were  any  ewes  and  lambs  there? 

A.     Not  at  that  time. 

Q.     Now,  was  there  anyone  with  these  bucks? 

A.     No  one  in  the  yards  at  the  time  I  got  there. 

Q.  Were  either  Mr.  Melton  or  Mr.  Thomas 
present  then? 

A.  Not  at  that  time.  If  I  am  not  mistaken,  as 
I  remember,  Sam  Potter  came  to  the  station  about 
nine  o'clock  asking  if  Mr.  Melton  and  Mr.  Thomas 
had  shown  up. 

Q.  Now,  you  have  been  here  present  in  the  court- 
room and  heard  Mr.  Melton  and  Mr.  Thomas  testify, 
have  you  not?  A.     Yes. 

Q.     You  have  seen  them?  A.     Yes,  sir. 
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Q.  Now,  about  that  time,  between  nine  and 
9 :30,  was  it  raining  at  Kevin ! 

A.     Yes,  it  was.  [79] 

Q.  Now,  at  that  time,  did  you  have  occasion  to 
weigh  any  sheep'? 

A.  Yes,  upon  my  arrival  at  the  stockyards,  I 
found  the  bucks,  and  in  order  to  put  the  scales  in 
order  for  weighing,  I  opened  the  door  and  closed 
the  gates  and  I  ran  nine  bucks  on  the  scales  and 
weighed  them.  The  nine  bucks  actually  weighed 
1820  pounds. 

Q.  You  just  took  the  first  nine  bucks  that  came 
along?  A.     I  would  say  I  did. 

Q.     Was  anybody  else  present? 

A.  Not  at  that  time.  As  I  remember,  help  was 
pretty  scarce  that  day. 

Q.  Did  you  stay  in  the  stockyards  with  the 
sheep  ? 

A.  Yes,  I  stayed  at  the  stockyards  until  Mr. 
Melton  and  Mr.  Thomas  arrived  in  the  yards  with 
a  car. 

Q.     About  what  time  was  that,  do  you  remember  ? 

A.     It  was  9:55  a.m. 

Q.  At  the  time  Mr.  Melton  and  Mr.  Thomas 
arrived,  were  there  any  ewes  and  lambs  in  the 
yards.  There  were  just  the  bucks  alone? 

A.     That's  right. 

Q.  Did  they  commence  to  load  the  bucks  upon 
their  arrival?  A.     No,  not  at  that  time. 
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Q.  When  were  tlie  first  sheep  loaded,  either 
bucks  or  ewes'?  A.     10:40  a.m.  [80] 

Q.  Now,  at  10:40  a.m.,  had  the  ewes  and  lambs 
arrived  at  the  yard? 

A.  They  were  pretty  close  to  the  yards  at  10:40 
a.m.    I  would  say  within  a  quarter  mile. 

Q.  At  10:40,  they  commenced  loading  bucks,  is 
that  right?  A.     That's  right. 

Q.  After  the  completion  of  the  loading  of  the 
bucks,  did  they  continue  loading  ewes  and  lambs? 

A.  There  was  a  lull  during  that  time,  which 
appeared  to  be — it  was  necessary  for  me  to  stay  at 
the  gates.  I  had  no  help,  only  the  Potter  sheep- 
herder,  and  in  order  to  have  the  gates  ready  when 
the  ewes  and  the  lambs  came  up  the  chute,  it  was 
necessary  for  me  to  stay  there.  As  I  could  see  it, 
they  were  counting  out  the  number  of  ewes  that 
they  wanted  to  load  in  this  upper  deck  of  the  first 
car,  53923. 

Q.  It  is  not  necessary  to  give  that.  You  say 
there  was  a  lull  in  the  loading  after  loading  the 
deck  of  bucks  and  before  the  ewes  and  lambs  came 
in,  is  that  correct? 

A.  Yes,  I  would  say  they  were  close  to  the 
yard,  and  they  were  in  a  large  pen,  and  they  were 
counting  them,  bringing  them  to  the  loading  gate. 

Q.  Did  they  continue  to  load  ewes  and  lambs, 
filling  the  decks  of  the  various  cars? 

A.     That's  right,  the  upper  deck. 

Q.     Was  there  any  lull  in  the   loading  or  anv 
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period  during  [81]  which  any  loading  did  not  occur 

after  they  started  to  load  ewes  and  lambs? 

A.    Well,  yes,  after  the  three  cars  were  loaded. 

Q.     You  stated  "the  three  cars."  Just  what  three 

cars? 

A.  I  am  talking — the  lii*st  car  contained  bucks 
and  also  ewes  and  lambs,  then  there  was  no  lull 
until  the  third  car  was  loaded :  I  mean  they  loaded 
three  cars,  and  about  12:20,  they  decided  to  go  to 

lunch. 

Q.     About  12:20?  A.     Correct. 

Q.     So  there  were  three  cars  loaded? 

A.     That's  right. 

Q.  Did  you,  at  that  time,  have  any  knowledge 
or  any  idea  that  they  would  load  any  more  sheep? 

A.  WeU,  at  12:20,  yes:  at  12:20  I  did,  but  not 
at  10:40  a.m.  It  was  decided  they  would  only  load 
three  cars  because  of  the  weather  conditions,  but 
at  12:20,  it  was  not  raining  and  they  went  to  lunch, 
and  it  was  decided  they  would  load  more  cars  later 
on,  weather  permitting. 

Q.  You  say,  "it  was  decided."  I  assiune  Mr. 
Melton  or  Mr.  Thomas  told  you  that? 

A.     That's  right. 

Q.  Do  you  know — ^you  have  stated  it  was  raining 
at  Kevin  in  the  morning.  Do  you  know  how  long 
the  rain  continued? 

A.  Yes,  it  rained  up  until,  drizzled  intermittently 
and  rained  [82]  throughout  the  morning  according 
to  my  records.   That  i^,  I  mean  up  until  10:40. 

Q.  Then,  there  was  a  stop  in  the  raining  condi- 
tion? A.     Yes,  that's  right,  at  10:40. 
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Q.  How  long  did  the  cessation  of  the  rain  take 
phice;  when  did  it  start  to  rain  again? 

A.  Again  at  1 :55  p.m.  At  that  time,  there  was 
approximately  five  cars  loaded. 

Q.  When  did  the  complete  loading  of  these  sheep 
take  place?  A.     At  three  p.m. 

Q.  So  there  was  approximately  the  last  hour 
of  the  loading  that  the  sheep  were  heing  rained  on 
again?  A.     Yes,  a  very  light  rain. 

Q.     A  drizzle?  A.     Yes,  a  drizzling  rain. 

Q.  Now,  at  the  time  of  the  loading,  Mr.  Porter, 
did  you  notice  the  condition  of  the  stockyards 
there? 

A.  Well,  they  would  naturally  be  wet.  It  had 
been  raining  for  about  four  or  five  hours. 

Q.  They  had  incidental  mud  and  muck  along 
with  that? 

Mr.  Maury:     Objected  to  as  leading. 

Mr.  Gough:     I  will  withdraw  the  question. 

Q.     Was  there  any  mud  in  the  yards  f 

Mr.  ^laury:     Objected  to  as  leading. 

Court:  Yes,  it  is  leading,  but  there  is  no  use 
taking  [83]  up  the  afternoon  about  that. 

Mr.  Gough:  I  am  leading  the  witness,  your 
Honor,  trying  to  hasten  the  case  along  since  there 
is  no  jury  present. 

Q.     AVas  there  mud  in  those  yards? 

A.  Personally,  I  wasn't  in  the  yard  itself.  I 
was  quite  busy  preparing  to  load  stock.    I  was  not 
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in  the  yards.    The  sheep  were  dirty,  and  naturally, 

they  had  been  in  mud  to  be  dirty. 

Q.  As  you  noticed  the  sheep  being  loaded,  were 
they  wet? 

A.  Yes,  they  were  wet;  I  wouldn't  say  they  were 
dry  by  any  means. 

Q.  Were  you  standing  at  the  loading  gate  on  the 
chute  as  the  sheep  were  loaded?  A.     Yes. 

Q.     Did  you  watch  all  the  sheep  being  loaded? 

A.  No,  the  last  two  cars  I  wiisn't  there;  I  was 
called  to  the  station  for  other  duties. 

Q.  Do  you  remember,  Mr.  Porter,  when  the 
train  arrived  in  Kevin  that  day? 

A.     The  record  shows  ten  o'clock  a.m. 

Q.  Was  that  train  there  present  from  that  time 
until  the  completion  of  the  loading? 

A.    Yes,  sir. 

Q.  And  handled  the  loading  and  moving  of  the 
cars  as  required?  [84]  A.     Yes,  sir. 

Q.     What  type  of  cars  were  they,  Mr.  Porter? 

A.  They  were  all  36-foot,  double  decked  G-reat 
Northern  stock  cars. 

Q.  They  had  been  sanded  and  were  in  condition 
for  shipping?  A.     Yes,  sir. 

Court:     Had  been  what? 

Mr.  Gough:     Sanded. 

Q.  Now,  at  any  time  during  the  shipping,  did 
you  remonstrate  with  any  of  the  shippers  about 
any  particular  car  and  the  method  in  which  it  was 
loaded? 

A.     My  records   show  that   I   remarked   to   Mr. 
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Melton  about  the  first  ear  that  was  loaded  with  70 
bucks  in  the  lower  deck,  and  then  there  was — or 
rather  74  in  the  lower  deck,  and  70  ewes  and  what 
lambs  could  get  behind  or  fall  in  with  them.  In 
my  opinion,  the  car  was  overloaded,  but  my  records 
show  they  insisted  there  was  plenty  of  room,  and 
that  we  closed  the  car. 

Q.  Did  you  base  your  opinion  on  the  overloading 
of  the  car  on  the  weighing  you  had  done  previous 
to  this  time? 

A.  An  agent  usuallj^,  after  the  stock  is  pretty 
well  settled  down,  can  tell  if  there  is  room  for  them, 
and  that  is  one  reason  I  weighed  the  nine  bucks,  to 
determine  as  to  just  how  many  could  be  loaded  to 
the  ca|)acit3^  of  the  car. 

Q.  Now,  during  the  loading  operation,  did  any 
conversation  take  place  between  yourself  and  either 
Mr.  Thomas  or  Mr.  Melton  [85]  regarding  the 
advisability  of  loading  these   sheep? 

A.  My  record  shows  here  that  while  I  had  the 
pleasure  of  sitting  in  the  car  with  Mr.  Thomas  that 
he  remarked,  this  is  at  10:30,  "If  the  rain  con- 
tinues, we  will  only  load  the  car  with  the  bucks 
and  one  other  car  and  trailer." 

Q.  That  was  during  the  earlier  part  of  the  morn- 
ing? 

A.  That  was  10 :30  a.m.  It  was  very  comfortable 
in  the  car. 

Q  Mr.  Porter,  you  have  referred  to  your  record, 
and  do  you  have  in  your  possession  the  original 
stock  loading  record  of  Kevin  on  May  30,  1949? 
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A.  I  have  the  original  duplicate.  The  original 
is  forwarded  to  the  superintendent's  office  the  fol- 
lowing day,  May  31st. 

Q.  You  have  in  your  possession  the  original 
duplicate  of  that  record,  rather  1  A.     Yes,  sir. 

Q.     Was  that  prepared  by  you? 

A.    Yes,  sir. 

Q.     What  day  did  you  prepare  it? 

A.     May  30th. 

Q.     That  is  a  typewritten  record,  is  it  not? 

A.     It  is. 

Q.    It  was  typed  by  you?  A.     It  was. 

Q.  Handing  you  now  what  has  been  marked  for 
identification,  Defendant's  Exhibit  5,  I  will  ask  you 
to  identify  that  again  [86]  as  the  stock  loading 
record  about  which  you  have  previously  testified? 
That  is  it,  isn't  it?  A.     It  is,  yes. 

Mr.  Gough:  I  offer  in  evidence  Defendant's 
Exhibit  5. 

Mr.  Schulz:  To  the  defendant's  offer  of  number 
5,  the  plaintiff'  objects  upon  the  ground  and  for  the 
reason  it  appears  therefrom (Interrupted.) 

Court:  Let  me  see  the  exhibit.  Proceed,  Mr. 
Schulz. 

Mr.  Schulz :  It  is  a  self-serving  declaration ;  two, 
it  is  based  substantially  upon  hearsay;  three,  that 
the  mtness  pretends  to  be  an  expert  upon  what  is 
a  proper  load,  in  other  words,  there  is  no  proper 
foundation  laid;  four,  it  does  not  tend  to  prove  or 
disprove  any  issue  in  this  case. 

Court:     Well,   of   course,   the   statement   of   the 
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witness,  or  the  statement  on  the  record  that  the 
car  was — ''informed  shipper  that  this  car  was  over- 
loaded" doesn't  establish  that  the  car  was  over- 
loaded, that  is  true,  but  it  is  the  record  kept.  Do 
you  base  any  objection  on  its  being  a  stock  loading 
record  of  the  company  made  at  the  time. 

Mr.  Schulz:  No,  your  Honor.  We  do  object  to 
the  content.  For  instance,  he  states  here,  "Sheep 
had  been  trailed  for  8  miles  that  morning  through 
the  rain."  Clearly  this  witness  hasn't  established 
that  he  knows  that  fact. 

Court:  Well  those  matters  can  be  settled.  I  will 
overrule  the  objection.  The  effect  of  it,  you  can 
determine  by  [87]  further  evidence  on  cross-exami- 
nation of  the  witness  as  to  what  the  record  discloses. 

(Defendant's  Exhibit  5,  being  Stock  Load- 
ing Record,  Dated  May  30,  1949,  at  Kevin, 
Montana,  was  here  received  in  evidence  and 
will  be  certified  to  the  Court  of  Appeals  by  the 
Clerk  of  the  above  Court.) 

Q.  Handing  you  what  has  been  marked  Defend- 
ant's Exhibit  5,  I  will  ask  you  to  refer  to  that  and 
state  does  that  record  show  the  loading  of  these 
sheep  started  at  10:40  a.m. 

A.     You  refer  to  the  three  cars? 

Q.     To  all  the  cars. 

Mr.  Maury:  We  object,  the  record  itself  is  the 
best  evidence.  He  doesn  't  need  to  say  what  it  states. 

Court :     Sustained. 

Q.  Now,  did  we  cover  this:  the  train  w^as  there 
at  ten  o  'clock,  was  it  not  ?  A.     Yes. 
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Q.     AVhen  did  it  depart  <?  A.     3:30  p.m. 

Q.     Loading  was  completed  at  three? 

A.    Yes. 

Q.  Are  you  familiar  with  the  location  of  the 
Potter  sheep  ranch  outside  of  Kevin  % 

A.  I  would  say  I  was  not  other  than  just  passing 
hy  on  the  dirt  road.  I  have  been  out  there,  but  I 
have  never  been  to  the  ranch  itself.  [88] 

Q.     You  haven't  been  to  the  ranch  1 

A.  No.  I  have  been  as  far  as  Aloe.  It  is  six  and 
a  quarter  miles  from  Kevin.  His  ranch  adjoins 
that. 

Q.  Was  the  trail  or  road  between  the  Potter 
ranch  and  Kevin,  INIontana,  was  it  gravel  or  hard- 
top, or  what? 

A.    It  was  just  a  regular  dirt  road. 

Mr.  Gough:     That  is  all. 

Cross-Examination 
By  Mr.  Maury: 

Q.    When  did  you  last  see  Sam  Potter? 

A.     About  August  25,  1949. 

Q.    You  haven't  seen  him  since?  A.     No. 

Q.  You  don't  know  if  he  is  in  Kevin  now  or 
not?  A.     No. 

Q.  AVere  you  transferred  from  Kevin  in  August, 
1949?  A.     That's  right. 

Q.  It  was  part  of  your  duties  to  sign  way  bills, 
was  it  not?  A.     Yes,  sir. 

Q.     And  this  is  your  signature  on  the  way  bill? 

A.     Yes,  sir. 
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Q.  Exhibit  1,  and  your  signature  on  way  bill, 
Exhibit  2*?  A.     Yes,  sir. 

Q.     They  were  signed  there  that  day?  [89] 

A.     Yes,  sir. 

Q.     The  same  day  the  sheep  were  loaded? 

A.     Yes,  sir. 

Q.  And  each  of  those  way  bills  recited  that  the 
sheep  were  in  apparent  good  condition,  did  they 
not?  A.     Yes,  sir. 

Q.     And  that  was  over  your  signature? 

A.     Yes,  sir. 

Mr.  Maury:     That  is  all. 

(Witness  excused.) 

J.  E.  McClelland 

called   as   a   witness   on  behalf   of  the   defendant, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
Bv  Mr.  Gou2h: 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


state  your  name,  please? 

J.  R.  McClelland. 

Where  do  you  reside,  sir? 

Great  Falls,  Montana. 

Are  you  employed  by  the  Great  Northern? 

Yes,  sir. 

In  what  capacity? 

Chief  dispatcher. 

You  mean  on  the  Butte  Division  of  the  Great 


Northern?  [90]  A.     Yes,  sir. 


]^22  Great  Northern  By.  Co. 

(Testimony  of  J.  R.  McClelland.) 

Q.  Does  the  Butte  Division  include  those  lines 
of  railroad  running  south  from  Kevin  to  Shelby, 
Montana,  to  Great  Falls,  ^lontana,  and  then  south 
on  the  Butte  line  to  Wickes?  A.     Yes,  sir. 

Q.  Were  you  chief  dispatcher  on  May  30  and 
31,  1949?  A.     Yes,  sir. 

Q.  And  as  part  of  your  duties  as  chief  dis- 
patcher on  this  division,  would  you  be  in  charge 
of  and  supervising  over  train  dispatching? 

A.     Yes,  sir. 

Q.  Are  you  the  one  that  is  charged  with  the 
responsibility  of  keeping  train  sheets  ? 

A.     Yes,  sir. 

Q.  I  hand  you  what  has  been  marked  for  iden- 
tification as  Defendant's  Exhibit  No.  6,  and  will 
ask  you  to  explain  what  that  is? 

A.  That  is  the  train  sheet  covering  the  movement 
of  trains  between  Sweetgrass  to  Great  Falls;  also 
on  the  line  from  Havre  to  Great  Falls.  It  shows 
the  movement  of  passenger  trains  and  freight  trains, 
and  also  carries  information  regarding  weather, 
accidents,  and  so  on  and  so  forth,  pertaining  to 
the  movement  of  trains. 

Q.     What  is  the  date  of  that? 

A.     May  30,  1949.  [91] 

Q.  I  call  your  attention  to  the  signatures  that 
appear  of  the  dispatcher  on  duty  on  the  24-hour 
period  of  that  date.  Do  you  recognize  and  know  that 
those  are  dispatchers? 

A.     Those  are  dispatchers,  J.  B.  Goodman,  mid- 
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night  to  8 ;  D.  J.  Evans,  from  8  to  4  p.m. ;  and  R.  M. 

Harris,  4  p.m.  to  midnight. 

Q.  Does  the  train  sheet  show  all  trains  oper- 
ating from  Kevin  to  Great  Falls  on  that  day,  May 
30th?  A.     Yes,    sir. 

Q.  This  record  has  been  kept  under  your  per- 
sonal su])er vision  and  in  your  custody,  has  it  not? 

A.     Yes. 

Mr.  Gough:  I  oft'er  in  evidence  Defendant's 
Exhibit  6. 

Mr.  Maury:  I  suggest  counsel  can  properly 
segregate  what  he  wants  in  this  record  and  offer  it 
separately.  As  to  the  way  these  records  are  kept, 
they  are  usually  kept  with  the  ordinary  degree  of 
accuracy.  I  don't  think  the  Court  can  read  one  of 
them.  I  know  I  can't  read  one  of  them,  but  a  pro- 
fessional can  read  them. 

Court :  What  information  do  you  have  there  that 
you  want? 

Mr.  Gough:  On  this  train  sheet  is  the  absolute 
record  of  this  train  from  Kevin  to  Shelby  and 
Shelby  to  Great  Falls. 

Court:     Is  that  what  you  want? 

Mr.  Gough:     Yes. 

Court :  Have  him  read  it  and  counsel  can  object 
to  it. 

Mr.  Gough:  Your  Honor,  there  is  good  deal  of 
authorities  [92]  to  back  up  train  sheets  in  evidence. 
They  are  exceptions  to  the  general  rule.  They  are 
admitted  as  being  permanent  records  of  the  rail- 
road. 
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Court:  For  the  purpose  of  showing  train  move- 
ments ? 

Mr.  Gough:  And  the  evidence  and  all  incidents, 
the  happenings  and  the  train  movements  as  shown 
on  the  train  schedule. 

Mr.  Maury:  I  don't  think  they  could  introduce 
the  train  record  to  show  that  they  did  not  eject  a 
passenger  at  a  certain  station. 

Court:  Of  course,  that  is  not  the  purpose.  They 
are  not  introducing  it  to  prove  it  didn't  happen. 

Mr.  Maury:  I  don't  think  they  could  introduce 
the  train  record  to  show  a  passenger  did  not  pay 
his  fare. 

Court :     No,  it  is  not  exclusive. 

Mr.  Maury:  These  other  matters,  weather  condi- 
tions, are  just  hearsay  so  far  as  this  trial  is  con- 
cerned. 

Court:  You  say  your  authority  sustains  the  in- 
troduction of  the  train  record  to  show  what  weather 
conditions  are? 

Mr.  Gough:  No,  no  I  don't  say  it  just  for 
weather  conditions. 

Mr.  Maury :  Mr.  Gough,  to  save  you  putting  all 
this  in  that  we  can't  read,  have  the  dispatcher  here 
read  what  is  relevant  to  this  case,  and  then  the 
court  can  give  us  permission  to  make  an  objection 
after  he  has  read  that.  [93] 

Court:    Very  well. 

Mr.  Maury:  That  thing  wouldn't  mean  anything 
to  us,  but  does  mean  a  lot  to  the  dispatcher. 

Court:     Very  well,  from  that,  tell  us  what  the 
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record  shows  with  reference  to  the  train  on  which 

the  eight  cars  of  sheep  were  carried. 

Q.  (By  Mr.  Gough) :  Mr.  McClelland,  looking 
at  the  train  sheet  for  May  30,  1949,  will  you  tell 
us  from  that  the  government  of  the  eight  car  loads 
of  sheep  from  Kevin,  Montana,  that  date  until  their 
arrival  at  Great  Falls  on  the  same  date? 

A.  Eight  cars  of  sheep  loaded  at  Kevin,  Mon- 
tana; loading  completed  at  3:30  p.m..  May  30th,  by 
train  that  arrived  at  Kevin  at  10  a.m.  on  this  date; 
departed  from  Kevin  at  3:50  p.m.  on  this  date, 
arriving  at  Shelby,  Montana,  at  4:45  p.m.  It  shows 
10  loads  and  eight  empties,  800  tons,  in  this  train 
arriving  at  Shelby.  The  eight  cars  of  sheep  were 
then  transferred  to  a  train  leaving  Shelby  at  6:30 
p.m.,  arriving  at  Great  Falls,  Montana,  12:45  a.m., 
]\Iay  31st.  In  this  train,  they  had  eight  loads  and 
five  empties,  365  tons.  The  eight  loads  were  the 
eight  cars  of  sheep. 

Q.     Now,  Mr.  McClelland (Interrupted.) 

Mr.  Maury:  May  I  find  out,  is  that  all  in  that 
record  that  pertains  to  this  train  *? 

Q.  Mr.  McClelland,  on  this  train  sheet,  is  there 
a  record  of  the  reports  of  weather  conditions  exist- 
ing on  this  portion  [94]  of  the  division  over  this 
period  of  time  ? 

Mr.  Maury:     As  to  this,  we  want  time  to  object. 

Court:     Very  well. 

A.  Yes,  there  is  records  of  the  weather  over  the 
division. 

Q.     Will  you  tell  us  what  this  record  shows  as 
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regards  the  condition  of  the  weather  during  that 

time  on  that  train? 

A.  Medium  rain,  cloudj^,  raining  light,  light  west 
wind. 

Court:  It  is  not  a  question  of  what  you  would 
say  it  was,  what  does  the  record  say. 

Q.     You  will  have  to  read  it  from  the  record. 

A.  I  will  have  to  ask  this :  Do  you  want  any  par- 
ticular spot? 

Q.  The  weather  condition,  as  it  applies  to  the 
train  in  which  we  are  interested,  from  Kevin  to 
Great  Falls  only. 

A.     Cloudy  to  light  rain,  calm,  light  west  wind. 

Q.     What  point  are  you  talking  about? 

A.  I  am  taking  it  from  Shelby  to  Great  Falls. 
That  is  what  you  want,  isn't  it? 

Q.     Yes. 

A.  It  runs  cloudy  to  light  rain,  temperature  65 
to  64  above,  calm  to  light  west  winds. 

Q.  That  is  for  the  movement  between  Shelby 
and  Great  Falls?  A.     That's  right. 

Mr.  Gough :     I  renew  the  offer. 

Mr.  Maury:  As  to  that  part  of  this  record  that 
the  witness  [95]  has  testified  to,  we  have  no  ob- 
jection. 

Court:  Very  well,  that  portion  of  the  record 
is  admitted,  and  then  counsel  can  take  the  record 
back.   You  need  all  of  them? 

Mr.  Gough:  They  are  permanent  records,  and 
we  are  not  allowed  to  destroy  them. 

Court:     They  wouldn't  be  destroyed  here. 
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Mr.  Gough :  How  would  it  be  if  we  took  it,  your 
Honor.    We  could  substitute  a  copy. 

Court:  Yes,  if  you  substitute  a  copy  just  with 
reference  to  this  train. 

(Defendant's  Exhibit  6,  being  Dispatcher's 
Record  of  Movement  of  Trains,  Butte  Division, 
Great  Northern  Railway  Co.,  dated  Great  Falls, 
Montana,  Monday,  May  30,  1949,  here  received 
in  evidence,  will  be  certified  to  the  Court  of 
Appeals  by  the  Clerk  of  the  above  Court.) 

Q.  Now,  Mr.  McClelland,  referring  to  the  train 
from  Kevin  to  Shelby,  was  that  what  we  call  a 
large  tonnage  train  or  a  small  tonnage  train'? 

A.  Kevin  to  Sheby?  That  is  a  small  tonnage 
train. 

Q.  Referring  now  to  the  train  between  Sheby 
and  Great  Palls  that  had  eight  loads  and  five 
empties  ? 

A.  Very  small  tonnage.  It  had  365  tons  com- 
pared to  the  3000  tons  which  it  was  capable  of 
handling. 

Q.  Referring  to  the  train  movement,  Shelby 
to  Great  Falls,  what  were  the  Toads  in  that  [96] 
train?  A.     Eight  cars  of  sheep. 

Q.     No  other  loads  in  the  train? 

A.     No  other  loads  in  the  train. 

Q.     Was  that  a  special  movement? 

A.  Yes,  I  would  consider  that  a  special  move- 
ment. 

Q.     You  are  the  chief  dispatcher  who  arran^-es 
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train  schedules  on  this  portion  of  the  Butte  Division, 

are  you  not?  A.     Yes,  sir. 

Q.  Had  you  originally  set  up  a  plan  for  the 
movement  of  the  sheep  prior  to  May  30,  1949? 

A.    Yes,  sir. 

Q.     Tell  us  what  that  plan  was? 

Court:     What  difference  does  that  make? 

Mr.  Groug'h:  The  materiality  of  that  is  we  held 
a  local  train  at  Kevin  for  loading  sheep  from  10 :30 
in  the  morning  to  4:30  in  the  afternoon.  We  were 
doing  the  best  we  could  for  them. 

Court:  Whether  you  were  doing  the  best  you 
could  or  not,  I  don't  think  that  is  material.  They 
were  loaded  at  a  particular  time,  and  they  came 
through. 

Mr.  Gough:     All  right. 

Q.  Mr.  McClelland,  I'll  hand  you  what  has  been 
identified  as  Defendant's  Exhibit  7,  and  ask  you 
what  that  is? 

A.  That  is  a  train  sheet  of  May  31st,  showing 
the  movement  of  trains  between  Great  Falls  and 
Butte,  and  also  between  Great  [97]  Falls  and  Bill- 
ings and  Laurel. 

Q.  Does  that  train  sheet  show  on  it  the  move- 
ment of  the  eight  car  loads  of  sheep  involved  in  this 
action  from  Great  Falls  to  Wickes? 

A.     Yes,  sir. 

Q.     Tell  us  when  that  left  Great  Falls? 

A.  Departed  from  Great  Falls  on  Extra  306, 
4:55  a.m. 

Q.     The  morning  of  May  31st? 
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A.  May  31st;  arrived  at  Wickes  approximately 
10:30  a.m. 

Q.     The  same  morning. 

A.     The  same  morning. 

Q.  Does  that  train  sheet  also  indicate  the  move- 
ments of  the  local  train  which  unloaded  these  sheep  ? 

A.     Yes,  sir. 

Q.  Will  you  tell  us  where  that  train  started, 
and  its  arrival  at  Wickes? 

A.  The  train  started  at  Butte,  9 :20  a.m.,  and  met 
the  extra  west  that  set  the  sheep  out  at  Wickes  at 
Boulder  at  11:25  a.m.,  and  was  over  at  Wickes 
approximately  11 :50  or  55  a.m. 

Q.  This  train  sheet  was  also  kept  under  your 
supervision  and  control,  and  you  are  responsible 
for  it?  A.     Yes,  sir. 

Q.  Does  it  show  on  this  train  sheet  weather 
conditions?  A.     Yes,  sir. 

Mr.  Maury:  As  to  this  journey,  may  we  reserve 
objection  [98]  on  it  until  we  hear  it? 

Court :     Yes. 

Q.  Referring  only  to  the  movement  of  the  sheep 
involved  from  Great  Falls  south  to  Wickes,  will 
3^ou  state  what  the  record  shows  as  regards  to 
weather  ? 

A.  It  shows  light  rain  all  night  long  and  inter- 
mittent showers  all  day  long  on  the  Butte  line, 
which  would  be  this  territory,  and  temperature  47 
to  54  above. 

Mr.  Gough:  I  will  offer  in  evidence  Defendant's 
proposed  Exhibit  7. 
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Mr.  Maury:     No  objection  to  what  has  been  read 

here. 

Court:     Very  well,  it  may  be  admitted,  and  you 

can  substitute  a  copy. 

(Defendant's  Exhibit  7,  bemg  Dispatcher's 
Record  of  Movement  of  Trains,  Butte  Division, 
Great  Northern  Railway  Co.,  dated  Great  Falls, 
Montana,  Tuesday,  May  31,  1949,  here  received 
in  evidence,  will  be  certified  to  the  Court  of 
Appeals  by  the  Clerk  of  the  above  Court.) 

Q.  Referring  once  more  to  the  record,  can  you 
tell  us  the  type  train  that  carried  the  sheep  from 
Great  Falls  to  Wickes,  I  should  say  the  class  of 
train? 

A.  That  train  was  what  we  call  a  time  train,  or 
a  through  freight  that  handles  the  through  business 
from  Great  Falls  to  Butte,  ordinarily  making  one 
set  out  at  Helena,  but  does  no  local  work  ordinarily. 

Q.     Was  that  a  large  train  that  day?  [99] 

A.  No,  that  train  had  about  two-thirds  of  its 
tonnage. 

Mr.  Gough:     That  is  all  on  that. 

(10-minute  recess.) 

Q.  Now,  Mr.  McClelland,  referring  again  to  the 
train  sheets  in  evidence,  do  these  sheets  show  the 
conductors  handling  the  trains  involved  in  this 
movement?  A.    Yes,  sir. 

Q.  Was  conductor  Veach  the  one  who  handled 
the  train  from  Kevin  to  Shelby?  A.     Yes  sir. 
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Q.  Conductor  Larson  from  Shelby  to  Great 
Falls?  A.     Yes,  sir. 

Q.  Conductor  Marceau  from  Great  Falls  to 
Wickes?  A.     Yes,  sir. 

Q.  And  Conductor  Ewinski  handled  the  unload- 
ing of  the  sheep  at  Wickes?  A.     Yes,  sir. 

Q.  In  the  course  of  railroad  operations,  is  it 
required  that  the  conductors  on  trains  keep  what 
we  call  a  wheel  report?  A.     Yes,  sir. 

Q.     Will  you  explain  what  the  wheel  report  is? 

A.  A  wheel  report  is  a  report  that  shows  the 
cars  handled,  the  loads  and  empties  handled  in  the 
train,  where  they  are  picked  up,  what  they  contain, 
and  where  delivered. 

Q.  Is  it  also  required  that  the  conductor  of  a 
train  keep  and  [100]  file  what  is  known  as  a  delay 
report?  A.     Yes.  sir. 

Q.     Tell  us  what  that  is? 

A.  A  delay  report  is  made  out  by  the  conductor 
gi\T.ng  the  information  on  the  engine  and  engineer 
and  the  delays  encountered,  such  as  switching  and 
meeting  trains  in  different  stations,  a  complete 
record  of  that  from  the  time  he  leaves  his  terminal 
until  he  arrives  at  his  terminal  and  ties  up. 

Q.  Mr.  McClelland,  you  were  the  man  in  charge 
of  train  operations  on  May  31,  1949,  were  you  not? 

A.     Yes,  sir. 

Q.  You  have  been  present  here  in  Court  and 
heard  ^Ir.  Melton  testify  regarding  the  arrival  of 
Number  306  at  Wickes  and  the  wait  for  the  local? 

A.     Yes,  sir. 
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Q.  Will  3^ou  explain  why  it  was  necessary  in 
normal  train  operations  that  Train  No.  306  did  not 
accomplish  the  imloading  of  the  sheep"? 

Mr.  Schulz:  To  which  we  object  as  not  tending 
to  prove  or  disprove  any  issues  in  this  case. 

Court:  I  don't  see  it.  There  is  no  claim  of  any 
negligence  on  the  part  of  the  plaintiff  that  that 
delay  has  anything  to  do  with  the  injuries  here. 

Mr.  Gough :     I  would  like  to  hear  their  answer. 

Mr.   Schulz:     It  is  a  contributing  factor.   [101] 

Court:  If  it  is  a  contributing  factor,  then  it  is 
material. 

Mr.  Schulz:  The  reason  for  the  delay (In- 
terrupted.) 

Court:     If   you    claim   some    delay   was    a    con- 
tributing factor,  the  delay  at  Avhat  point? 
•    Mr.  Schulz :     At  Wickes. 

Mr.  Maury:  Our  contention  is  that  when  stock 
being  transported  are  known  to  be  in  trouble  and 
needing  unloading,  that  it  is  the  duty  of  the  rail- 
road company  to  stop  that  train  and  unload  that 
stock  wherever  it  may  be.  We  will  submit  plenty 
of  authority  on  that. 

Court:    Very  well.   The  objection  is  overruled. 

Q.     Will  you  answer? 

A.  Well,  this  extra  time  train  that  handled  the 
sheep  to  Wickes,  this  train  had  been  seriously  de- 
layed at  Great  Falls  waiting  for  the  sheep  to  come 
from  Shelby,  and  that  train  is  a  through  freight, 
as  I  stated  already,  and  handles  our  eastern  con- 
nections for  Butte,  and  we  have  to  get  this  train 
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to  Butte  as  close  to  noon  as  possible  to  give  the 
switch  engine  a  chance  to  spot  business  for  Butte, 
and  also  deliver  business  to  our  foreign  line  con- 
nections at  Butte,  and  due  to  the  delay  this  train 
had  already  encountered,  and  with  the  local  train 
waiting  at  the  next  station  to  meet  306,  why  we 
let  306  set  the  cars  out  so  he  could  proceed  to  Butte, 
and  had  the  local  unload  the  sheep. 

Q.  Now,  Mr.  McClelland,  were  you  notified  by 
any  party  that  [102]  these  sheep  were  in  bad  con- 
dition and  needed  to  be  unloaded  immediately? 

A.     No,  sir. 

Court:     Do  you  want  to  make  an  objection? 

Mr.  Schulz:     Yes. 

Court:     Strike  the  answer. 

Mr.  Schulz:  We  object  to  that  as  hearsay,  this 
gentleman  is  up  in  Great  Falls. 

Court:  The  questioil  was,  was  he  notified.  The 
objection  is  overruled.   You  may  answer  again. 

A.     No,  sir. 

Q.  Had  you  been  notified,  would  you  require 
Train  306  to  stop? 

Mr.  Maury:  Objected  to;  a  mental  conclusion 
that  a  person  might  have  had  is  not  material. 

Court :     Sustained. 

Q.  In  setting  up  your  train  operation,  Mr.  Mc- 
Clelland, how  long  do  you  usually  calculate  for  the 
unloading  of  a  car  load  of  sheep? 

A.  15  minutes.  We  use  15  minutes  for  a  basic 
figure  in  the  planning  of  a  movement. 
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Q.  And  you  use  that  to  make  your  train  plans, 
to  make  your  meets  and  passing  orders'? 

A.    Yes,  sir. 

Q.  Can  you  tell  us  from  these  train  sheets  the 
length  of  [103]  time  the  local  train  that  did  the 
unloading  at  Wickes  was  there  in  Wickes? 

A.  Not  definitely.  I  would  have  to  have  the 
delay  report  to  show  that. 

Mr.  Gough :     That  is  all. 

Cross-Examination 
By  Mr.  Maury: 

Q.  Mr.  McClelland,  how  late  was  the  train  leav- 
ing Great  Falls? 

A.    Approximately  four  hours  and  45  minutes. 

Q.  What  is  the  running  time  of  that  train,  or 
what  was  the  usual  running  time  during  the  week 
of  ]May  30,  1949,  of  that  train  between  Great  Falls 
and  Wickes?  Wickes,  I  didn't  say  Butte,  I  said 
Wickes.  Can  you  look  at  the  train  sheet  and  tell 
us,  or  can  you  tell  us  from  your  individual  recol- 
lection ? 

A.     Oh,  I  would  say  approximately  seven  hours. 

Q.  What  time  was  that  train  due  in  Butte,  the 
train  with  the  sheep? 

A.  You  mean  this  particular  train,  after  leaving 
late,  what  time  should  it  have  arrived  in  Butte  ? 

Q.  No.  What  time  did  the  train  the  day  before, 
the  same  train  the  day  before,  if  it  was  on  time, 
arrive  in  Butte? 
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A.  I  can't  tell  without  tlie  train  sheet  what 
time,  but  usually  at  nine  or  ten  a.m. 

Q.  Usually  at  nine  or  10  a.m.,  and  this  train 
was  at  Wickes  [104]  at  10:30?  A.     Yes,  sir. 

Mr.  Maury:     That  is  all. 

Redirect  Examination 

By  Mr.  Gough: 

Q.     This  particular  train  left  Great  Falls,  how- 
ever, approximately  four  hours  late? 
A.     Yes,  sir. 

Recross-Examination 

By  Mr.  Maury : 

Q.  What  was  its  running  time  to  Wickes?  Con- 
sult the  sheet  on  that,  I  want  to  laiow  exactly,  from 
Great  Falls  to  Wickes. 

A.     Approximately  five  hours  and  35  minutes. 

Q.  Five  hours  and  35  minutes.  What  was  its 
running  time  from  Helena  to  Wickes  on  that  day 
with  these  sheep? 

A.     Approximately  one  hour. 

Q.  How  many  miles  is  it  from  Helena  to  Wickes  ? 
You  said  approximately  one  hour.  Give  us  exactly 
how  much. 

A.  I  would  have  to  have  the  delay  report.  You 
see  Wickes  is  not  an  open  office. 

^Ir.  Gough:  We  will  get  that,  Mr.  Maury,  the 
delay  report  to  the  conductor. 

Mr.    Maury:     It    doesn't    appear    on    the    train 
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sheet;  you  don't  [105]  know  anything  about  it,  all 

right. 

Court:     Call  the  next  witness. 

(Witness  excused.) 

ROY  U.  VEACH 

called  as  a  witness  on  behalf  of  defendant,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Gough: 

Q.     State  your  name,  please,  sir? 

A.     Roy  U.  Veach. 

Q.     Where  do  you  live,  Mr.  Veach? 

A.     Shelby,  Montana. 

Q.  Are  you  a  conductor  of  the  Grreat  Northern 
Railway  Company?  A.     Yes,  sir. 

Q.  How  many  years  have  you  been  in  train 
service  ?  A.     35. 

Q.  Were  you  a  conductor  for  the  Great  Northern 
between  Kevin  and  Shelby  on  May  30th,  1949? 

A.     Yes,  sir. 

Q.     Was  that  Memorial  Day? 

A.    Yes,  it  was. 

Q.  Do  you  remember  on  that  day  handling  in 
your  train  eight  carloads  of  sheep  from  Kevin, 
bound  south  towards  Shelby? 

A.     Yes,  sir.  [106] 

Q.  I  hand  you  what  has  been  marked  for  iden- 
tification as  Defendant's  Exhibit  8,  and  ask  you, 
sir,  what  that  is? 

A.     That  is  my  delay  report.  May  30,  1949. 
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Q.     Was  that  prepared  by  you? 

A.     Yes,  sir. 

Q.     Is  it  in  your  handwriting? 

A.     Yes,  sir. 

Q.     Signed  by  you? 

A.     Yes,  sir. 

Mr.  Gough:  I  will  offer  in  evidence  Defend- 
ant's Exhibit  8. 

Mr.  Maury:     No  objection. 

Court:     Very  well,  it  is  admitted. 

(Defendant's  Exhibit  8,  being  Train  Delay 
Report,  dated  May  30,  1949,  here  received  in 
evidence,  will  be  certified  to  the  Court  of  Ap- 
peals by  the  Clerk  of  the  above  Court.) 

Q.  Referring  to  Defendant's  Exhibit  8,  I  will 
ask  you  to  state,  after  refreshing  your  memory 
from  looking  at  that,  as  to  when  you  arrived  with 
your  train  at  Kevin  on  the  morning  of  May  30, 
1949?  A.     We  arrived  at  ten  a.m. 

Q.     How  long  were  .you  there? 

A.     I  was  there  until  3:45  p.m. 

Q.     And  from  there,  did  you  proceed  to  Shelby? 

A.     Yes,  sir. 

Q.  How  long — excuse  me,  when  did  you  get  to 
Shelby?  [107]  A.     3:45. 

Q.     Why  were  you  delayed  at  Kevin  that  time? 

A.     On  account  of  loading  the  sheep. 

Q.  At  the  time  you  arrived  with  your  train  at 
Kevin,  were  the  sheep  in  the  yards  ready  to  be 
loaded?  A.     No,  they  weren't. 
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Q.  Were  you  tliere  present  from  ten  in  the 
morning  until  3:45  around  the  stockyards  while 
this  loading  took  place? 

A.    Yes,  except  the  time  we  took  out  for  lunch. 

Q.  Now,  Mr.  Veach,  will  you  tell  us  whether 
or  not  it  was  raining  when  you  arrived  at  Kevin 
about  ten  o'clock  that  morning? 

A.     No,  it  wasn't  raining. 

Q.     Had  it  been  raining  previously? 

A.     Yes,  it  had. 

Q.    Did  you  assist  in  the  loading  of  the  sheep  ? 

A.     I  poked  them  with  my  shoe  as  much  as  I 

could. 

Q.     Did  you  observe  the  condition  of  the  sheep? 

A.    Yes,  I  did. 

Q.    Will  you  tell  us  what  condition  you  observed  ? 

A.  I  thought  they  were  very  wet.  The  little 
fellows  was  muddy  and  dirty. 

Q.  And,  Mr.  Veach,  you  have  been  a  conductor 
for  a  good  number  of  years  now? 

A.     Yes,  35  years. 

Q.    Have  you  loaded  many  sheep?  [108] 

A.     Yes,  lots  of  them. 

Q.  Now,  when  you  first  arrived,  were  one  of  the 
stock  cars  spotted  at  the  chute  at  Kevin? 

A.    Yes,  it  was. 

Q.    Was  any  loading  taking  place? 

A.     They  hadn't  started  any  loading  yet. 

Q.     Did  they  start  to  load  some  time  after  that? 

A.    Yes,  shortly  after  we  got  the  engine  down. 

Q.    When  they  started  loading  sheep,  did  they 
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load  continually  until  they  finished  the  whole  eight 

cars,  or  were  there  some  lulls  in  the  loading? 

A.  There  was  a  slow-up  in  there.  They  took  time 
to  cut  the  sheep  and  sort  them. 

Q.  During  the  process  of  the  loading  of  these 
sheep,  did  it  start  to  rain  again  % 

A.  It  started  to  rain  after  lunch  again,  some 
time  after  lunch;  I  wouldn't  know  just  what  time. 

Q.  Did  it  rain  on  the  sheep  part  of  the  time 
they  were  being  loaded? 

A.     There  was  a  light  rain  at  that  time,  yes. 

Q.  Now,  after  you  departed  from  Kevin  with 
the  sheep  in  your  train,  did  you  proceed,  start  to 
Shelby?  A.     Yes,  sir. 

Q.  Did  anything  happen  to  your  train  between 
Kevin  and  Shelby?  [109]  A.     No. 

Q.     Did  you  make  any  sudden  stops? 

A.     Never  did. 

Q.     Was  there  any  rough  handling? 

A.     Not  a  bit. 

Q.     Was  there  any  switching? 

A.  No  switching  until  we  got  to  Shelby,  and 
then  we  didn't  switch  the  sheep.  All  we  done  was 
set  them  over. 

Q.  Did  you  notice  the  condition  of  the  stock- 
yards in  Kevin  the  day  of  May  30th? 

A.     Yes,  I  noticed  the  condition. 

Q.     What  condition  did  you  observe? 

A.  The  two  entrance  pens  was  in  very  bad 
shape;  they  were  very  muddy.  You  see,  they  have 
an  entrance  pen  on  the  west  there,  and  then  there 
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is  an  entrance  on  the  side  at  the  middle  pen,  I 

think  it  is. 

Q.  When  you  picked  the  sheep  up  in  your  train, 
where  in  the  train  were  the  sheep  located? 

A.    Right  behind  the  engine. 

Q.  Did  you  inspect  the  train  after  you  arrived 
at  Shelby?  A.     Yes,  I  did. 

Q.     By  "inspecting  the  train,"  what  do  we  mean? 

A.  You  look  at  your  train  as  you  go  down  along ; 
anything  like  open  cars  we  would  see,  or  your  run- 
ning gear  of  your  train,  such  matters.  [110] 

Q.  At  that  time  in  Shelby,  after  you  arrived 
there,  did  you  observe  these  eight  cars  of  sheep? 

A.     Yes,  I  did. 

Q.     What  did  you  observe  about  them  then? 

A.  I  noticed  a  lot  of  little  lambs  laying  down. 
They  wasn't  much  larger  than  jack  rabbits,  they 
didn't  look  to  me  then. 

Q.  Were  any  sheep  piled  up  in  the  cars?  Were 
they  piled  up  at  either  end  of  the  cars? 

A.     No,  they  weren't. 

Q.  Was  there  anything  that  made  you  think 
there  was  anything  wrong  with  the  sheep? 

A.  No,  I  couldn't  see  anything  wrong  with  them 
outside  of  being  wet. 

Q.  So  far  as  you  know,  when  you  last  observed 
them,  the  sheep  were  in  good  condition? 

A.    Yes. 

Q.  Mr.  Thomas  and  Mr.  Melton,  who  shipped 
these  sheep,  do  you  know  them? 

A.     Do  I  know  them? 
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Q.     Do  you  loiow  them  by  sight  f 

A.  Yes,  I  know  them  by  sight.  I  just  had  met 
Mr.  Thomas. 

Q.  During  the  loading  of  the  sheep,  was  Mr. 
Melton  in  charge  of  the  loading  operations? 

A.     Yes,  he  was  down  in  the  yard. 

Q.     He  was  boss  of  the  deal?  [Ill] 

A.     Yes. 

Mr.  Gough:  You  may  cross-examine.  Your 
Honor,  I  marked  an  exhibit  for  identification  and 
didn't  use  it. 

The  Court:     If  it  isn't  material,  we  don't  want  it. 

Cross-Examination 
By  Mr.  Schulz: 

Q.  Mr.  Veach,  how  long  a  time  did  you  have  the 
sheep  in  your  custody  ? 

A.  In  my  custody?  I  had  them  from  3:35  to 
4:45. 

Q.     Where  did  you  leave  the  sheep? 

A.     Shelby. 

Q.    Were  they  in  good  order  when  you  left  them? 

A.     Yes. 

Mr.  Schulz :     That  is  all. 

Redirect  Examination 

By  Mr.  Gough : 

Q.    The  sheep  were  svet? 

Mr.  Maury:     We  object  to  that  as  leading  and 
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repetion,  and  it  is  merely  for  accentuationg  pur- 
poses. 

Mr.  Gough :     Did  he  say  at  Shelby  f 

The  Court :  Yes,  when  he  examined  the  sheep  at 
Shelby,  he  saw  nothing  out  of  the  ordinary  except 
that  they  were  wet. 

Mr.  Gough:  I'll  withdraw  the  question.  Call 
Mr.  Larson. 

(Witness  excused.)  [112] 

PERCY  WILLIAM  LARSON 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Gough: 

Q.     State  your  name,  please? 

A.     Percy  William  Larson. 

Q.    Where  do  you  live,  sir! 

A.     Great  Falls,  Montana. 

Q.  Are  you  a  conductor  of  the  Great  Northern 
Railway  Company?  A.     Yes,  sir. 

Q.  How  many  years  have  you  been  in  train 
service?  A.     35  years. 

Q.  Were  you  a  conductor  on  the  Great  Northern 
train  between  Shelby  and  Great  Falls  on  May  30, 
1949?  A.    Yes,  sir. 

Q.  Do  you  remember  handling  a  train  contain- 
ing eight  loads  of  sheep  destined  for  Great  Falls 
and  beyond?  A.     Yes,  sir,  I  do. 

Q.     Mr.    Larson,    I    hand    you    what    has    been 
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marked  for  identification  as  Defendant's  Exhibit 

9,  and  ask  you  what  that  is? 

A.  It  is  a  delay  report  for  the  movement  of  the 
train. 

Q.     And  was  that  delay  report  made  by  you  ? 

A.     Yes,  sir. 

Q.     On  that  date?  [113]  A.     Yes,  sir. 

Q.  And  are  the  words  and  figures  which  ap- 
pear there  in  your  writing? 

A.     Yes,  sir,  they  are. 

Q.     I  notice  it  has  not  been  signed. 

A.  We  are  not  compelled  to  sign  them  down 
here ;  only  in  case  of  tying  up,  something  like  that ; 
it  isn't  the  practice  to  sign  them  down  there. 

Mr.  Gough:  I  offer  in  evidence  Defendant's 
proposed  Exhibit  number  9. 

Mr.  Maury:     No  objection. 

The  Court:     It  is  admitted. 

(Defendant's  Exhibit  9,  being  Train  Delay 
Report,  dated  May  30,  1949,  here  received  in 
evidence,  will  be  certified  to  the  Court  of  Ap- 
peals by  the  Clerk  of  the  above  Court.) 

Q.  Referring  to  Defendant's  Exhibit  9,  will  you 
state  from  looking  at  that,  Mr.  Larson,  the  time 
your  train  departed  from  Shelby! 

A.     6:40  p.m. 

Q.     That  was  May  30,  1949?  A.     Yes,  sir. 

Q.  Now,  proceeding  down  the  column  of  your 
remarks  on  the  sheet,  will  you  tell  us  where  the  first 
stop  occurred?  A.     Conrad,  Montana. 
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Q.     How  long?  [114] 

A.     Five  mmutes,  inspection. 

Q.    For  inspection.  What  does  that  mean? 

A.  We  walk  around  the  train  inspecting  the 
running  gear  and  the  equipment  and  also  stop  for 
anything  that  we  have  on  the  train. 

Q.  Now,  proceeding  down  the  line  further,  what 
was  the  next  stop? 

A.     Powell,  nine  p.m.,  mitil  11:30  p.m. 

Q.     What  was  the  occasion  for  that  stop? 

A.  There  was  another  freight  train  in  there 
that  was  disabled,  had  engine  failure,  and  we 
couldn't  get  by. 

Q.  During  that  stop  at  Powell,  were  the  sheep 
in  your  train  moved  from  the  main  line  or  anything 
of  the  kind?  A.     No,  sir. 

Q.  Then,  after  you  departed  from  Powell,  what 
is  the  next  stop.  Great  Falls? 

A.     No,  we  went  to  Vaughn,  12:05  to  12:25. 

Q.     What  is  the  reason  for  that? 

A.     We  met  the  time  freight  there,  495. 

Q.  That  delay  there  was  merely  a  meet  for  an- 
other train?  A.     Yes,  on  the  passing  track. 

Q.     Your  train  was  used  for  no  other  purpose  ? 

A.     No,  sir,  just  set  on  the  passing  track. 

Q.    You  did  no  local  work,  no  switching? 

A.     No,  sir.  [115] 

Q.  Did  you  do  any  switching  or  any  local  work 
any  place? 

A.    Just  at  Powell,  cut  our  train  off  and  went  up 
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and  put  the   other   train  away   so  the   passenger 

train  could  get  by. 

Q.  Do  you  mean  you  took  the  power  off  your 
train  ^ 

A.  Just  took  our  engine  and  went  down  and 
doubled  his  train  in  and  got  back  to  ours  and  let  the 
passenger  train  by. 

Q.  During  that  time,  the  sheep  were  not  con- 
nected with  the  power  ?  A.     No,  sir. 

Q.     When  did  yoU  arrive  in  Great  Falls'? 

A.     12:45  a.m. 

Q.  At  the  time  you  picked  up  the  train  at 
Shelby,  did  you  inspect  your  loads'? 

A.    Yes,  sir. 

Q.  Did  you  find  anything  at  that  time  wrong  or 
in  error  about  them?  \ 

A.  No,  sir,  I  walked  around  the  train  and 
everything  looked  O.K.  to  me. 

Q.  At  the  time  that  you  inspected  your  train  at 
Conrad,  did  you  find  anything  wrong  with  your 
loads'?  A.     No,  sir. 

Q.  Would  you  make  any  notation  on  your  delay 
report  as  to  the  condition  of  these  sheep  if  there 
was  anything  to  be  noted'? 

A.     That  is  on  the  wheel  report. 

Q.  I  hand  you  what  has  been  marked  for  identi- 
fication as  [116]  Defendant's  Exhibit  number  10.  I 
will  ask  you  what  that  is '? 

A.  Yes.  That  is  the  wheel  report  for  the  move- 
ment from  Shelby  to  Great  Falls. 


146  Great  Northern  By.  Co. 

(Testimony  of  Percy  William  Larson.) 

Q.  On  this  particular  train  about  which  we  have 
been  talking?  A.     Yes,  sir. 

Q.    Was  that  made  out  by  you  ? 

A.     Yes,  sir. 

Q.     It  is  in  your  handwriting?  A.     Yes. 

Q.  And  the  signature  of  Larson,  the  conductor, 
is  yours?  A.     That  is  mine. 

Q.  On  the  rear  of  this  wheel  report  appears 
your  signature  again,  does  it  not  ? 

A.     Yes,  sir.  * 

Mr.  Gough:  Offer  in  evidence  Defendant's  pro- 
posed Exhibit  10. 

Mr.  Maury:     And  the  back  of  it,  too? 

Mr.  Gough:  Both  the  front  and  rear.  Have  you 
any  objection? 

Mr.  Maury:     No. 

The  Court:    No  objection?   It  is  admitted. 

(Defendant's  Exhibit  10,  being  w^heel  report 
above  referred  to,  here  received  in  evidence, 
will  be  certified  to  the  Court  of  Appeals  by  the 
Clerk  of  the  above  Court.) 

Q.  I  ask  you  to  refer  to  the  rear  of  the  wheel 
report,  and  on  [117]  the  notation  does  it  appear 
you  have  marked  "Sheep  O.K."? 

A.    Yes,  I  marked  them  O.K. 

Q.  At  any  time  while  the  sheep  were  in  your 
train,  was  there  any  rough  handling? 

A.    No,  sir,  there  was  not. 

Q.    Any  sudden  or  emergency  stops  made? 

A.    No. 


vs.  George  M.  Melton  147 

(Testimony  of  Percy  William  Larson.) 
Q.     Where  in  the  train  were  the  sheep  located  ? 
A.     On  the  head  end. 
Q.     By  the  head  end,  you  mean  they  were  next  to 

the  power?  A.     Next  to  the  power. 

Cross-Examination 
By  Mr.  Schulz: 

Q.  At  what  point  in  your  journey  did  you  mark 
the  wheel  report  "sheep  O.K.'"? 

A.  After  I  left  Powell,  I  closed  up  my  reports 
and  marked  them  O.K. 

Q.     What  time  did  you  leave  Powell? 

A.     About  11:30  p.m.,  somewhere  around  there. 

Q.     Did  you  inspect  the  sheep  after  that? 

A.  Yes,  I  walked  along  the  train  at  Vaughn, 
everything  looked  all  right. 

Q.     This  was  in  the  middle  of  the  night? 

A.     Yes,  sir.  [118] 

Q.  Did  you  get  in  the  cars  and  inspect  the 
sheep?  A.     No,  sir. 

Q.  Did  you  have  a  ladder  and  examine  both 
decks?  A.     We  take  a  lantern  and  flash  it  in. 

Q.    Just  flashed  it  in?  A.    Yes. 

Mr.  Schulz:     That  is  all. 

(Witness  excused.) 
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CLIFTON  C.  MARCEAU 
called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Grough: 

Q.     State  your  name,  please? 

A.     Clifton  C.  Marceau. 

Q.    Where  do  you  live?  A.     Great  Falls. 

Q.  Are  you  employed  as  a  conductor  by  the 
Great  Northern?  A.     Yes,  sir. 

Q.    How  many  years  have  you  been  so  employed? 

A.     34  years. 

Q.  Were  you  a  conductor  in  train  service  on  the 
Great  Northern  on  May  31,  1949? 

A.    Yes,  sir.  [119] 

Q.  Were  you  conductor  on  train  306,  time 
freight  out  of  Great  Falls  to  Butte  on  that  date? 

A.     Yes,  sir. 

Q.  Do  you  remember,  Mr.  Marceau,  a  shipment 
in  your  train  of  that  date  consisting  of  eight  car- 
loads of  sheep  bound  for  Wickes  ? 

A.     I  remember  it,  yes,  I  remember  handling  it. 

Q.  I  hand  you  what  has  been  marked  for  identi- 
fication as  Defendant's  Exhibit  11.  Will  you  tell  us 
what  it  is? 

A.  It  is  a  delay  report  of  the  extra  306  west, 
Great  Falls  to  Butte. 

Q.    Is  it  made  out  by  you?  A.    Yes,  sir. 

Q.  The  notations  appearing  thereon  are  in  your 
handwriting?  A.     All  of  them. 

Q.     The  signature  is  yours?  A.     Yes,  sir. 
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Q.  Does  that  show  the  operation  of  your  train 
from  the  time  it  left  Great  Falls  to  its  arrival  at 
Butte?  A.     It  does,  yes,  sir. 

Mr.  Gough:  Offer  Defendant's  Proposed  Ex- 
hibit number  11. 

Mr.  Maury :     No  objection. 

The  Court:     It  is  admitted. 

(Defendant's  Exhibit  11,  being  Train  Delay 
Report,  dated  May  31,  1949,  here  received  in 
evidence,  will  be  certified  to  the  Court  of  Ap- 
peals by  the  Clerk  of  the  above  Court.)  [120] 

Q,  I  hand  you  now  what  has  been  marked  for 
identification  as  Defendant's  Exhibit  12.  I  will  ask 
you  to  state  what  that  is? 

A.  It  is  a  delay  report,  or  wheel  report  for  Ex- 
tra 306  West,  Great  Falls  to  Butte  on  May  31st. 

Q.  Does  that  show  the  consist  and  the  way  the 
train  was  lined  up  on  that  date?  A.     Yes. 

Q.  Does  that  show  you  had  on  your  train  eight 
carloads  of  sheep?  A.     Yes,  sir. 

Q.     Where  in  the  train  were  they  located? 

A.  They  were  located  behind  seven  cars  on  the 
head  end. 

Q.     Tell  us  the  number  of  cars  in  that  train? 

A.    41  cars. 

Q.  Now,  using  those  documents  to  refresh  your 
recollection,  Mr.  Marceau,  will  you  tell  us  after  you 
left  Great  Falls — first  tell  us  when  you  left  Great 
Falls?  A.     Left  Great  Falls  4:55  a.m. 

Mr.  Maury:     4:55?  A.     That's  right. 
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Q.     Where  was  your  first  stop  ? 

A.     Cascade,  Montana. 

Q.     How  long'? 

A.     We  arrived  at  5:55  and  departed  at  6:05. 

Q.     For  what  purpose  was  that  stop  made  ?  [121] 

A.     Train  inspection,  10  minutes. 

Q.  During  the  inspection  of  the  train,  do  you 
remember  what  took  place? 

A.  The  engineer  drops  off  the  engine  and  comes 
back  until  he  meets  the  man  from  behind,  and  then 
he  walks  back  up  the  opposite  side  and  looks  at  the 
running  gear  and  the  condition  of  the  stock  or  any- 
thing we  have  on  the  train. 

Q.  Did  you  make  any  notation  at  that  time  re- 
garding the  loads  in  your  train  ? 

A.    We  did  if  we  found  anything  wrong. 

Q.  If  there  was  nothing  w^rong,  you  made  no 
notation  ? 

A.  I  don't  find  any  notation  on  here  at  all,  just 
*'I0  minutes  inspection." 

Q.     Where  was  the  next  stop? 

A.    Wolf  Creek. 

Q.     How  long?  A.     From  7:05  to  7:15. 

Q.    Did  you  inspect  the  train  at  that  point? 

A.  Yes,  I  inspected  the  train  and  the  head 
brakeman  unloaded  one  piece  of  way  freight  then. 

Q.  After  insi)ection  of  the  train,  did  you  dis- 
cover anything  was  wrong? 

A.    Didn't  discover  anything  wrong. 

Q.     Where  was  the  next  stop? 

A.     Helena,  8:35  to  9:30,  55  minutes.  [122] 
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Q.     Explain  the  cause  of  the  stop  there? 

A.  Stopped  to  eat,  30  minutes  to  eat,  and  25 
minutes  waiting  for  a  switch  engine  to  take  the 
Helena  loads  oif  the  train. 

Q.  Waiting  for  a  switch  engine  to  take  the 
Helena  loads  off  the  train.   Explain  that  movement. 

A.  According  to  the  wheel  report,  there  was 
only  seven  cars  right  next  to  the  engine  that  he 
picked  off  the  train. 

Q.  Did  he  move  your  train  other  than  to  pick 
off  the  load? 

A.  No,  I  don't  know  why  he  would ;  I  don't  know 
what  he  would  move  it  for. 

Q.     Did  you  inspect  the  train  there? 

A.  Yes,  sir,  the  hind  brakeman  and  the  conduc- 
tor left  the  train  and  it  pulled  by,  and  they  seen 
both  sides  of  the  train. 

Q.  Did  you  see  anything  wrong  at  that  time  with 
the  eight  cars  of  sheep?  A.     No,  sir. 

Q.  And  were  you  able  to  see  the  sheep  from  the 
ground?  A.     Yes,  sir,  it  was  daylight. 

Q.  After  you  left  Helena,  where  did  you  next 
stop? 

A.  Stopped  next  at  Wickes,  arrived  there  at 
10:30. 

Q.    How  long  were  you  there  at  Wickes? 

A.  We  departed  at  11  a.m.,  30  minutes,  switch- 
ing and  inspection. 

Q.  Will  you  explain  to  us,  Mr.  Marceau,  just 
what  happened  when  you  pulled  the  train  up  at 
Wickes?  [123] 
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A.  I  had  the  brakemen  cut  eight  cars  of  stock 
off  and  then  pulled  the  train  up  the  creek.  I  walked 
from  the  caboose  up  and  I  arrived  there  when  they 
were  shoving  the  cars  in. 

Q.  You  say  "shoving  the  cars  in."  You  mean 
shoving  them  out  on  the  spur  track  to  the  stock 
yard'?  A.     That's  right. 

Q.     Go  ahead. 

A.  When  I  got  there,  I  met  Mr.  Melton.  I  didn't 
know  who  he  was  at  that  time;  I  didn't  know  he 
was  Mr.  Melton.  He  was  pretty  well  put  out  when 
I  told  him  I  couldn't  unload  them,  just  set  them  out 
and  go.  He  was  pretty  mad  and  wanted  me  to  stop 
and  unload  them.  If  I  can  remember,  he  wanted 
one  certain  car  spotted.  He  said  if  he  could  get 
that  one  spotted,  it  wouldn't  be  so  bad.  That  is  the 
way  I  remember. 

Q.     Did  you  spot  the  one  certain  car? 

A.  That  car,  if  I  remember  right,  was  so  he 
could  unload  out  of  it,  yes. 

Q.  Did  you  explain  to  Mr.  Melton  the  reason 
why  you  could  not  delay  your  train? 

A.  I  told  him  I  had  a  message  from  the  dis- 
patcher to  set  them  out  and  go. 

Q.  At  that  time,  Mr.  Marceau,  was  anything 
said  to  you,  or  did  you  note  any  condition  of  the 
stock  in  the  cars? 

A.  I  didn't  notice  any  piled  up  or  anything.  We 
generally  move  so  much  that  we  wouldn't  pay  much 
attention  to  them.  All  [124]  I  did  was  get  the  stuff 
set  out  and  get  out  of  town. 
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Q.  Did  you  observe  the  cars  of  stock  when  being 
set  out  at  the  stockyard  track? 

A,  I  observed  them  crawling  up  on  the  cars  and 
setting  the  brakes  and  what  you  could  see  from  the 
ground. 

Q.     You  observed  no  pile-upsf  A.     No,  sir. 

Q.  Did  you  observe  any  sheep  in  the  car  as  fallen 
down  or  having  fallen  down  ? 

A.  I  didn't  notice  that  from  the  ground.  We 
didn't  see  any.  The  brakeman  didn't  see  any,  or  he 
would  have  reported  to  me,  I  suppose. 

Q.  Now,  you  said  you  and  Mr.  Melton  had  some 
conversation.  Where  did  that  conversation  take 
place? 

A.  Right  at  the  stockyard  chute.  When  we 
backed  in  there,  somebody  hollered;  as  we  were 
shoving  by,  I  went  around  'the  car  and  talked  to 
him  right  at  the  stock  chute. 

Q.  You  and  Mr.  Melton  stayed  at  the  stock 
chute  during  the  30  minutes  ? 

A.  No,  that  30  minutes  included  setting  out  and 
coupling  up.  I  don't  suppose  I  talked  to  him  over 
five  minutes. 

Q.     Was  anyone  else  present  at  that  time? 

A.  There  was  several  around  there;  I  don't 
know  who  they  were. 

Q.  Did  you  notice  Mr.  Melton  or  any  other  per- 
son not  connected  with  your  train  crew  in  the 
course  of  going  through  the  cars?  [125] 

A.     Not  while  I  was  there. 
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Q.  Now,  Mr.  Marceau,  on  the  transportation 
from  Great  Falls  to  Wiekes,  at  any  time,  did  any- 
thing happen  to  your  train  in  the  way  of  rough  han- 
dling or  sudden  stops  or  emergency  application  of 
air  which  would  cause  any  damage? 

A.     No,  sir, 

Q.  Did  anything  happen  to  that  train  out  of  the 
ordinary  %  A.     No. 

Q.  Did  you  make  anj^  notation  on  either  the 
wheel  report  or  the  delay  report  as  to  anything  un- 
usual occurring  on  that  trip"? 

A.     No,  sir,  I  did  not. 

Q.  Have  you  been  operating  on  this  end  of  the 
Butte  Division  between  Butte  and  Great  Falls  for 
some  time? 

A.     The  biggest  part  of  my  34  years,  yes,  sir. 

Q.  Have  you  had  in  that  time  occasion  to  haul 
livestock,  both  sheep  and  cattle,  between  Great 
Falls,  Helena,  and  Butte? 

A.     Yes,  lots  of  it,  yes,  you  bet. 

Q.  Is  there  anything  in  the  grade  of  the  railway 
company  between  Helena  and  Wiekes  in  particular 
which  would  cause  damage  to  livestock? 

A.  It  is  a  2.2  grade,  but  I  don't  know  if  it  would 
cause  damage  to  stock  going  over  there. 

Q.     Has  it  in  the  past  caused  any  damage? 

Mr.  Maury:  Objected  to  as  not  material  and  not 
convincing  or  proving  anything  as  to  what  hap- 
pened on  this  particular  trip.  [126] 

Court :     Sustained. 

Q.     Mr.  Marceau,  when  you  set  your  train  in  the 


vs,  George  M.  Melton  155 

(Testimony  of  Clifton  C.  Marceau.) 
siding  there  connected  with  the  stockyard,  you  and 
your  brakenian  set  the  brakes  on  the  cars  before 
you  took  off  the  power? 

A.  I  don't  remember  which  one  of  us  done  it; 
one  of  us  or  both  of  us  maybe.  All  eight  cars  had 
to  be  tied  down. 

Q.     The  train  was  tied  down  ? 

A.  Tied  down  by  the  rear  brakeman  on  the  main 
line.  The  eight  cars  had  to  be  tied  down  before  we 
could  leave  them. 

Mr.  Gough :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Schulz : 

Q.  I  believe  you  told  us,  Mr.  Marceau,  you  de- 
parted from  Helena  at  9 :30  ? 

A.     Departed  from  Helena  9:30  a.m.,  yes,  sir. 

Q.     When  did  you  arrive  at  Wickes  % 

A.     At  10:30. 

Q.     What  distance  is  that? 

A.  The  mileage  from  Helena  to  Wickes?  I 
would  have  to  have  a  time  card  to  Butte  to  figure 
that  out,  36  miles,  I  think — 26  miles,  a  little  more 
or  less. 

Q.  When  you  saw  Mr.  Melton  there  at  Wickes, 
what  did  he  say  to  you  % 

A.     I  couldn't  remember  that.  [127] 

Q.  Did  he,  in  effect,  report  to  you  the  sheep 
were  in  bad  condition? 

A.  I  don't  know  whether  he  said  so  much, 
whether  he  did  that  or  not,  but  I  thought  he  said 
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something  about  one  car  he  would  like  to  unload 

first. 

Q.  He  was  making  some  complaint  about  the 
condition  of  the  sheep  ? 

A.  He  was  complaining  plenty  about  us  not  un- 
loading them. 

Q.  He  wanted  you  to  spot  the  cars,  is  that  cor- 
rect? A.     That's  right. 

Q.    Which  you  refused  to  do? 

A.  I  didn't  refuse;  I  told  him  my  instructions 
said  not  to. 

Q.    You  failed  to  do  it?  A.     I  didn't  do  it. 

Q.  I  understand  throughout  the  course  of  the 
trip,  whenever  you  made  an  inspection,  you  walked 
along  the  ground  to  inspect  your  cargo,  is  that 
correct?  A.     Yes,  sir. 

Q.     These  sheep  were  in  double  decks  ? 

A.    Yes,  sir. 

Q.  From  your  position  on  the  ground,  you,  of 
course,  couldn't  observe  the  condition  of  the  sheep 
in  the  upper  deck? 

A.  It  would  be  hard  to  unless  you  went  up  to 
make  a  check-up. 

Q.  How  many  cars  did  you  have  in  the  train  be- 
tween Helena  and  Wickes  ?  [128] 

A.  Between  Helena  and  Wickes,  we  had  14 
loads  and  19  empties. 

Q.     14  loads  and  19  empties  ? 

A.     That's  right,  that  is  33  cars. 

Q.    What  type  of  power  did  you  have  ? 
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A.  The  306  is  a  3-unit  Diesel  Delco,  3-imit 
Diesel. 

Q.  I  believe  you  said  that  all  eight  cars  had  been 
tied  down  once  they  were  put  on  the  spur,  is  that 
correct  ?  A.     Yes,  sir. 

Q.    What  do  you  mean  by  tied  dowTi  ? 

A.  Set  the  hand  brakes  so  they  won't  start 
running  away  when  there  was  nobody  with  them. 

Mr.  Schulz :     That  is  all. 

(Witness  excused.) 

WALTER  S.  LUKASIK 
called   as  a  witness   on  behalf  of  the   defendant, 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Gough: 

Q.     State  your  name,  please? 

A.     Walter  S.  Lukasik. 

Q.    You  are  residing  at  Great  Falls? 

A.     Yes,  sir. 

Q.  You  are  in  train  service  with  the  Great 
Northern  Railway?  A.    Yes,  sir.   [129] 

Q.  Were  you  head  brakeman  on  Extra  Time 
Freight  306  out  of  Great  Falls  May  31,  1949? 

A.     Yes,  sir. 

Q.  Do  you  recall  delivering  to  Wickes,  Montana, 
eight  carloads  of  sheep  that  day?  A.     I  do. 

Q.  Now,  as  head  brakeman,  do  you  make  an  in- 
spection of  the  train  at  inspection  stops  ? 
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A.  I  make  inspection  of  the  foiward  half  of  the 
train. 

Q.     Did  you  follow  that  practice  that  day? 

A.    Yes,  I  did. 

Q.  I  believe  it  has  been  testified  to  here  that  that 
particular  train  stopped  at  Cascade,  Wolf  Creek 
and  Helena  prior  to  reaching  Wickes  % 

A.    Yes,  it  did. 

Q.  And  at  each  one  of  those  points  an  inspection 
took  place.   Did  you  take  part  in  that  inspection? 

A.  Yes,  I  did  at  Cascade,  the  head  half  of  the 
cars. 

Q.  At  that  time  did  you  notice  anything  out  of 
the  ordinary  with  regard  to  the  eight  cars  of  sheep  ? 

A.     Not  a  thing. 

Q.  They  are  moving  in  the  ordinary  condition 
of  shipment? 

A.     Everything  appeared  normal  on  the  train. 

Q.    You  did  not  inspect  the  train  at  Wolf  Creek  ? 

A.  No,  I  didn't;  I  had  to  unload  some  way 
freight  there.  [130] 

Q.    Did  you  inspect  the  freight  at  Helena? 

A.  I  cut  the  engine  off  and  got  back  and  waited 
for  the  rear  man  to  come  up,  and  I  did  get  down 
around  the  stock  and  did  look  it  over. 

Q.    Did  you  notice  anything  out  of  normal  there  ? 

A.    Nothing  out  of  normal. 

Q.  On  arrival  of  the  train  at  Wickes,  did  you 
cut  off  the  eight  cars  of  sheep  ? 

A.  Yes,  I  go  back  and  make  the  cut  there.  They 
pull  up  and  back  them  into  the  stockyards. 
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Q.  You  had  to  inspect  the  eight  cars  of  sheep 
to  make  the  cut?  A.     Yes. 

Q.     Did  you  look  at  the  sheep  at  that  time? 

A.  Yes,  I  looked  at  the  sheep ;  I  made  it  a  prac- 
tice to  do  it. 

Q.  Did  you  observe  anything  out  of  the  ordi- 
nary? A.     Not  a  thing. 

Q.     AVere  any  sheep  piled  in  the  ends  of  the  cars  ? 

A.  No,  I  don't  believe  there  was  any;  I  would 
have  noticed  that  if  they  were. 

Q.  After  the  sheep  were  put  on  the  spur  track 
leading  to  the  stockyard,  do  you  recall  them  again? 

A.  Yes,  sir,  there  was  a  little  work  to  be  done 
there  spotting  this  one  car,  and  I  talked  with  the 
conductor  there  and  I  walked  back  and  met  him 
and  we  had  to  go  back  and  pass  signals  [131]  and 
get  up  and  down  the  cars  and  put  on  some  brakes, 
and  I  did  get  a  look  at  them  then. 

Q.  Did  you  see  any  sheep  piled  up  in  the  cars 
then?  A.     No,  I  didn't. 

Q.  During  the  trip  from  Great  Falls  to  Wickes, 
did  the  train  experience  any  rough  handling? 

A.  No,  we  didn  't  have  any  rough  handling  at  all. 
We  had  one  of  the  best  engineers  we  got  on  that 
line. 

Mr.  Maury:  Move  to  strike  that,  ''one  of  the 
best  engineers  we  got  on  that  line. ' ' 

Court :     Very  well,  it  may  be  stricken. 

Mr.  Maury :     It  might  not  mean  much  anj^way. 

Mr.  Gough:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Schulz : 

Q.  In  your  inspection  of  this  shipment  that  you 
made  at  Cascade,  again  at  Helena,  and  again  at 
Wickes,  did  I  understand  you  merely  walked 
throughout  the  length  of  the  train  or  whatever  por- 
tion of  the  train  you  were  covering  on  the  ground? 

A.     Yes. 

Q.  From  your  position  on  the  ground,  could  you 
observe  the  condition  on  the  upper  deck  ? 

A.  Not  on  the  upper  deck.  I  feel  if  the  lower 
deck  is  O.  K.,  the  upper  one  will  be  the  same.  [132] 

Q.  You  were  just  expressing  then  what  you  saw 
on  the  lower  deck;  the  upper  deck  you  would  be 
unable  to  see? 

A.  Yes,  it  is  impossible  to  see  the  upper  deck 
from  the  ground. 

Q.  Did  you  hear  Melton  complain  to  the  con- 
ductor as  to  the  condition  of  the  sheep  ? 

A.     No. 

Q.  Did  the  conductor  say  anything  to  you  about 
a  complaint  having  been  made? 

A.     No,  he  didn't  discuss  that  with  me. 

Mr.  Schulz :     That  is  all. 

(Witness  excused.) 
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J.  W.  EWINSKI 
called  as  a  witness   on   behalf  of  the   defendant, 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Gough: 

Q.     State  your  name,  please? 

A.     J.  W.  Ewinski. 

Q.     You  reside  in  Great  Palls,  do  you  not,  sir? 

A.     Yes,  sir. 

Q.  You  are  employed  as  a  conductor  by  the 
Great  Northern  Railway?  A.     Yes,  sir.  [133] 

Q.     You  were  so  employed  on  May  31,  1949? 

A.     Yes,  sir. 

Q.     How  long  have  you  been  in  train  service? 

A.     38  years. 

Q.  Were  you  the  conductor  on  the  train  known 
as  the  Butte  Local  which  unloaded  eight  carloads  of 
sheep  at  Wickes,  May  31st,  for  Mr.  Melton  ? 

A.     Yes,  sir. 

Q.  I  hand  you  what  has  been  marked  for  identi- 
fication as  Defendant's  Exhibit  13.  I  will  ask  you 
to  tell  us  what  that  is  ? 

A.  That  is  my  delay  report  out  of  Butte  on  May 
31st,  Extra  259  East. 

Q.  That  shows  your  departure  time  from  Butte 
that  morning?  A.     Yes. 

Q.    What  was  it? 

A.  I  was  called  at  nine  a.m.,  and  departed  at 
9:20. 

Q.     Does  it  show  your  arrival  time  at  Wickes? 
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A.     Yes,  11 :50  a.m. 

Q.  Now,  were  the  entries  which  you  have  spoken 
of  on  this  delay  report  made  by  you? 

A.    Yes,  sir. 

Q.     In  your  handwriting? 

A.     That  is  not  my  handAwiting  (indicating). 

Q.     The  signature  over  here  ?  [134] 

A.     That  is  not  my  handwriting. 

Q.     Did  one  of  your  brakemen  sign  that  for  you  ? 

A.  He  must  have,  it  is  not  necessary  to  sign  that 
thing. 

Q.  But  the  entries  regarding  the  movement  of 
the  train  were  made  by  you  at  that  time  and  are  in 
your  handwriting  %  A.     Yes,  sir. 

Mr.  Gough:  Offer  in  evidence  Defendant's  Ex- 
hibit 13. 

Mr.  Maury:     No  objection. 

The  Court :     It  is  admitted. 

(Defendant's  Exhibit  13,  being  Train  Delay 
Report  dated  May  31,  1949,  here  received  in 
evidence,  will  be  certified  to  the  Court  of  Ap- 
peals by  the  Clerk  of  the  above  Court.) 

Q.  Now,  referring  to  Defendant's  Exhibit  13, 
will  you  state  when  your  train  got  to  Wickes? 

A.     It  arrived  at  Wickes  at  11 :50  a.m. 

Q.     How  long  was  it  there  ? 

A.  Well,  we  were  there  approximately  50  min- 
utes because  I  show  the  arriving  time  back  to  Ama- 
zon at  1 :15. 

Q.     Explain  that ' '  back  to  Amazon. ' ' 
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A.  I  had  left  the  major  portion  of  the  train  at 
Amazon  and  took  the  power  and  caboose  to  Wickes 
to  unload  this  stuff,  and  we  possibly  unloaded  the 
stock  in  45  to  50  minutes  and  took  the  empties  back 
to  Amazon. 

Q.     First,  where  is  Amazon  % 

A.  Amazon  is  about  two  and  a  half  miles  west 
of  Wickes.  [135] 

Q.  Well,  westward  by  railroad  directions,  you 
mean  toward  Butte?  A.     Toward  Butte. 

Q.  Now,  Mr.  Ewinski,  do  you  remember  when 
you  arrived  there  with  your  engine  that  day  as  to 
the  location  of  the  eight  cars  of  stock? 

A.     Yes,  sir. 

Q.     Where  were  they? 

A.  There  was  one  spotted  to  the  chute  and  two 
of  them  were  shoved  back  beyond  it,  that  is,  towards 
Helena.  One  car  was  unloaded. 

Q.  When  you  got  there,  there  was  one  empty 
car  ?  A.     There  was  one  empty  car  ? 

Q.  Did  you  stay  and  unload  the  other  seven 
cars?  A.     I  unloaded  the  other  seven  cars. 

Q.     You  connected  your  power  to  the  eight  cars? 

A.     To  the  eight  cars. 

Q.  And  moved  the  cars  to  the  chute  to  unload  as 
the  preceding  car  was  cleared,  is  that  right? 

A.    Yes. 

Q.  Now,  Mr.  Ewinski,  did  you,  yourself  observe 
these  sheep  as  they  were  being  unloaded  ? 

A.    Yes,  I  did. 

Q.     Where  were  you  standing  to  observe  them? 
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A.    About  around  the  chute,  right  around  the 
chute.  I  would  say  [136]  the  chute  side  of  the  spur. 

Q.  Did  you  observe  the  condition  of  the  sheep 
while  being  unloaded?  A.     Yes,  I  did. 

Q.  Did  you  make  any  attempt  to  handle  the 
sheep  or  feel  them  ?  A.     I  did,  I  felt  them. 

Q.  Will  you  tell  me  whether  or  not  the  sheep 
were  wet  at  that  time  ? 

A.    Yes,  they  were  wet,  w^et  and  dirty. 

Q.  During  the  unloading  operations,  did  the 
sheep  come  out  of  the  cars  readily  or  not  ? 

A.  They  came  out  of  there  in  good  style.  We 
imloaded  them  in  about  45  minutes,  seven  cars. 

Q.  You  imloaded  seven  cars  in  45  minutes.  Was 
it  necessary  to  assist  any  sheep  out  of  the  cars  ? 

A.  Maybe  at  times  there  would  be  a  bunch  you 
had  to  scare  them;  you  would  have  to  go  in  and 
run  them  out,  but  they  all  came  out  very  readily. 

Q.  Did  you  see  any  sheep  which  were  piled  up 
in  those  cars?  A.     No,  I  didn't. 

Q.  Did  you  see  any  sheep  crowded  into  the  cor- 
ners of  the  ears  ? 

A.  Well,  no,  not  crowded  in.  The  minute  the 
cars  were  spotted  there,  the  sheep  came  out  very 
rapidly. 

Q.  I  believe  you  stated  that  the  sheep  were 
dirty?  A.    Yes,  they  were.  [137] 

Q.    Were  they — what  was  this  dirt? 

A.     I  imagine  it  was  sand,  manure  and  water. 

Q.  Did  you  notice  any  sheep  being  unloaded 
which  were  crippled  or  injured  ? 
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A.     No,  I  didn't. 

Q.  Did  you  notice  any  sheep  with  scars  and 
scratches  or  their  flesh  visible  or  anything  ? 

A.     No,  no,  I  didn't. 

Q.     Did  you  see  any  dead  sheep  ? 

A.    Yes,  I  did. 

Q.     Do  you  remember  how  many  ? 

A.  There  was  two  or  three  grown  ones  that  were 
dead. 

Q.     They  were  dead  in  the  cars?  A.     Yes. 

Q.  While  you  were  there  with  the  power  con- 
nected to  this  string  of  cars,  did  anything  unusual 
happen  in  the  handling  of  the  cars,  any  slipping  or 
any  hard  switching?  A,     No. 

Q.  Did  you,  when  you  first  observed  the  sheep, 
see  any  sheep  that  were  in  either  end  of  the  cars  in 
a  pile?  A.     No,  I  didn't. 

Q.  Did  Mr.  Melton  have  any  conversation  with 
you  regarding  the  sheep  ? 

A.  Yes,  he  did,  he  was  very  mad  at  the  railroad 
company  for  not  spotting,  for  the  first  train  not 
spotting  the  sheep  to  unload.  [138] 

Q.  Did  he  complain  to  you  about  the  condition 
of  the  sheep  ? 

A.  He  says  they  were  very  wet  and  they  should 
be  unloaded. 

Q.  The  operation  of  the  local  that  day  in  un- 
loading the  sheep (Interrupted.) 

A.     What  was  that? 

Q.     Your  operation  that  day  on  the  local  train  in 
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unloading  the  sheep,  is  that  the  customary  and  nor- 
mal method  of  handling  this  1 

A.  I  have  done  that  several  times  at  Wickes,  I 
have  unloaded  sheep  there  that  the  west  bound  main 
has  set  out,  well,  at  least  twice  besides  this  one. 

Q.  Did  you  notice  the  condition  of  the  stock 
cars  in  which  the  sheep  were  loaded  ? 

A.     Yes,  they  were  mucky. 

Q.    Were  they  wet? 

A.    Yes,  the  decks  were  pretty  wet  and  mucky. 

Q.  As  I  understand  it,  there  was  one  car  which 
had  been  unloaded  before  you  arrived  % 

A.     Yes. 

Q.  Did  you  see  any  party  present  that  day  who 
had  to  assist  the  sheep  out  by  dragging  them  or 
anything  of  the  kind,  sick  sheep  ? 

A.  No,  I  saw  a  young  fellow  drag  out  a  dead 
sheep. 

Q.  Did  you  see  any  sick  sheep  in  this  [139]  ship- 
ment"? 

A.  They  didn't  look  sick  to  me,  they  run  out 
there  like  jack  rabbits. 

Cross-Examination 
By  Mr.  Schulz : 

Q.  I  understand  you  assisted  in  unloading  the 
sheep  % 

A.  No,  I  didn't  assist  in  unloading  them;  I 
spotted  cars. 

Q.     Did  you  participate  in  unloading  at  all? 

A.     Just  in  sjjotting  the  cars. 
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Q.  You  didn't  engage  in  getting  into  the  car  and 
moving  them  out'^  A.     No. 

Q.  Did  any  of  the  members  of  youi*  crew  do 
that? 

A.  They  might  have  helped  shut  gates  or  put 
down  boards;  I  don't  just  remember  if  they  did. 

Q.  How  are  cars  bedded,  that  is,  what  covers  the 
floors  ? 

A.  Well,  it  looked  to  me  like  sand,  manure  and 
water. 

Q.     They  were  bedded  with  sand  ? 

A.    And  manure. 

Q.  Is  that  the  usual  practice  to  bed  stock  cars 
with  sand*? 

A.     The  railroad  company  puts  sand  in  there. 

Q.  This  sand  you  observed  on  the  sheep  was 
much  the  same  as  what  the  cars  were  bedded  with  ? 

A.    That  is  what  it  looked  like. 

Q.     The  same  color?  [140]  A.     Yes. 

Q.  You  say  when  you  saw  Mr.  Melton,  he  was 
mad?  A.     Yes,  he  was  mad. 

Q.    How  did  he  indicate  that? 

A.  He  says  something  about  paying  a  lot  of 
money  and  not  getting  service.  What  he  was  mad 
at  mostly  is  the  train  that  set  the  sheep  out  didn't 
spot  them. 

Q.  Was  he  unhappy  about  the  condition  of  the 
sheep?  A.     I  think  he  was  unhappy,  yes. 

Q.     Do  you  recall  what  Mr.  Melton  said? 

A.  Well,  I  couldn't  say  the  exact  words,  but  the 
information  that  I  gathered  was  that  he  paid  out  a 
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lot  of  money  and  didn't  get  the  service  he  should 

have  got. 

Q.     The  sheep  had  come  through  in  bad  order? 

A.  He  didn't  say  anything  about  bad  order.  He 
said  he  should  have  got  more  service  for  the  money 
he  paid  out. 

Q.  Do  you  recall  whether  or  not  these  other 
shipments  you  unloaded  there  at  Wickes  were  Mr. 
Melton's  sheep? 

A.  I  just  loaded  some  with  the  young  fellow 
there  the  other  day.  I  believe  it  must  have  been 
Melton's  that  day. 

Q.     That  was  the  only  shipment  you  recall? 

A.     No,  there  was  a  couple  other  shipments. 

Q.    For  Mr.  Melton?  A.     I  think  so. 

Mr.  Schulz:    That  is  aU. 

(Witness  excused.)  [141] 

DR.  HAROLD  L.  NORDELL 
called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Gough : 

Q.  State  your  name,  please,  sir? 

A.  Harold  L.  Nordell. 

Q.  Where  do  you  reside,  Doctor  ? 

A.  Great  Falls,  Montana. 

Q.  Are  you  a  veterinarian?  A.     Yes. 

Q.  Are  you  licensed  and  qualified  to  practice  in 
the  State  of  Montana?  A.    Yes. 
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Q.  Are  you  now  a  practicing  veterinary  in  Mon- 
tana %  A,     Yes. 

Q.  How  long  have  you  been  engaged  in  the  prac- 
tice of  veterinary  medicine  in  Montana  ? 

A.     Approximately  eight  years. 

Q.  Now,  Doctor,  you  have  been  present  in  the 
courtroom  and  heard  testimony  regarding  this  ship- 
ment of  sheep  by  Mr.  Melton  to  Wickes.  To  hasten 
the  matter,  did  you,  at  the  request  of  the  Great 
Northern,  examine  Mr.  Melton's  sheep  at  Wickes 
on  June  11,  1949? 

A.     I  examined  them  on  that  date.  [142] 

Q.  Was  Mr.  Melton  present  with  you  at  the 
time  ?  A.    Yes. 

Q.  Will  you  tell  us  what  you  observed  at  the 
time  you  made  this  examination  near  Wickes? 

A.  We  arrived  about  one  o  'clock.  They  were  un- 
loading  the  shipment.  They  finished  that,  and  he 
showed  me  the  decomposed  carcasses  of  approxi- 
mately five  head  by  the  tracks,  two  bucks  and  three 
ewes.  It  was  practically  impossible  to  tell  what  they 
were.  We  went  up  to  the  house  and  they  had  lunch, 
and  he  showed  me  20  some  head  around  the  area, 
dead  sheep.  They  were  decomposed  and  in  bad 
shape.  I  couldn't  tell  too  much  about  them.  We  ar- 
rived at  a  count  of  31  head  all  told,  dead  sheep 
around  the  immediate  vicinity,  and  then  drove  by 
county  road  back  towards  Helena  to  a  mountain 
pasture,  and  we  went  up  in  the  pasture,  and  I  spent 
about  two  hours  looking  through  these  other  sheep. 
They  wei'e — it  was  rough  countr}^,   a  creek  there, 
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some  trees  and  brush,  and  it  was  hard  to  get  a  look 
at  the  whole  bunch  together.    I  spent  about  two 
hours  there,  and  I  picked  out  approximately  10  or 
such  a  matter  that  were  in  bad  shape, 

Q.  You  better  speak  up.  Doctor,  it  is  hard  to 
hear  you  in  the  courtroom. 

A.  I  found  about  10  head  in  bad  shape  there 
still  alive;  another  hundred  that  showed  signs  of 
being  extremely  dirty  a  few  days  previous,  and  they 
were  still  dirty,  and  with  some  [143]  marks  like 
something  happening  in  the  way  of  being  down,  or 
what  have  you.  The  whole  herd  was  dirty  in  vari- 
ous stages  of  dirt.  We  picked  out  at  that  time,  as 
near  as  I  could  tell,  approximately  75  or  100  bum 
lambs.  This  is  all  an  estimate.  At  that  time,  I  just 
couldn't  get  all  these  sheep  together  in  that  cer- 
tain field. 

Q.  Now,  Doctor,  in  your  experience  as  a  veteri- 
nary surgeon,  have  you  had  considerable  experience 
with  sheep  in  shipment,  during  shipment,  and  after 
shipment  ? 

A.  Some ;  not  as  much  during  as  after  shipment, 
that  primarily  at  some  unloading  point. 

Q.  You  have  had  occasion  to  notice  sheep  after 
shipment  ?  A.    Yes. 

Q.  And  made  investigations  to  determine  the 
condition  of  sheep?  A.    Yes. 

Q.  Now,  from  your  investigation  of  the  band  of 
Mr.  Melton's  at  this  time,  were  you  able  to  deter- 
mine the  cause  of  the  death  of  any  of  those  that  had 
died'?  A.    No. 
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Q.  It  was  impossible  to  make  a  post  mortem, 
was  it  not? 

A.  All  the  dead  sheep  were  in  a  bad  state  of 
decomposition. 

Q.  Now,  Doctor,  if  sheep  were  loaded  in  stock 
cars  wet,  and  in  particular,  ewes  with  young  lambs, 
and  assuming  they  are  loaded  when  wet,  is  that  ad- 
visable for  the  health  of  the  sheep  ?  [144] 

A.     Not  wet. 

Q.  Is  it  liable  to  create  a  condition  of  unhealth- 
fulness  to  those  sheep? 

A.     It  can,  depending  much  on  the  weather. 

Q.  Well,  assmning  then,  the  sheep  were  loaded 
diy  and  became  wet  during  the  course  of  shipment 
and  became  soaked,  could  that  create  a  hazardous 
condition  to  the  sheep?  A.     Yes. 

Q.     I  didn't  hear  your  answer.  A.     Yes. 

Q.     What  is  the  hazard  it  creates,  that  condition? 

A.  We  liaA^e  the  hazard  of  exposure,  causing 
respiratory  illness;  they  could  pick  up  this  mud, 
and  in  mixed  shipments  of  lambs  and  ewes,  the 
ewes  will  fail  to  claim  their  lambs ;  the  decks  of  the 
cars  become  slippery. 

Q.  Now,  Doctor,  what,  in  your  opinion  as  a 
qualified  veterinary,  would  be  the  outcome  if  sheep 
were  piled  up  in  the  ends  of  stock  cars  for  as  nuich 
as  one  hour? 

A.  If  sheep  were  piled  there  would  be  some 
smothering. 

Q.  Smothering.  That  smothering  would  cause 
death  to  the  sheep,  would  it  not?  A.     Yes. 
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Q.  In  the  shipment  of  approximately  1,000  head 
of  ewes  and  900  lambs  in  eight  carloads,  and  74 
bucks,  if  they  were  piled  up,  would  you  expect  to 
find  as  few  as  six  or  eight  dead  ?  [145] 

A.     I  didn't  quite  understand. 

Q.  If,  in  a  shipment  of  over  1000  ewes  and  ap- 
proximately 900  lam])s  and  74  bucks,  loaded  into 
eight  cars,  double  deck  stock  cars,  they  were  piled 
up  during  the  course  of  shipment  in  the  ends  of  the 
cars,  what  percentage  of  death  loss  would  you,  in 
your  opinion,  think  would  occur  ? 

A.  I  don't  have  any  way  of  knowing  an  intelli- 
gent percentage.  Actually  piled  in  eight  cars,  you 
could  have  considerable  dead  sheep  if  they  were 
piled  long.  It  would  be  impossible  to  exist  without 
air. 

Q.  Would  you  expect  to  find  several  dead  sheep 
in  each  car?  A.    Yes. 

Q.  And,  if  in  this  shipment  were  a  number  of 
young  lambs,  approximately  a  month  old,  would 
you  expect  to  find  many  dead  f 

A.     Ordinarily,  not  as  many  lambs. 

Q.     Pardon. 

A.     Not  as  many  lambs.    You  would  find  some. 

Q.  But  there  would  be  some  dead  lambs,  would 
there  not  %  A.     There  should  be. 

Q.  Now,  if  the  sheep  in  transit  is  jammed  or 
bounced  aromid  to  the  point  where  it  is  injured  or 
wounded,  won't  that  sheep  develop  to  a  critical 
stage  of  sickness  immediately  ? 
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A.  Depending  on  the  extent  of  injury,  usually 
they  will  show  a  sickness  within  a  few  days. 

Q.  Well,  if  the  sheep  was  wounded  during  the 
course  of  shipment,  [146]  doesn't  the  wound  or  the 
effect  of  the  wound  develop  within  a  day  or  two 
after  the  shipment? 

A.     Not  that  shoi-t  a  time. 

Q.     How  long  would  it  take  ? 

A.  I  would  estimate  there  would  be  a  hangover 
from  wounds  as  high  as  a  month. 

Q.  You  mean  the  effect  of  the  wound  would  con- 
tinue that  long?  A.     Yes. 

Q.  But  would  the  wound  not  develop  until  two 
or  three  weeks  after  the  shipment  f 

A.  Any  w^ound  gotten  in  shipment  should  dis- 
tinguish itself  at  that  time.  However,  deep  muscular 
w^ounds  are  visible  at  the  time. 

Q.  By  wound,  of  course,  I  mean  external  wound, 
something  that  is  obvious  and  can  be  seen. 

A.     Yes. 

Q.  Now,  Doctor,  is  it  true  that  sheep  which 
have  been  subjected  to  rain  and  have  become  wet 
during  shipment  will  indicate  signs  of  that  by 
stiffness  and  soreness  after  the  transportation  has 
ceased?  A.     There  will  be  some  stiffness,  yes. 

Q.  Now,  Doctor,  you  have  heard  some  of  the 
testimony  here  regarding  the  loss  of  scent  between 
ewe  and  lamb.  Could  you  explain  that  a  little  fur- 
ther to  us  ?  What  causes  that  ? 

A.  The  sheep  is,  like  all  of  us,  rather  a  stupid 
animal.  [147]  That  is  the  only  means  of  identifica- 


174  Great  Northern  By.  Co. 

(Testimony  of  Dr.  Harold  L.  Nordell.) 
tion  they  have,  the  scent.  When  covered  by  foreign 
matter,  they  are  unable  to  identify  their  lambs. 

Q.  You  say  covered.  If  sheep  become  wet  and 
pick  up  on  the  damp  wool  a  manure,  mud,  some- 
thing of  that  kind,  will  that  serve  to  cancel  out  this 
scent  I  A.     Yes. 

Q.  Can  that  condition  arise  during  shipment  of 
sheep,  wet  sheep,  in  stock  cai*s  ? 

A.     To  some  extent,  yes. 

Q.  Now,  referring  to  the  sheep  as  an  animal. 
Doctor,  would  you  give  us  something  about  the 
characteristics  of  sheep.  In  other  words,  is  it  an 
animal  that  is  easily  subject  to  fright? 

A.     Yes,  they  are. 

Q.  Well,  from  your  experience  and  knowledge 
regarding  the  sheep,  would  you  say  that  the  sheep 
is  an  animal  that  reacts  to  any  situation  in  many 
different  ways? 

X.  If  they  are  frightened,  they  will  follow  a 
leader. 

Q.  Have  you,  in  your  experience  seen  sheep  pile 
up  for  some  reason  because  they  became  frightened, 
they  may  not  know  why,  not  just  in  stock  cars,  but 
in  fields  and  fence  corners'?  A.     Yes. 

Q.     It  does  happen,  does  it  not?  A.     Yes. 

Q.  Now,  if  a  shipment  of  sheep  was  transported 
some  200  odd  [148]  miles,  and  during  that  trans- 
portation were  so  handled  roughly  and  banged 
around  as  to  cause  the  crippling  of  a  good  number  of 
them  and  damage  to  others,  would  it  not  be  true 
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that  there  would  be  a  number  of  dead  sheep  at  the 

end  of  the  transportation  ?  A.     Yes. 

Q.  In  other  words,  the  damaged  shipment  of 
sheep  that  has  been  testified  to  here,  would  it  not 
be  almost  impossible  not  to  have  killed  a  number  of 
them  ? 

A.     Rough  handling  would  kill  numbers  of  them. 

Q.  If  sheep  became  wet  during  the  course  of 
transportation  and  picked  up  mud  and  manure 
from  the  car,  or  sand,  would  that  cause  them  to  lose 
their  scent?  A.     Yes. 

Q.  That  is  a  natural  or  inherent  weakness  of 
that  animal,  is  it  not?  A.     Yes. 

Q.  The  same  with  the  fright  of  the  sheep,  it  is 
an  inherent  characteristic  of  the  sheep,  is  it  not? 

A.    Yes. 

Cross-Examination 
By  Mr.  Schulz: 

Q.  Doctor,  as  I  understand,  when  you  examined 
the  sheep  at  Mr.  Melton's  ranch,  a  great  part  of 
them  were  out  on  the  range,  [149]  scattered,  and 
you  were  unable  to  see  all  of  the  sheep,  is  that  cor- 
rect? 

A.  So  far  as  I  know,  he  showed  me  all  the 
sheep,  but  I  couldn't  see  them  at  one  glance. 

Q.  Did  Mr.  Melton  invite  you  to  return  at 
shearing  time?  A.    Yes. 

Q.     Did  you  return? 

A.  No.  I  might  answer  that  this  way:  he  sug- 
gested someone  weigh  the  sheep  at  shearing  time, 
not  me  particularly. 
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Q.     Didn't  he  invite  you  to  return  though? 

A.     Not  particularly  me. 

Q.  I  will  ask  you  this  question,  Doctor:  If 
these  sheep  were  dry  when  loaded  and  were  in 
transit  for  20  hours  and  exposed  to  intermittent 
showers  and  light  rain,  and  there  was  no  piling  and 
no  rough  handling,  would  you  have  a  death  loss  of 
31  head  and  would  you  have  100  ewes  that  showed 
signs  of  being  extremely  dirty,  and  would  you  have 
75  to  100  bum  lambs  within  10  days  afterwards? 

Q.    You  could  have  that  without  rough  handling. 

Mr.  Gough :     I  didn't  hear  that. 

The  Court:  You  could  have  that  without  rough 
handling. 

Q.     What  would  be  the  cause  of  it  ? 

A.     The  wet  deck  of  cars. 

Q.  You  miderstand  my  question  there,  the  sheep 
were  loaded  dry?  [150]  A.     Yes. 

Q.  And  we  have  nothing  but  intermittent  show- 
ers throughout  the  journey  in  transit  for  about  20 
hours,  and  no  piling,  and  you  say  it  would  be 
normal  to  aniticipate  75  to  100  bum  lambs  within 
10  days  after  that? 

The  Court:  He  said  you  would  if  you  had  wet 
decks. 

Q.    You  didn't  see  the  cars,  Doctor  ? 

A.     No. 

Q.  Would  it  be  reasonable  to  anticipate  that 
just  from  the  fact  that  showers  had  been  experi- 
enr-ed,  you  would  have  that  many  bum  lambs  out  of 
900  head  ?  A.     No. 
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Q.  Would  you  have  a  death  loss  of  31  ewes, 
Doctor?  A.     No. 

Q.  No,  nor  would  you  have  100  ewes  that  had 
apparently  been  rolled  in  the  muck  and  were  dirty 
on  that  kind  of  a  journey,  would  you  ? 

A.     Not  without  a  wet  car. 

Q.  Now,  then,  let  us  assume  one  further  fact. 
Assume  that  this  piling  up  actually  occurred  within 
a  period  of  time  of  one  hour  or  shorter  before  they 
were  unloaded,  what  would  you  expect  the  normal 
death  loss  to  be  ? 

The  Court:  He  already  testified  with  reference 
to  questions  by  counsel  that  it  would  serve  no  pur- 
pose to  ask  him  about  piling  up  because  he  doesn't 
know  how  many  piled  up.  [151] 

Mr.  Schulz :     I  believe  that  is  all. 

Redirect  Examination 
By  Mr.  Gough : 

Q.  I  may  have  misunderstood  the  question,  but 
as  I  understood  the  question  propounded  by  coun- 
sel and  the  answer  given  regarding  the  shipment  of 
sheep  loaded  dry — see  if  I  am  right  on  this — loaded 
dry,  and  in  the  course  of  transportation  you  have 
about  20  hours  through  intermittent  showers,  that 
you  would  not  expect  the  loss  which  counsel  asked 
you  about? 

Mr.  Schulz :     And  no  rough  handling. 

Q.  As  I  understood  you  to  say  that — you  an- 
swered it  by  saying  you  wouldn't  have  that  result 
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without  having  a  wet  deck  or  wet  car.   That  is  what 

you  meant?  A.     That's  right. 

Q.  If  the  cars  were  wet  or  became  wet  during 
the  transportation  from  rainfall,  you  would  have 
that  result  of  which  counsel  has  asked  % 

A.     If  they  became  wet,  yes. 

Mr.  Gough :     That  is  all. 

(Witness  excused.) 

Mr.  Gough :  With  agreement  of  counsel,  I  would 
like  to  introduce  in  evidence  what  has  been  marked 
for  identification  as  Defendant's  Exhibit  14,  which 
purports  to  be  a  weather  chart  prepared  by  R.  A. 
Dightman,  Section  Director  of  the  [152]  Weather 
Bureau  Office  at  Helena,  Montana.  On  this,  on  the 
legend  apjoears  certain  information  regarding  rain- 
fall from  reporting  stations  from  the  northern  sec- 
tion of  Montana,  running  south  toward  Butte  over 
the  course  of  the  transportation  of  the  sheep  in- 
volved in  this  case,  also  the  report  of  the  reporting 
stations  of  the  weather  temperature. 

Mr.  Maury :     For  what  dates  % 

Mr.  Gough :     May  30  and  31,  1949. 

Mr.  Maury:  For  the  full  48  hours.  If  the  wit- 
ness were  here,  he  would  testify  he  made  the  chart. 
I  believe  the  witness  won't  be  available  in  Helena 
tomorrow. 

Mr.  Gough:  We  offer  in  evidence  Defendant's 
Exhibit  14. 

The  Court :     Very  well,  it  is  admitted. 
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Chart  of  Montana  for  May  30  and  31,  1949, 
signed  by  R.  A.  Dightman,  Section  Director, 
Weather  Bureau  Office,  Helena,  Montana,  here 
received  in  evidence,  will  be  certified  to  the 
Court  of  Appeals  by  the  Clerk  of  the  above 
Court.) 

Mr.  Cough :     The  defense  rests. 

Mr.  Maury :     We  have  one  short  rebuttal  witness. 

JACK  THOMAS 
recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Schulz : 

Q.  Mr.  Thomas,  this  morning  I  believe  you  tes- 
tified some  of  these  sheep  in  this  shipment  were 
pregnant  ewes,  that  is,  lambs  had  not  yet  been  born. 
I  will  now  ask  you  if,  after  further  consideration 
of  that,  whether  or  not  that  was  a  correct  answer? 

A.  No,  I  was  wrong  on  that.  All  the  pregnant 
ewes  were  in  the  last  shipment;  I  mean  everything 
in  the  first  shipment  had  lambed  out. 

Q.  The  number  of  cAves  over  and  above  the 
lambs,  would  you  term  them  dry  ewes  ? 

A.     Yes,  sir. 

Q.  Do  you  recall  having  had  a  conversation  with 
the  witness  Porter  on  the  morning  of  May  30tli  at 
Kevin  %  A.     Yes,  we  talked  up  there. 

Q.     What  was  your  conversation  ? 

A.     Well,  I  told  him,  there  was  a  bad  cloud  com- 
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ing  over.  I  said  if  that  thing  hits  here,  I  said  we 
wouldn't  load  the  sheep.  That  cloud  passed  over, 
the  sun  came  out  and  a  kind  of  a  wind,  and  the 
sheep  dried  out.  That  was  about  it. 

Q.  During  any  time  from  the  commencement  of 
loading  operations  until  the  operations  were  con- 
cluded, did  it  rain  ? 

A.     Not  to  my  knowledge,  no. 

Q.  Were  you  present  at  all  times  during  the 
loading?  A.     Yes,  sir. 

Q.  With  reference  to  the  loading  of  the  bucks, 
state  whether  [154]  or  not  74  bucks  of  the  size  of 
this  particular  shipment,  would  you  say  that  would 
be  a  reasonable  number  to  load  to  a  car  ? 

A.     That  is  not  too  heavy  for  a  deck,  no. 

Q.     That  is  not  too  heavy?  A.     No. 

Q.  I  believe  you  already  testified  this  morning 
as  to  the  condition  of  these  sheep  when  loaded,  as 
to  whether  or  not  they  were  damp,  wet,  or  dry? 

A.     Yes. 

Q.     What  was  it?  A.     They  were  dry. 

Cross-Examination 
By  Mr.  Gough : 

Q,  You  testified  that  the  74  head  of  bucks  in 
the  car  were  not  an  overload?  A.     It  isn't. 

Q.  That  would  depend,  of  course,  on  the  size  of 
the  bucks,  would  it  not,  and  the  weight  of  the 
bucks?  A.     That's  right. 

Q.  So,  if  your  bucks  had — do  you  know  the 
average  weight  of  those  bucks  ? 
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A.  All  1  know  is  what  the  agent  said,  but  I 
know  they  never  weighed  anywhere  near  that. 

Q.     Do  sheep  weigh  more  wet  than  dry?  [155] 

A.  I  say  the  bucks  were  nowhere  near  200 
pounds. 

Q.     Would  sheep  weigh  more  wet  than  dry? 

A.  Yes,  you  might  be  able  to  put  eight  pounds 
on  them  if  you  poured  water  on  them  all  day. 

Q.  I  believe  you  testified  just  now  these  sheep 
were  dry  when  loaded  ? 

A.     Yes,  they  were  pretty  dry. 

Q.     AYere  they  absolutely  dry  ? 

A.  They  could  have  been  a  little  damp,  but  they 
weren't  wet. 

Q.     They  had  been  wet  previously  ? 

A.     They  were  in  the  shower. 

Q.  And  it  was  a  matter  of  some  concern  to  you 
whether  or  not  they  should  be  loaded  wet  or  not? 

A.  The  concern  to  me  was  that  big  cloud  hang- 
ing overhead. 

Mr.  Gough:     That  is  all. 

(Witness  excused.) 
Mr.  Maury :     We  rest.  [156] 

State  of  Montana, 
County  of  Silver  Bow — ss. 

I,  John  J.  Parker,  hereby  certify  that  I  am  the 
Official  Court  Reporter  of  the  above-entitled  Court  ; 
that  I  reported  in  shorthand  the  proceedings  had 
and  the  testimony  in  the  cause  of  George  M.  Melton, 
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Plaintiff,  vs.  Great  Northern  Railway  Comi)any,  a 
corporation,  Defendant,  being  Cause  No.  459  of  the 
above-entitled  court,  which  was  tried  before  the 
Hon.  W.  D.  Murray,  U.  S.  District  Judge  for  the 
District  of  Montana,  sitting  without  a  jury  at 
Helena,  Montana,  on  September  27,  1950;  that  I 
thereafter  transcribed  the  same,  and  that  the  fore- 
going is  a  true,  correct  and  complete  transcript  of 
the  proceedings  had  at  the  trial  of  said  cause. 

Dated  at  Butte,  Montana,  this  24th  day  of  Feb- 
ruary, 1951. 

/s/  JOHN  J.  PARKER, 

Official  Court  Reporter. 

[Endorsed]:     Filed  March  5,  1951.  [157] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  tlie  United  States  Dis- 
trict Court  for  the  District  of  Montana,  do  hereby 
certify  that  the  annexed  papers  are  the  originals 
filed  in  Case  No.  459,  George  M.  Melton,  Plaintiff, 
vs.  Great  Northern  Railway  Company,  a  corpora- 
tion. Defendant,  and  designated  by  the  defendant 
as  the  record  on  appeal  in  said  cause ;  and  I  further 
certify  that  I  transmit  herewith,  as  a  part  of  the 
record  on  appeal,  the  Reporter's  Transcript  of  Rec- 
ord filed  March  5,  1951,  and  the  exhibits  called  for 
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in  the  designation,  to  wit:  plaintiff's  exhibits  Nos. 
1,  2  and  3,  and  defendant's  exhibits  Nos.  5,  6,  7,  8, 
9,  10,11,  12,  13  and  14; 

I  further  certify  that  defendant's  exhibits  Nos. 
6  and  7  called  for  in  the  designation  were  not  in- 
troduced in  evidence,  except  portions  thereof  as 
shown  by  the  Reporter's  Transcript,  pages  91  to  99, 
testified  to  by  the  witness  J.  R.  McClelland. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Helena,  Montana,  this  11th  day  of  April,  A.D.  1951. 

[Seal]        /s/  H.  H.  WALKER, 

Clerk  as  Aforesaid. 


[Endorsed] :  No.  12903.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Great  Northern 
Railway  Company,  a  corporation.  Appellant,  vs. 
George  M.  Melton,  Appellee.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  District  of  Montana,  Helena  Division. 

Filed  April  14,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

12903 

GREAT  NORTHERN  RAILWAY  COMPANY,  a 

Corporation, 

Appellant, 

vs. 

GEORGE  M.  ]MELTON, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 
AND  DESIGNx\TION  OF  RECORD 

Statement  of  Points  on  Which  Appellant  Intends 
to  Rely 

The  United  States  District  Court  erred  in 
finding  -} 

1.  That  there  was  no  consideration  for  the  spe- 
cial contract  limiting  defendant's  statutory  liability. 

2.  That  defendant  accepted  said  sheep  for  car- 
riage over  its  line  as  being  in  apparent  good  shape 
and  fit  to  travel  over  said  line  to  Wickes,  Montana. 

3.  That  defendant  had  weather  information 
available  to  it  and  knew,  or  could  have  known,  in  the 
exercise  of  reasonable  care,  that  more  rain  and  wet 
conditions  were  to  be  expected  at  the  time  of  ship- 
ment. 

4.  That  said  sheep  were  all  jammed  up  in  the 
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north  end  of  each  and  every  railroad  car. 

5.  That  defendant  was  negligent  in  accepting 
for  carriage  and  in  transporting  to  Wickes,  Mon- 
tana, the  said  shipment  of  sheep  when  it  knew,  or  in 
the  exercise  of  reasonable  care,  should  have  known, 
that  it  might  rain  on  said  sheep  during  the  course 
of  transportation  to  Wickes,  Montana,  and  that 
damage  to  said  sheep  as  a  result  of  such  additional 
rain  would  occur. 

6.  That  defendant  was  negligent  in  not  properly 
caring  for  said  sheep  or  properly  inspecting  said 
sheep  to  determine  their  condition  after  they  were 
rained  upon  during  the  course  of  transportation 
from  Kevin,  Montana  to  Wickes,  Montana. 

7.  That  the  damage  to  the  sheep  did  not  occur 
as  a  result  of  any  inherent  defect,  vice,  weakness 
or  spontaneous  action  of  the  property  itself  and 
that  the  damage  caused  was  not  a  result  of  any  ir- 
resistible superhuman  cause. 

8.  That  the  damage  to  said  sheep  was  directly 
proximately  caused  by  defendant's  negligent  acts 
and  omissions  and  that  such  negligent  acts  and 
omissions  were  the  proximate  cause  of  plaintiff's 
loss. 

9.  That  at  the  time  of  delivery  and  loading  of 
said  freight,  said  livestock  was  in  good  condition. 

10.  That  said  livestock  had  no  greater  value  than 
$20,000.00  by  reason  of  the  negligent  manner  in 
which  the  defendant  transported  the  same. 

n.     That  plaintiff  sustained  loss  or  damage  by 
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reason   of   defendant's   negligence   in   the   sum   of 
$4,051.00,  or  in  any  other  sum. 

The  Court  erred  in  failing  to  find  -? 

12.  That  the  transportation  of  said  sheep  by 
plaintiff  from  Kevin,  Montana  to  Wickes,  Montana, 
was  subject  to  the  provisions  of  the  Uniform  Live- 
stock Contracts  entered  into  between  plaintiff  and 
defendant  prior  to  the  commencement  of  the  trans- 
portation of  said  sheep  and  that  said  contracts  were 
in  full  force  and  effect  at  the  time  of  shipment  of 
said  sheep  and  during  the  course  of  the  transporta- 
tion thereof. 

13.  That  the  provisions  of  said  contracts,  to  wit, 
Section  1(a)  and  (b)  and  Section  4(a)  were  in  full 
force  and  effect  and  that  the  plaintiff  was  bound 
thereby. 

14.  That  it  is  inherent  in  the  nature  of  sheep, 
when  wet  and  muddy,  to  lose  their  scent  of  each 
other,  resulting  in  ewes  and  lambs  being  unable  to 
identify  each  other. 

15.  That  i^laintiff  was  in  sole  charge  of,  and 
responsible  for  the  loading  of  said  sheep  at  Kevin, 
Montana,  and  was  liable  for  any  risk  incident  to 
loading  said  sheep  in  the  condition  then  and  there 
existing,  or  in  the  manner  or  method  of  loading. 

16.  That  no  evidence  of  negligence  on  the  part 
of  the  defendant  was  proved  by  plaintiff,  either  as 
charged  in  his  complaint  or  otherwise. 
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17.  That  the  damage  suffered  hy  plaintiff  to  his 
said  shipment  of  sheep  was  a  result  of  the  inherent 
vice,  weakness  and  natural  propensity  of  the  sheep 
themselves,  the  change  of  weather  to  which  said 
shipment  of  sheep  was  subjected  and  the  climatic 
conditions  of  the  heat  and  cold  existing  during  the 
course  of  transportation  and  these  w^ere  risks  as- 
sumed by  plaintiff  for  which  defendant  was  not 
liable  or  responsible,  being  relieved  of  liability 
therefor  by  reason  of  the  provisions  of  the  Uniform 
Livestock  Contracts  govei'ning  said  shipment  of 
sheep. 

The  Court  erred  in  its  Conclusions  of  Lawt^ 

18.  That  the  special  contract  between  defendant 
and  plaintiff  purporting  to  relieve  defendant  of  its 
statutor^y  liability  is  invalid  and  not  binding  upon 
plaintiff  for  the  reason  that  there  is  no  considera- 
tion for  such  a  special  contract. 

19.  That  the  defendant  is  liable  for  the  damages 
to  said  sheep  under  provisions  of  Section  8-812, 
R.C.M.  1947. 

20.  That  the  defendant  is  liable  for  the  loss  suf- 
fered by  ])laiiitiff  for  the  reason  that  the  defend- 
ant's negligent  acts  and  omissions  proximately 
caused  the  plaintiff's  loss. 

21.  That  the  plaintiff  is  entitled  to  judgment 
against  the  defendant  in  the  sum  of  $4,051.00  (or 
any  other  sum)   together  with  interest  thereon  at 
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the  rate  of  6%  from  June  29,  1949,  until  paid  and 
for  his  costs  of  suit. 

The  Court  erred  in  not  concluding  :2 

22.  That  defendant  was  not  negligent  as  charged 
in  plaintiff's  complaint  or  otherwise. 

23.  That  plaintiff  is  bound  by  the  terms  of  the 
Uniform  Livestock  Contracts  entered  into  between 
plaintiff  and  defendant. 

24.  That  plaintiff's  damage  was  the  result  of  the 
inherent  vice,  weakness  and  natural  propensity  of 
the  sheep  themselves,  the  change  of  weather  to 
which  said  sheep  was  subjected  and  the  climatic 
conditions  of  heat  and  cold  existing  during  the 
course  of  the  transportation  which  were  risks  as- 
sumed by  plaintiff. 

25.  That  plaintiff  is  not  entitled  to  recover  from 
defendant  in  any  sum. 

The  Court  erred: 

26.  In  entering  a  judgment  for  plaintiff  against 
the  defendant  in  the  sum  of  $4,051.00,  principal 
(or  in  any  other  sum)  and  for  interest  in  the  sum 
of  $382.14  (or  in  any  other  sum)  and  in  taxing 
costs  against  the  defendant  in  the  sum  of  $67.72 
(or  in  any  other  sum). 

27.  In  denying  defendant's  motion  requiring 
plaintiff'  to  make  the  complaint  more  certain. 
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Designation  of  Record 

Appellant  hereby  designates  the  entire  record  as 
certiiied  by  the  Clerk  of  the  United  States  Dis- 
trict Court,  excepting  Exhibits  1  and  2  attached  to 
defendant's  answer  and  excepting  all  original  Ex- 
hibits certified  by  said  Clerk  and  transmitted  by 
order  of  the  United  States  District  Court,  to  be 
printed  by  the  above-entitled  Court  and  declares 
that  the  entire  record  is  the  record  relied  on  by  the 
Appellant  herein  on  this  appeal. 

/s/  T.  B.  WEIR, 

/s/  NEWELL  GOUGH,  JR., 

/s/  E.  S.  MATSON, 

Attorneys  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  April  14,  1951. 
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I.  JURISDICTION 

This  case  was  brought  by  appellee,  a  citizen  resi- 
dent of  the  State  of  Montana,  in  the  United  States 
District  Court  for  the  District  of  Montana  against 
appellant,  a  Minnesota  corporation,  for  damages  suf- 
fered by  a  shipment  of  sheep  over  appellant's  line  of 
railroad  from  Kevin,  Montana  to  Wickes,  Montana 
(Tr.  pp.  3,  11,  18,  19).  The  matter  in  controversy, 
exclusive  of  interest  and  costs,  exceeds  the  sum  of 
$3,000.00  (Tr.  pp.  3-11).  The  jurisdiction  of  the 
United  States  District  Court  is  thereby  established 
pursuant  to  the  provisions  of  Section  1332  of  Title 
28,  U.S.C.A. 

II.  STATEMENT  OF  THE  CASE 

On  May  30,  1949,  appellee,  the  owner  of  a  band  of 
sheep  consisting  of  1010  ewes,  920  lambs  and  74 
bucks,  loaded  said  sheep  into  eight  stock  cars  of  ap- 
pellant Railway  Company.  The  sheep  were  to  be  trans- 
ported by  appellant  over  its  line  of  railroad  and  deliv- 
ered to  appellee  at  Wickes,  Montana.  Said  shipment  of 
sheep  departed  from  said  Kevin,  Montana  on  May  30, 
1949,  and  was  thereafter,  and  on  May  31,  1949,  deliv- 
ered by  appellant  to  appellee  at  said  Wickes,  Montana 
(Tr.  pp.  19,  109,  127  Exs.  6,  7).  Thereafter  a  suit 
for  damages  was  brought  by  appellee  against  appel- 
lant alleging  that  appellee  suffered  damage  arising 
out  of  said  shipment  in  the  sum  of  $4,051.00.  The 
basis  of  this  claim  for  damages  was  alleged  to  be  the 
failure  of  appellant  to  perform  its  duty  in  the  prem- 
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ises  and  to  carelessly  and  negligently  handle  said 
shipment  of  sheep  (Tr.  p.  4).  As  a  result  of  this 
alleged  negligence  of  appellant,  it  is  alleged  that  the 
sheep .  became  bruised,  injured,  trampled  and  suffo- 
cated, as  a  consequence  of  which  58  ewes  died,  149 
lambs  died,  170  ewes  became  sick  and  unable  to  nurse 
their  lambs  and  154  lambs  became  motherless  (Tr. 
pp.  4  and  5).  The  sheep  were  valued  at  $28.00  per 
pair,  a  "pair"  being  a  ewe  and  a  lamb  (Tr.  pp.  59, 
89).  Freight  charges  in  the  sum  of  $600.00  were  paid 
by  appellee  to  appellant  to  cover  the  cost  of  this  ship- 
ment. 

Appellant  answered  by  way  of  a  general  denial  and 
also  asserted,  as  an  affirmative  defense,  the  provi- 
sions of  the  Uniform  Livestock  Contract  entered  into 
between  the  parties  (Tr.  pp.  10-17)  the  particular 
provisions  considered  applicable  being  Sec.  1(a)  and 
Sec.  1(b)  dealing  with  exempting  the  carrier  from 
liability  unless  caused  by  its  own  negligence  for  dam- 
age to  livestock  resulting  from  an  act  of  God,  inherent 
vice,  weakness,  or  natural  propensity  of  the  animal, 
over-loading,  crowding,  suffocation,  fright,  heat  or 
cold,  or  changes  in  weather;  and  Sec.  4,  providing 
that  the  shipper  at  his  own  risk  shall  load  and  unload 
the  livestock  (Tr.  pp.  13,  14).  Appellant  in  its  answer 
further  alleged  that  the  sheep  had  been  driven  in  rain 
prior  to  loading  at  Kevin,  that  said  shipment  was 
wet  when  loaded,  that  the  ewes  and  lambs  lost  the 
scent  of  each  other  as  a  result  of  being  wet,  that  said 
sheep  were  not  properly  mothered  when  loaded,  and 
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that  appellee  insisted  on  loading  the  sheep,  although 
wet  and  without  proper  sorting.  Further,  appellant 
alleged  that  appellee  was  present  and  in  charge  of 
loading  operations  and  assumed  the  risk  of  loading 
the  sheep  in  a  wet  condition,  and  that  said  sheep  were 
transported  through  rain  during  their  journey  and 
that  appellee  knew  the  possible  effect  of  rain  upon  the 
shipment,  which  is  an  ordinary  risk  of  shipping  live- 
stock. Further,  appellant  alleged  that  the  livestock 
cars  furnished  were  the  standard  cars,  properly  sand- 
ed for  use  by  sheep  and  that  as  a  result  of  the  wet 
sheep  being  loaded  and  the  rain  occurring  thereafter, 
the  sand,  manure  and  water  mixed  in  the  cars  to  form 
a  mass  with  which  said  sheep  became  covered  without 
the  fault  of  appellant  (Tr.  pp.  10-17).  The  case  was 
thereafter  tried  to  the  Court  without  a  jury,  result- 
ing in  a  judgment  for  appellee  (Tr.  p.  25). 

III.  SPECIFICATIONS  OF  ERROR 

Specification  of  Error  No.  1 

The  Court  erred  in  finding  that  there  was  no  con- 
sideration for  the  special  contract  limiting  defend- 
ant's statutory  liability  (Tr.  p.  184). 

Specification  of  Error  No.  2 

The  Court  erred  in  finding  that  defendant  accepted 
said  sheep  for  carriage  over  its  line  as  being  in  appar- 
ent good  shape  and  fit  to  travel  over  said  line  to 
Wickes,  Montana  (Tr.  p.  184). 


Specification  of  Error  No.  3 

The  Court  erred  in  finding  that  defendant  had 
weather  information  available  to  it  and  knew,  or 
could  have  known,  in  the  exercise  of  reasonable  care, 
that  more  rain  and  wet  conditions  were  to  be  expected 
at  the  time  of  shipment  (Tr.  p.  184). 

Specification  of  Error  No.  4 

The  Court  erred  in  finding  that  said  sheep  were 
all  jammed  up  in  the  north  end  of  each  and  every 
railroad  car  (Tr.  pp.  184,  185). 

Specification  of  Error  No.  5 

The  Court  erred  in  finding  that  defendant  was 
negligent  in  accepting  for  carriage  and  in  transport- 
ing to  Wickes,  Montana,  the  said  shipment  of  sheep 
when  it  knew,  or  in  the  exercise  of  reasonable  care, 
should  have  known,  that  it  might  rain  on  said  sheep 
during  the  course  of  transportation  to  Wickes,  Mon- 
tana, and  that  damage  to  said  sheep  as  a  result  of 
such  additional  rain  would  occur  (Tr.  p.  185). 

Specification  of  Error  No.  6 

The  Court  erred  in  finding  that  defendant  was 
negligent  in  not  properly  caring  for  said  sheep  or 
properly  inspecting  said  sheep  to  determine  their 
condition  after  they  were  rained  upon  during  the 
course  of  transportation  from  Kevin,  Montana  to 
Wickes,  Montana  (Tr.  p.  185). 
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Specification  of  Error  No.  7 

The  Court  erred  in  finding  that  the  damage  to  the 
sheep  did  not  occur  as  a  result  of  any  inherent  defect, 
\ice,  weakness  or  spontaneous  action  of  the  property 
itself  and  that  the  damage  caused  was  not  a  result 
of  any  iri'esistible  superhuman  cause  (Tr.  p.  185). 

Specification  of  Error  No.  8 

The  Court  erred  in  finding  that  the  damage  to  said 
sheep  was  directly  proximately  caused  by  defendant's 
negligent  acts  and  omissions  and  that  such  negligent 
acts  and  omissions  w^ere  the  proximate  cause  of  plain- 
tiffs loss  (Tr.  p.  185). 

Specification  of  Error  No.  9 

The  Court  erred  in  finding  that  at  the  time  of 
delivery  and  loading  of  said  freight,  said  livestock 
was  in  good  condition  (Tr.  p.  185). 

Specification  of  Error  No.  10 

The  Court  erred  in  finding  that  said  livestock  had 
no  greater  value  than  820,000.00  by  reason  of  the 
negligent  manner  in  which  the  defendant  transported 
the  same  (Tr.  p.  185). 

Specification  of  Error  No.  11 

The  Court  erred  in  finding  that  plaintiff  sustained 
loss  or  damage  by  reason  of  defendant's  negligence  in 
the  sum  of  84,051.00,  or  in  any  other  sum  (Tr.  p. 
185-6). 
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Specification  of  Error  No.  12 

The  Court  erred  in  failing  to  find  that  the  trans- 
portation of  said  sheep  by  plaintiff  from  Kevin,  Mon- 
tana to  Wickes,  Montana,  was  subject  to  the  provi- 
sions of  the  Uniform  Livestock  Contracts  entered  into 
between  plaintiff  and  defendant  prior  to  the  com- 
mencement of  the  transportation  of  said  sheep  and 
that  said  contracts  were  in  full  force  and  effect  at 
the  time  of  shipment  of  said  sheep  and  during  the 
course  of  the  transportation  thereof  (Tr.  p.  186). 

Specification  of  Error  No.  13 

The  Court  erred  in  failing  to  find  that  the  pro- 
visions of  said  contracts,  to-wit,  Section  1(a)  and  (b) 
and  Section  4(a)  were  in  full  force  and  effect  and 
that  the  plaintiff  was  bound  thereby  (Tr.  p.  186). 

Specification  of  Error  No.  14 

The  Court  erred  in  failing  to  find  that  it  is  inher- 
ent in  the  nature  of  sheep,  when  wet  and  muddy,  to 
lose  their  scent  of  each  other,  resulting  in  ewes  and 
lambs  being  unable  to  identify  each  other  (Tr.  p.l86). 

Specification  of  Error  No.  15 

The  Court  erred  in  failing  to  find  that  plaintiff 
was  in  sole  charge  of,  and  responsible  for  the  loading 
of  said  sheep  at  Kevin,  Montana,  and  was  liable  for 
any  risk  incident  to  loading  said  sheep  in  the  condi- 
tion then  and  there  existing,  or  in  the  manner  or 


method  of  loading  (Tr.  p.  186). 

Specification  of  Error  No.  16 

The  Court  erred  in  failing  to  find  that  no  evidence 
of  negligence  on  the  part  of  the  defendant  was  proved 
by  plaintiff,  either  as  charged  in  his  complaint  or 
otherv^ise  (Tr.  p.  186). 

Specification  of  Error  No.  17 

The  Court  erred  in  failing  to  find  that  the  damage 
suffered  by  plaintiff  to  his  said  shipment  of  sheep 
was  a  result  of  the  inherent  vice,  weakness  and  nat- 
ural propensity  of  the  sheep  themselves,  the  change 
of  weather  to  which  said  shipment  of  sheep  was  sub- 
jected and  the  climatic  conditions  of  the  heat  and 
cold  existing  during  the  course  of  transportation  and 
these  were  risks  assumed  by  plaintiff  for  which  de- 
fendant was  not  liable  or  responsible,  being  relieved 
of  liability  therefor  by  reason  of  the  provisions  of  the 
Uniform  Livestock  Contracts  governing  said  shipment 
of  sheep  (Tr.  p.  187). 

Specification  of  Error  No.  18 

The  Court  erred  in  concluding  that  the  special  con- 
tract between  defendant  and  plaintiff  purporting  to 
relieve  defendant  of  its  statutory  liability  is  invalid 
and  not  binding  upon  plaintiff  for  the  reason  that 
there  is  no  consideration  for  such  a  special  contract 
(Tr.  p.  187). 
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Specification  of  Error  No.  19 

The  Court  erred  in  concluding  that  the  defendant 
is  liable  for  the  damages  to  said  sheep  under  provi- 
sions of  Section  8-812,  R.C.M.  1947  (Tr.  p.  187). 

Specification  of  Error  No.  20 

The  Court  erred  in  concluding  that  the  defendant 
is  liable  for  the  loss  suffered  by  plaintiff  for  the 
reason  that  the  defendant's  negligent  acts  and  omis- 
sions proximately  caused  the  plaintiffs  loss  (Tr.  p. 
187). 

Specification  of  Error  No.  21 

The  Court  erred  in  concluding  that  the  plaintiff  is 
entitled  to  judgment  against  the  defendant  in  the  sum 
of  $4,051.00  (or  any  other  sum)  together  with  inter- 
est thereon  at  the  rate  of  6%  from  June  29,  1949, 
until  paid  and  for  his  costs  of  suit  (Tr.  188). 

Specification  of  Error  No.  22 

The  Court  erred  in  not  concluding  that  defendant 
was  not  negligent  as  charged  in  plaintiffs  complaint 
or  otherwise  (Tr.  p.  188). 

Specification  of  Error  No.  23 

The  Court  erred  in  not  concluding  that  plaintiff  is 
bound  by  the  terms  of  the  Uniform  Livestock  Con- 
tracts entered  into  between  plaintiff  and  defendant 
(Tr.  p.  188). 
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Specification  of  Error  No.  24 

The  Court  erred  in  not  concluding  that  plaintiffs 
damage  was  the  result  of  the  inherent  vice,  weakness 
and  natural  propensity  of  the  sheep  themselves,  the 
change  of  weather  to  which  said  sheep  was  subjected 
and  the  climatic  conditions  of  heat  and  cold  existing 
during  the  course  of  the  transportation  which  were 
risks  assumed  by  plaintiff  (Tr.  p.  188). 

Specification  of  Error  No.  25 

The  Court  erred  in  not  concluding  that  plaintiff  is 
not  entitled  to  recover  from  defendant  in  any  sum. 

Specification  of  Error  No.  26 

The  Court  erred  in  entering  a  judgment  for  plain- 
tiff against  the  defendant  in  the  sum  of  $4,051.00, 
principal  (or  in  any  other  sum)  and  for  interest  in 
the  sum  of  $382.14  (or  in  any  other  sum)  and  in  tax- 
ing costs  against  the  defendant  in  the  sum  of  $67.72 
(or  in  any  other  sum)  (Tr.  p.  188). 

IV.  ARGUMENT 

The  principal  contentions  made  by  appellee  in  this 
appeal  are:  (1)  (a)  that  the  evidence  in  the  case  did 
not  sustain  the  Findings  and  Conclusions  of  the  lower 
Court  that  the  appellant  was  negligent  in  accepting 
the  appellee's  sheep  for  carriage,  that  the  appellant 
was  negligent  in  caring  for  said  sheep,  (1)  (b)  that 
the  damage  to  said  sheep  was  not  the  result  of  any 
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inherent  defect,  vice  or  weakness  of  said  sheep  and 
that  appellant's  negligence  was  the  proximate  cause 
of  the  damage,  (2)  and  that  the  contract  between 
appellee  and  appellant  was  not  a  valid  and  binding 
contract  and  that  appellant  was  liable  under  the  pro- 
visions of  Section  8-812,  R.C.M.  1947. 

(1)  (a)  Evidence  Does  Not  Sustain  Findings  of 
Negligence.  Specifications  of  Error  num- 
bered 2,  3,  4,  5,  6,  8,  9,  10,  11,  16,  19,  20, 
21,  22,  26. 

The  District  Court  in  its  Findings  (V,  VI,  Tr.  pp. 
21,  23)  has  found  the  appellant  to  be  negligent  in 
accepting  for  carriage  and  transporting  appellee's 
sheep.  The  appellant  introduced  in  evidence  the  rec- 
ord of  the  complete  movement  of  the  shipment  of 
sheep  during  the  time  it  had  custody  of  said  sheep. 
That  movement  was  shown  by  appellant's  witnesses 
to  be  as  follows : 

The  shipment  departed  from  Kevin,  Montana  on 
May  30,  1949,  at  3:50  P.  M.;  arrived  at  Shelby,  Mon- 
tana on  May  30,  1949  at  4:45  P.  M.;  departed  from 
Shelby  at  6:30  P.  M.  May  30th  and  arrived  at  Great 
Falls  at  12:45  a.m..  May  31st,  1949;  departed  from 
Great  Falls  at  4:55  A.  M.,  May  31st  and  arrived  at 
Wickes  at  approximately  10:30  A.M.  on  May  31st 
(Tr.  pp.  125,  126,  127,  129,  defendant's  Exhibits  6 
and  7)— a  distance  of  242.6  miles  (Exs.  6,  7). 

Appellant  produced  as  witnesses  each  one  of  the 
conductors  in  charge  of  the  trains  that  moved  these 
sheep  and  each  one  of  the  conductors  produced,  and 
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there  was  introduced  in  evidence,  his  delay  report 
covering  the  record  of  the  movement  of  which  he  was 
in  charge  (defendant's  Exhibits  8,  9,  11,  13). 

Conductor  Veach  was  in  charge  of  the  train  mov- 
ing the  sheep  from  Kevin  to  Shelby  (Tr.  p.  136). 
There  was  no  rough  handling  or  any  sudden  stop  dur- 
ing this  portion  of  the  journey  and  no  switching  was 
performed  with  the  sheep.  (Tr.  p.  139).  The  sheep 
were  connected  next  to  the  engine  (Tr.  p.  140)  and 
were  inspected  at  Shelby  (Tr.  p.  140)  where  nothing 
was  found  wrong  with  the  sheep  (Tr.  p.  140). 

Conductor  Larson  was  in  charge  of  the  train  car- 
rying the  sheep  from  Shelby  to  Great  Falls  (Tr.  p. 
142).  During  this  portion  of  the  journey  there  was 
no  rough  handling  or  any  sudden  stop  (Tr.  p.  146) 
and  no  switching  was  performed  with  the  sheep  (Tr. 
p.  145).  Again  the  sheep  were  transported  next  to 
the  engine  (Tr.  p.  147).  This  train  was  inspected  at 
Shelby  (Tr.  p.  145),  at  Conrad  (Tr.  p.  144)  and  at 
Vaughan  (Tr.  p.  147)  and  no  irregularities  were 
noted  (Tr.  p.  147). 

Conductor  Marceau  was  in  charge  of  the  train  from 
Great  Falls  to  Wickes  (Tr.  p.  148).  During  this  por- 
tion of  the  journey  the  sheep  were  placed  within  seven 
cars  of  the  head  end  of  the  train  (Tr.  p.  149).  There 
was  no  rough  handling  or  any  sudden  stop  during 
this  movement  (Tr.  p.  154).  This  train  was  inspected 
at  Cascade,  Wolf  Creek,  and  Helena  (Tr.  pp.  150, 
151).  Nothing  was  found  wrong  with  the  shipment 
during  these  inspections  (Tr.  pp.  150  and  151).  The 
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train  arrived  at  Wickes  at  10:30  A.M.  on  May  31, 
1951  (Tr.  p.  129). 

Brakeman  Lukasik  performed  inspections  of  the 
train  between  Great  Falls  and  Wickes  and  found  the 
sheep  to  appear  normal  (Tr.  pp.  158  and  159). 

After  arrival  of  the  train  at  Wickes,  the  8  loads 
of  sheep  were  placed  on  the  stockyard  spur  (Tr.  p. 
152)  by  the  train  moving  the  sheep  from  Great  Falls 
to  Wickes. 

Conductor  Ewinski  in  charge  of  the  local  train 
which  arrived  at  Wickes  at  11:50  A.M.,  May  31, 
1949,  unloaded  the  sheep  (Tr.  pp.  161,  162,  163).  One 
car  had  been  unloaded  prior  to  the  arrival  of  this 
local  train  (Tr.  p.  163).  The  unloading  of  the  remain- 
ing 7  cars  was  accomplished  within  45  to  50  minutes 
(Tr.  p.  163). 

At  the  time  of  unloading  these  sheep  at  V/ickes, 
there  were  only  3  lambs,  3  ewes  and  1  or  2  bucks, 
dead  (Tr.  pp.  59,  104).  Such  a  death  loss  was  not 
considered  abnormal  for  such  a  shipment  (Tr.  p.  87). 

The  evidence  is  conclusive  that  these  sheep  were 
wet  upon  arrival  at  their  destination,  Wickes,  Mon- 
tana (Tr.  pp.  71,  107,  164).  There  is  a  conflict  in  the 
testimony  as  to  whether  or  not  the  sheep  were  wet 
when  loaded;  however,  the  District  Court  has  found 
that  the  sheep  had  been  subjected  to  rain  and  muddy 
conditions  prior  to  loading,  but  that  appellee  judged 
said  sheep  had  dried  sufficiently  so  that  they  could 
be  safely  loaded  and  transported  (Tr.  pp.  21,  22).  The 
cars  furnished  for  this  shipment  are  shown  to  have 
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been  standard  cars,  sanded  and  in  condition  for  use 
(Tr.  p.  116).  During  the  course  of  the  movement  of 
this  shipment,  this  shipment  of  sheep  was  rained  upon 
and  became  wet  (Finding  V,  Tr.  p.  22,  Defendant's 
Ex.  14,  Tr.  p.  179).  As  shown  by  the  evidence  sub- 
mitted by  appellant,  there  was  no  negligent  handling 
of  this  shipment,  nor  any  negligent  delay  in  trans- 
porting the  sheep.  Appellee  contends  that  there  was 
a  delay  in  unloading  the  sheep  at  Wickes,  awaiting 
the  arrival  of  the  local  train  (Tr.  p.  47).  There  is  no 
evidence,  however,  that  this  delay  was  unreasonable 
or  that  it  contributed  in  any  way  to  the  damage  suf- 
fered by  the  sheep,  and  the  lower  Court  in  its  Find- 
ings did  not  find  that  there  was  any  negligent  delay 
in  unloading  at  Wickes  (Tr.  pp.  18  to  25). 

The  loading  of  the  sheep  was  under  the  control  of 
appellee.  He  was  the  judge  as  to  whether  or  not  it 
was  safe  to  make  the  shipment  (Tr,  p.  62).  Appellee 
and  his  witness,  Thomas,  who  assisted  with  the  load- 
ing of  the  sheep,  both  stated  that  they  considered  the 
sheep  had  become  sufficiently  dry  so  that  it  would 
be  safe  to  load  and  ship  them  (Tr.  pp.  63,  64,  89,  94). 

Appellant,  however,  was  found  by  the  lower  Court 
to  have  been  negligent  in  accepting  the  sheep  for  car- 
riage (Tr.  p.  23).  We  submit  that  the  evidence  does 
not  justify  any  such  Finding  and  that  it  is  not  pos- 
sible to  say  that  appellant  did  not  exercise  ordinary 
care  in  accepting  this  shipment  when  appellee  and  his 
witness,  Thomas,  both  experienced  sheep  men,  con- 
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sidered  that  it  was  safe  to  load  the  sheep  on  the  stock 
cars. 

The  Court  further  found  that  it  was  negligent  of 
appellant  not  to  have  known  that  it  might  rain  on  the 
sheep  during  the  course  of  their  transportation  (Tr. 
p.  23).  We  submit  that  such  finding  is  in  error  and 
places  a  burden  upon  the  carrier  far  beyond  the  re- 
quirements of  reasonably  prudent  action.  The  appel- 
lant was  obligated  to  accept  this  shipment  unless  it 
knew,  or  could  reasonably  anticipate  that  it  could  not 
discharge  its  obligation  of  transporting  the  sheep  from 
Kevin  to  Wickes.  It  did  not  fail  in  its  obligation  of 
transportng  the  sheep,  but  made  delivery  expeditiously 
to  appellee  at  Wickes. 

The  universal  rule  as  to  the  liability  of  a  common 

carrier  of  livestock  is  stated  in  13  C.J.S.,  page  155, 

Sec.  79b: 

"A  carrier  is  not  an  insurer  of  live  stock  de- 
livered to  it  for  transportation,  for  it  does  not 
absolutely  warrant  such  freight  against  the  con- 
sequences of  its  own  vitality,  and  if  there  is  loss 
or  injury  due  to  the  peculiar  nature  and  pro- 
pensities of  the  animals,  the  carrier  is  not  liable, 
unless  the  loss  or  injury  could  have  been  pre- 
vented by  the  exercise  of  reasonable  foresight, 
vigilance,  and  care  on  its  part.  The  carrier  is 
relieved  from  liability  from  such  causes,  if  he 
has  provided  suitable  means  of  transportation 
and  exercised  that  degree  of  care  which  the  na- 
ture of  the  property  requires,  or  has  not  other- 
wise contributed  to  the  injury.  This  rule  prevails 
at  common  law  and  no  special  contract  limiting 
the  carrier's  liability  in  respect  to  injuries  re- 
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suiting  to  animals  from  such  causes  is  necessary.'' 
(Italics  ours). 

Sec.  8-702,  R.C.M.  1947,  provides  as  follows: 

'^Obligation  to  accept  freight.  A  common  car- 
rier must,  if  able  to  do  so,  accept  and  carry  what- 
ever is  offered  to  him,  at  a  reasonable  time  and 
place,  of  a  kind  that  he  undertakes  or  is  accus- 
tomed to  carry." 

See:  9  Am.  Jur.  Sec.  292,  p.  611. 

The  case  of  Wahle,  et  al.  vs.  G.  N.  Ry.  Co.  (1910) 
41  Mont.  326,  109  Pac.  713,  involved  a  question  of 
whether  or  not  a  carrier  was  negligent  in  accepting 
a  shipment  when  it  did  not  have,  or  could  reasonably 
anticipate  that  it  would  not  have,  facilities  to  dis- 
charge its  obligation.  In  that  case  the  Montana  Court 
held  the  defendant  liable  because  it  failed  to  prove 
that  at  the  time  of  its  acceptance  of  the  shipment  that 
it  could  not,  by  the  use  of  ordinary  care,  have  known  or 
anticipated  that  it  could  not  discharge  the  obligation 
assumed.  In  that  case,  however,  the  evidence  estab- 
lished conclusively  that  the  carrier  knew  of  the  exist- 
ence of  an  abnormal  condition.  Severe  floods  had 
caused  damage  to  the  rail  line  which  had  not  been 
completely  repaired,  heavy  rains  were  threatening 
portions  of  the  line  and  causing  damage.  Another  rail 
carrier  in  the  same  territory  had  already  been  forced 
to  discontinue  part  of  its  operations.  In  the  case  pre- 
sented by  this  appeal,  there  is  no  evidence  or  any 
suggestion  made  of  any  such  abnormal  condition  which 
would  justify  appellant  in  refusing  to  accept  appel- 
lee's shipment  of  sheep. 


—16— 

Although  the  District  Court  found  that  appellant 
had  weather  information  available  to  it,  and  knew,  or 
could  have  known,  in  the  exercise  of  reasonable  care, 
that  more  rain  and  wet  conditions  were  to  be  expected, 
(Tr.  p.  22)  we  submit  that  there  is  no  evidence  in 
this  record  to  support  such  a  finding.  There  is  not 
even  a  suggestion  made  as  to  the  probable  weather 
conditions  which  would  exist  during  the  course  of  the 
transportation.  There  is  evidence  in  the  record,  by 
the  statements  of  witnesses  and  by  documentary 
proof,  as  to  what  the  weather  conditions  actually 
were  during  the  time  this  shipment  was  being  moved 
by  appellant  (Tr.  pp.  67,  89,  Exhibits  Nos.  6,  7,  14). 
Appellant  introduced  by  its  Exhibit  14  (Tr.  p.  179) 
a  weather  chart  for  Montana  prepared  by  the  United 
States  Weather  Bureau,  covering  the  dates  May  30th 
and  May  31st,  1949.  This  exhibit  was  not,  however, 
a  weather  prediction  for  those  dates.  The  rain  through 
which  this  shipment  passed  was  not  abnormal  in  any 
respect.  It  was  a  normal  spring  rain  and  certainly 
not  of  such  severity  to  justify  appellant  refusing  to 
render  transportation  service.  The  possible  weather 
conditions  were  as  well  known  and  as  available  to 
appellee  as  to  appellant.  And  appellee  considered  the 
conditions  proper  to  load  and  transport  the  sheep  (Tr. 
pp.  41,  63,  64).  We  therefore  contend  that  there  is 
no  evidence  to  justify  finding  appellant  negligent  on 
the  basis  that  it  accepted  said  sheep  when  it  knew 
that  it  might  rain  during  the  course  of  their  transpor- 
tation. To  so  hold,  in  effect  makes  appellant  respon- 


—17— 

sible  for  each  and  every  rain  storm  through  which  it 
may  be  transporting  sheep,  and  further  makes  it  re- 
sponsible for  knowing  what  weather  conditions  shall 
be  during  the  course  of  transportation  of  a  shipment 
of  sheep.  It  seems  to  us  that  the  Court's  Findings  and 
Conclusions  (Tr.  pp.  22-24)  are  in  effect  holding  that 
appellant  was  negligent  because  on  May  SOth  and 
Slst,  1949,  it  rained  in  a  portion  of  the  State  of  Mon- 
tana. 

(l)(b)  Damage  to  Sheep  Was  the  Result  of  the 
Inherent  Defect  of  the  Animal.  Specifica- 
tions of  Error  Numbered  7,  14,  17,  19, 
24,  26. 

It  is  the  contention  of  appellant  that  the  District 
Court  erred  in  its  Finding  (VII,  Tr.  p.  23)  to  the 
effect  that  the  damage  to  the  sheep  was  not  a  result 
of  any  inherent  defect,  vice,  weakness  or  spontaneous 
action  of  the  sheep  themselves.  This  wording  is  taken 
from  Sec.  8-812,  R.C.M.  1947. 

The  evidence  on  this  particular  point,  we  feel, 
establishes  conclusively  that  when  sheep  become  wet 
and  muddy  or  dirty,  it  will  cause  them  to  lose  their 
scent  of  each  other,  resulting  in  ewes  being  unable 
to  recognize  their  lambs.  Such  a  circumstance  is  one 
of  the  natural  weaknesses  of  the  sheep,  an  inherent 
defect  or  vice  for  which  a  carrier  is  not  responsible. 

The  lower  Court  found  that  the  sheep  involved  had 
been  wet  prior  to  loading  but  that  appellee  judged 
said  sheep  to  have  dried  sufficiently  that  they  could 
be  loaded  and  transported  (Tr.  pp.  21-22).  The  Court 
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did  not  find  that  the  sheep  were  dry  when  loaded  and 
although  there  is  a  conflict  in  the  evidence  as  to 
whether  or  not  they  were  dry,  the  evidence  is  to  the 
effect  that  these  sheep  were  at  least  damp  (Tr.  p.  62). 
There  is  a  danger  incident  to  loading  wet  sheep,  as 
stated  by  appellee,  his  witness,  Thomas,  and  the  vet- 
erinarian Nordell  (Tr.  pp.  62,  95  and  174).  Appellee 
delayed  loading  the  sheep  at  Kevin  because  he  was 
concerned  that  it  might  rain  on  them  (Tr.  pp.  64, 
181).  During  their  journey  the  sheep  became  wet  by 
reason  of  rain  through  which  they  passed  (Tr.  p  22). 
As  a  result  of  the  sheep  becoming  wet  and  muddy 
from  the  cars,  their  scent  of  each  other  was  lost.  This, 
we  contend,  is  established  by  the  evidence  as  being  a 
natural  weakness,  vice,  propensity  and  inherent  de- 
fect of  the  animal.  Appellee  so  testified  (Tr.  pp.  50, 
62,  78,  87).  The  veterinarian  Nordell  so  testified  (Tr. 
p.  175).  Sheep  are  peculiar  and  stupid  animals  (Tr. 
pp.  73,  173)  and  are  easily  subject  to  fright  (Tr.  p. 
174)  which  is  also  an  inherent  weakness  of  a  sheep 
(Tr.  p.  175).  Sheep  which  have  become  wet  during 
shipment  will  develop  some  stiffness  (Tr.  p.  173)  and 
wet  sheep  will  jam  up  and  are  cold  (Tr.  p.  95). 

These  results,  however,  are  not  due  to  any  negli- 
gence on  the  part  of  a  carrier  but  are,  we  submit,  an 
inherent  weakness  of  the  animal.  The  damages  in- 
curred here  resulted  from  one  cause  only — the  sheep 
were  wet  or  became  wet.  After  becoming  wet,  dam- 
age resulted,  not  from  negligence  or  act  of  the  car- 
rier— but  from  the  inherent  weakness  of  that  sheep; 
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a  condition  for  which  the  carrier  is  not  liable. 

Section  8-812,  R.C.M.  1947,  provides  as  follows: 

"Liability  of  inland  carriers  for  loss.  Unless 
the  consignor  accompanies  the  freight  and  retains 
exclusive  control  thereof,  an  inland  common  car- 
rier of  property  is  liable,  from  the  time  that  he 
accepts  until  he  relieves  himself  from  liability, 
pursuant  to  sections  8-414  to  8-417,  for  the  loss 
or  injury  thereof  from  any  cause  whatever, 
except : 

1.  An  inherent  defect,  vice,  weakness,  or  a 
spontaneous  action  of  the  property  itself; 

2.  The  act  of  a  public  enemy  of  the  United 
States,  or  of  this  state; 

3.  The  act  of  the  law;  or, 

4.  An  irresistible  superhuman  cause." 

This  section  of  the  Montana  statutes  is  a  statement 
of  the  common  law  rule.  There  have  been  few  cases 
in  Montana  interpreting  this  section. 

In  the  case  of  Nelson  vs.  Great  Northern  Ry.  Co. 
(1903)  28  Mont.  297,  72  Pac.  642,  the  Montana 
Court  recognized  the  common  law  rule  that  if  sheep, 
while  being  transported,  died  or  were  injured  from 
some  inherent  want  of  vitality,  or  by  reason  of  in- 
juries inflicted  upon  each  other,  or  by  an  unavoid- 
able accident,  the  carrier  would  not  be  liable. 

It  has  long  been  settled  that  a  carrier  is  not  respon- 
sible for  damage  to  livestock  by  reason  of  its  inherent 
nature  or  infirmity  or  propensities.  And  it  is  also 
generally  held  that  a  carrier  is  not  responsible  for 
damage  to  livestock  resulting  from  changing  weather 
conditions. 

The  reason  for  such  a  rule  is  stated  in  Jordan  v. 
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Chicago,  Burlington  &  Quincy  R.  Co.    (Mo.)    1920, 

226  S.  W.  1023,  at  page  1027: 

"Now,  a  carrier  is  not  liable  for  the  bad  con- 
dition of  live  stock  at  the  end  of  a  journey,  un- 
less such  bad  condition  is  the  result  of  some  neg- 
ligence on  the  part  of  the  carrier.  As  a  necessary 
and  natural  incident  to  a  long  journey,  live  stock 
become  'weak,  dauncy,  hungry  and  lank'.  They 
are  the  natural  results  of  long  trips  in  cold  and 
snowy  weather,  even  where  there  is  no  negli- 
gence either  of  delay  or  in  handling.  And  for 
such  results,  in  the  absence  of  negligence,  the 
carrier  is  not  liable.  10  C.  J.  122.  Neither  is  it 
liable  for  loss  or  injury  on  account  of  a  mere 
want  of  vitality,  sickness,  restlessness,  or  vicious 
propensities  of  live  stock.  10  C.J.  123,  124;  Cun- 
ningham V.  Wabash  R.  Co.,  167  Mo.  App.  273, 
282,  149  S.  W.  1151;  Jackson  v.  Chicago,  etc., 
R.  Co.,  34  S.  D.  153,  147  N.  W.  732,  733." 

See  13  C.J.S.  Sec.  79b  at  page  155,  supra,  page  14. 

The  general  rule  is  stated  in  13  C.J.S.,  Sec.  79,  at 

page  158,  as  follows: 

"A  carrier  of  live  stock  is  not  liable  for  in- 
juries caused  by  changing  weather  conditions.  In 
the  absence  of  some  negligence  or  misfeasance 
on  the  part  of  the  carrier  or  its  servants,  the 
carrier  is  not  liable  for  loss  or  injury  to  animals 
occasioned  by  excessive  heat  or  cold.  This  is  a 
risk  assumed  by  the  shipper." 

Coupland  v.  Housatonic  R.  Co.   (Conn.)    1892,  23 

Atl.  871-872: 

"The  common-law  rule  which  made  carriers 
practically  insurers  of  property  while  being  car- 
ried by  them  has,  however,  from  the  very  neces- 
sity of  the  case,  been  in  a  measure  relaxed  in  the 
carriage   of   livestock.    As    suggested    in    Edw. 
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Bailm.  Sec.  680,  the  carrier  can  store  away  goods, 
so  as  to  secure  their  safety;  but  a  carrier  of  ani- 
mals by  a  mode  of  conveyance  opposed  to  their 
habits  and  instincts  has  no  such  means  of  secur- 
ing absolute  safety.  They  may  die  of  fright;  they 
may,  notwithstanding  every  precaution,  destroy 
themselves  in  attempting  to  break  away  from 
the  fastenings  by  which  they  are  secured;  or 
they  may  kill  each  other  by  crowding,  plunging, 
or  goring;  the  motion  of  the  cars,  their  frequent 
concussions,  the  scream  of  the  engines  may  often 
create  a  kind  of  frenzy  in  the  swaying  mass  of 
cattle;  and  the  carrier  is  not  held  liable  for  in- 
juries or  losses  arising  from  the  irrepressible  in- 
stincts of  this  living  freight  which  he  could  not 
prevent  by  the  exercise  of  reasonable  care." 

Bragg  V.  Payne  (Mo.)  1921,  235  S.  W.  148: 

''This  shipment,  it  must  be  remembered,  was 
one  of  live  stock,  and  under  the  common-law  rule, 
if  the  property  transported  was  damaged  by 
reason  of  its  inherent  nature  or  infirmity,  and 
without  fault  on  the  part  of  the  carrier,  the  lat- 
ter was  not  liable,  all  of  which  is  peculiarly  ap- 
plicable to  live  stock  because  of  their  vitality, 
natural   infirmities   and  inherent  propensities." 

See  also: 

9  Am.  Jur.  Sec.  747,  p.  880. 

Cleve  vs.  Chicago,  Burlington  &  Quincy  R.  Co. 
(Neb.)  1909,  120  N.W.  959. 

\Vinn  V.  American  Express  Company  (Iowa) 
1913,  140  N.W.  427. 

Washington  Horse  Exchange  v.  Louisville  & 
N.  R.  Co.  (N.C.)  1916,  87  S.  E.  941. 

Under  the  early  Montana  decisions  the  burden  was 
placed  upon  the  carrier  to  establish  by  a  preponder- 
ance of  the  evidence  that  death  or  injury  to  live  stock 
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was  occasioned  by  some  cause  other  than  the  carrier's 
negligence.  (Nelson  v.  G.N.Ry.  Co.  (1903)  28  Mont. 
297,  72  Pac.  642;  Wahle,  et  al  v.  G.N.Ry.  Co.  (1910), 
41  Mont.  326,  109  Pac.  713).  In  the  case  presented 
by  this  appeal,  we  feel  that  such  a  preponderance  of 
evidence  has  been  established  as  shown  by  the  evi- 
dence heretofore  referred  to. 

Nevertheless  we  think  it  advisable  to  call  the  Court's 
attention  to  the  more  recent  cases  from  other  jurisdic- 
tions which  have  modified  that  rule.  One  of  the  lead- 
ing cases  on  this  particular  point  is : 

Southern  Pac.  Co.  v.  Itule  (Ariz.)  1937,  74 
Pac.  (2d)  38,  p.  40: 

"The  appeal  raises  a  question  of  law  in  regard 
to  the  extent  of  the  liability  of  a  carrier  for  per- 
ishable articles,  such  as  fruit  and  vegetables, 
which  has  never  been  determined  in  this  juris- 
diction. Under  the  common  law,  every  carrier 
receiving  goods  in  good  condition  for  carriage, 
and  delivering  them  in  bad  condition,  was  pre- 
sumed to  have  been  negligent  in  their  transpor- 
tation, and  was  liable  for  the  damages  caused 
by  its  negligence.  There  were  four,  and  only  four, 
defenses  which  might  be  raised  by  the  carrier 
under  such  circumstances,  these  being  that  the 
injury  was  caused  by  (a)  an  act  of  God,  (b)  the 
public  enemy,  (c)  the  act  of  the  shipper,  or  (d) 
the  inherent  nature  of  the  goods  themselves.  It 
is  sometimes  said  that  the  basis  of  the  carrier's 
liability  for  the  loss  or  damage  to  goods  in  tran- 
sit was  presumed  negligence,  but  this,  strictly 
speaking,  is  erroneous,  since  it  cannot  be  rebut- 
ted. The  rule  is  really  one  of  substantive  law,  to 
the  effect  that  the  carrier  is  an  insurer  of  the 
safe   transportation   of   goods   entrusted   to   its 
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care,  unless  the  loss  or  damage  is  due  to  one  of 
the  four  specified  causes  (citing  cases).  Since 
these  four  defenses  are  affirmative  ones,  the 
burden  of  proof  was  on  the  carrier  to  show  that 
the  injury  was  caused  in  one  of  these  four  man- 
ners, and  in  the  absence  of  affirmative  and  sat- 
isfactory evidence  to  that  effect,  following  the 
rule  in  all  cases  where  the  burden  of  proof  is 
with  one  or  the  other  party  on  a  given  issue,  it 
was  the  duty  of  the  trial  court  to  instruct  the 
jury  that  the  carrier  had  not  met  the  burden 
imposed  on  it.  The  older  cases  are  very  strict  in 
regard  to  the  necessity  of  the  carrier  establish- 
ing affirmatively  the  true  cause  of  the  injury, 
if  it  desired  to  escape  liability.  There  was,  how- 
ever, even  then,  one  apparent  exception  to  this 
rule,  and  that  was  when  the  goods  transported 
were  livestock.  It  was  held  that,  due  to  the  pecu- 
liar nature  and  propensity  of  animals,  the  car- 
rier should  not  be  liable  for  injury  thereto,  if  it 
had  provided  suitable  means  of  transportation 
and  exercised  the  degree  of  care  which  the  na- 
ture of  the  property  required,  and  had  not  other- 
wise contributed  to  the  injury.  According  to  the 
weight  of  authority  in  such  cases,  therefore,  it 
was  generally  held  that,  if  the  carrier  showed 
that  it  had  provided  the  proper  means  of  trans- 
portation and  had  exercised  that  degree  of  care 
in  transporting  the  property  which  its  nature 
requires,  it  did  not  need  to  go  further  and  make 
a  specific  showing  that  the  injury  was  actually 
caused  by  one  of  the  four  reasons  allowed  as  a 
defense  to  the  action.  10  C.  J.  p.  123,  and  cases 
cited. 

"We  think  this  apparent  exception  to  the  gen- 
eral rule  is,  in  reality,  only  a  recognition  of  the 
different  quantum  of  evidence  required  to  estab- 
lish the  same  defense  under  different  circum- 
stances. It  is  a  well-known  fact  that  the  majority 
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of  inanimate  objects,  when  they  are  delivered  to 
the  carrier  in  good  condition,  will  almost  invari- 
ably remain  in  the  same  state  until  they  reach 
the*  consignee  at  the  end  of  the  route,  in  the 
absence  of  some  human  instrumentality  which 
injures  them.  Such  being  the  case,  it  is  but  rea- 
sonable that,  in  case  such  objects  arrived  in  a 
damaged  condition,  the  carrier  should  prove  af- 
firmatively the  damage  was  caused  by  one  of  the 
four  things  above  set  forth,  since  they  were  the 
only  matters  which  released  it  from  the  obliga- 
tion of  an  insurer  imposed  on  it  by  public  policy. 
For  instance,  a  plate  glass  mirror,  which  is  in 
good  condition,  will  remain  so  indefinitely  un- 
less injured  by  an  act  of  God  or  some  human 
violence  applied  thereto  directly  or  indirectly. 
And,  since  the  carrier  is  in  the  exclusive  pos- 
session of  the  goods  during  their  carriage,  it  is 
in  the  best  position  of  any  one  to  show  affirma- 
tive the  real  cause  of  the  damage.  It  is  apparent, 
however,  that  animate  objects,  such  as  livestock, 
are  in  an  entirely  different  category.  They  may 
be  injured,  or  even  killed,  by  acts  arising  out 
of  their  own  inherent  nature  and  unaccompanied 
by  any  human  agency  or  negligence.  Even  with 
the  best  of  care  on  the  part  of  all  who  come  in 
contact  with  them  during  the  shipment,  they 
often  fail  to  arrive  at  their  destination  in  good 
condition.  The  apparent  exception  is  merely  a 
recognition  of  this  fact,  and,  if  the  carrier  proves 
the  exercise  of  due  care  on  its  part,  the  natural 
presumption  is  that  the  damage  was  caused  by 
the  nature  of  the  animals,  and  not  by  any  human 
agency.''  (pp.  40-41). 

The  Texas  Court  in  Panhandle  &  S.  F.  Ry.  Co.  v. 

Wilson  (1939),  135  S.W.  (2d)  1062.  stated: 

"Whatever  may  be  the  present  status  of  the 
rule  of  law  which  makes  a  common  carrier  an 
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insurer  of  goods  received  by  it  for  transporta- 
tion, and  regardless  of  what  the  rule  may  be  with 
reference  to  the  exceptions  in  case  of  shipments 
of  livestock,  it  is  well  established  law  in  this  state 
that  when  the  presumption  of  negligence  arises 
it  devolves  upon  the  carrier  to  show  by  testimony 
there  was  no  negligence  on  its  part  in  connection 
with  the  shipment.  When  the  plaintiff  establishes 
the  presumption  by  showing  a  delivery  of  the 
livestock  to  the  carrier;  that  they  were  in  good 
condition  when  delivered,  and  that  they  were 
received  at  their  destination  in  a  damaged  con- 
dition, the  plaintiff  has  made  a  prima  facie  case 
and  shifted  to  the  carrier  the  burden  of  exoner- 
ating itself  from  negligence  (citing  cases). 

"If  the  testimony  stops  there  and  the  carrier 
adduces  no  evidence  of  the  manner  in  which  the 
shipment  was  handled  by  it,  the  plaintiff  is  en- 
titled to  recover.  But  the  rule  is  equally  as  well 
established  that,  when  the  case  reaches  that  stage 
and  the  burden  is  thus  shifted  to  the  carrier,  it 
adduces  legal  evidence  of  the  manner  in  which 
the  shipment  was  handled  and  shows  by  compe- 
tent evidence  that  nothing  was  done  or  allowed 
to  happen  during  the  time  it  had  possession  of 
the  property  that  could  be  classed  as  negligence, 
it  exonerates  itself  from  liability  and  thus  dis- 
charges the  burden  so  placed  upon  it.  The  prima 
facie  case  made  by  the  plaintiff  is  then  destroyed 
and  the  duty  devolves  upon  him  to  proceed  fur- 
ther and  establish  the  case  made  by  his  pleadings 
by  showing  in  some  manner  that  the  injury  and 
damage  resulted  from  the  carrier's  negligence." 

To  the  same  effect,  see  Illinois  Central  R.  Co.  vs. 
Rouw  &  Company  (Tenn.)  1940,  159  S.  W.  (2)  839. 

Appellant  here  maintains  that  in  a  case  such  as 
the  one  here  presented  where  the  carrier  has  exer- 
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cised  all  proper  care  and  foresight  it  may  be  reason- 
ably required  to  exercise,  it  would  be  most  unreason- 
able to  charge  him  with  the  loss  suffered  when  there 
is  no  evidence  whatsoever  of  negligence  and  the  car- 
rier has  established  that  the  cause  of  the  loss  resulted 
from  an  inherent  weakness  of  an  animal  (in  this  case 
a  sheep)  after  they  had  become  wet  from  an  ordinary 
Spring  rain. 

2.  Validity  of   Contract.   Specifications   of   Error 
numbered  1,  12,  13,  15,  18,  23,  25,  26. 

At  the  time  appellee  delivered  the  shipment  of 
sheep  to  appellant  at  Kevin,  Montana  on  May  30, 
1949,  the  parties  entered  into  contracts  covering  the 
carriage  of  these  animals.  Those  contracts  (known 
as  Uniform  Livestock  Contracts)  were  introduced  in 
evidence  by  appellee  as  his  Exhibits  Nos.  1  and  2 
(Tr.  p.  44).  There  is  no  question  about  the  execution 
and  delivery  of  the  contracts.  The  two  contracts  were 
identical  in  terms  and  each  contained  the  following 
provisions : 

"Sec.  1(a).  Except  in  the  case  of  its  negli- 
gence proximately  contributing  thereto,  no  car- 
rier or  party  in  possession  of  all  or  any  of  the 
livestock  herein  described  shall  be  liable  for  any 
loss  thereof  or  damage  thereto  or  delay  caused 
by  the  act  of  God,  the  public  enemy,  quarantine, 
the  authority  of  law,  the  inherent  vice,  weakness, 
or  natural  propensity  of  the  animal,  or  the  act 
or  default  of  the  shipper  or  owner,  or  the  agent 
of  either,  or  by  riots,  strikes,  stoppages  of  labor 
or  threatened  violence. 

"(b)  Unless  caused  by  the  negligence  of  the 
carrier  or  its  employees,  no  carrier  shall  be  liable 
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for  or  on  account  of  any  injury  or  death  sus- 
tained by  said  livestock  occasioned  by  any  of  the 
following  causes :  Overloading,  crowding  one  upon 
upon  another,  escaping  from  cars,  pens  or  ves- 
sels, kicking  or  goring  or  otherwise  injuring 
themselves  or  each  other,  suffocation,  fright,  or 
fire  caused  by  the  shipper  or  the  shipper's  agent, 
heat  or  cold,  changes  in  weather  or  delay  caused 
by  stress  of  weather  or  damage  to  or  obstruction 
of  track  or  other  causes  beyond  the  carrier's 
control. 

*'Sec.  4(a).  The  shipper  at  his  own  risk  and 
expense  shall  load  and  unload  the  livestock  into 
and  out  of  cars,  except  in  those  instances  where 
this  duty  is  made  obligatory  upon  the  carrier  by 
statute  or  is  assumed  by  a  lawful  tariff  provi- 
sion. *   *   *" 

The  lower  Court  by  its  Conclusion  No.  II  (Tr.  p.  24) 
decided  that  the  special  contract  between  the  parties 
here  purporting  to  relieve  the  appellant  of  its  statu- 
tory liability  was  invalid  and  not  binding  upon  appel- 
lee for  the  reason  that  there  was  no  consideration  for 
such  special  contract. 

The  Court  in  its  Finding  No.  IV  (Tr.  p.  21)  found 

that  the  $600.00  freight  charges  paid  by  appellee  to 

appellant  was  the  ordinary  and  usual  rate  for  this 

shipment  and  that  there  was  no  consideration  for  the 

special  contract  limiting  appellant's  statutory  liability. 
Section  8-707,  R.C.M.  1947,  provides  as  follows: 

^^Obligations  of  carrier  altered  only  by  agree- 
ment. The  obligations  of  a  common  carrier  can- 
not be  limited  by  general  notice  on  his  part,  but 
may  be  limited  by  special  contract." 

The  Montana  Court  has  upheld  the  right  of  a  car- 
rier to  make  a  special  contract. 


—28— 

Nelson  v.  G.  N.  Ry.  Co.,  28  Mont.  297,  72  Pac. 
642; 

Rose  V.  Northern  Pacific,  35  Mont.  70,  88  Pac. 
767. 

The  Uniform  Livestock  Contract  form  used  for  this 
shipment  is  one  which  has  been  in  use  for  many  years. 
The  form  was  prepared  to  conform  to  the  provisions 
of  Title  20,  U.S.C.A.,  Sec.  20  (11).  There  is  no  at- 
tempt by  the  carrier  to  relieve  itself  from  the  con- 
sequences of  its  own  negligences,  and  the  District 
Court  has  so  found  (Tr.  p.  21).  There  is  no  asser- 
tion made  that  the  contract  is  void  because  of  un- 
reasonableness, it  being  held  invalid  on  one  ground 
only — that  there  was  no  consideration. 

The  consideration  for  this  contract  was  the  $600.00 
freight  charge  paid  by  appellee  to  appellant.  The  basis 
of  rates  upon  which  that  charge  was  made  was  com- 
puted for  transportation  under  the  terms  of  this  con- 
tract. The  $600.00  freight  charge  was  the  rate  to  he 
'paid  for  shipment  with  the  provisions  in  the  contract 
limiting  the  liability  of  the  appellant. 

Appellee  introduced  these  contracts  in  evidence  (Tr. 
p.  44).  Appellee  introduced  no  evidence  concerning 
lack  of  consideration  for  the  contracts.  Appellee  ap- 
parently considered  the  terms  of  the  contracts  as  bind- 
ing, as  evidenced  by  his  efforts  to  show  that  the  sheep 
were  in  ''apparent  good  order"  as  stated  in  the  con- 
tracts (Tr.  p.  45). 

The  Montana  Court  decided  this  question  in  1907. 
In  Rose  v.  Northern  Pacific  Railway  Co.,  35  Mont.  70, 
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88  Pac.  767,  the  Court  had  for  decision  the  question 
of  consideration  for  a  special  contract  under  the  Mon- 
tana law.  The  exact  question  was  whether  or  not  a 
passenger  ticket  stating  that  it  was  sold  at  a  reduced 
rate  was  sufficient  consideration  for  limiting  the  car- 
rier's liability  for  baggage  carried.  The  Court  there 
said. 

''This  ticket  constituted  a  contract  between  the 
Northern  Pacific  Railway  Company  and  Mrs. 
Rose  for  the  transportation  of  herself  and  her 
baggage  from  Butte  to  Omaha.  (6  Cyc.  570).  It 
must  be  conceded  that  the  reduced  price  at  which 
the  ticket  was  sold  is  sufficient  consideration  for 
any  contract  which  the  company  might  lawfully 
make  respecting  the  transportation  of  the  passen- 
ger or  her  baggage.  It  is  not  necessary  that  there 
should  have  been  a  special  or  independent  con- 
sideration for  every  separate  paragraph  or  pro- 
vision of  the  contract,  for  the  consideration  of 
the  contract  itself  is  a  consideration  for  every 
provision  in  it.  In  other  words,  the  ticket  contain- 
ing these  11  provisions,  with  the  introductory 
clause  quoted  above,  constitutes  one  entire  con- 
tract. In  Cau  V.  Texas  &  Pacific  Ry.  Co.,  194 
U.S.  427,  24  Sup.  Ct.  663,  48  L.  Ed.  1053,  it  is 
said:  'It  is  again  urged  that  there  was  no  inde- 
pendent consideration  for  the  exemption  ex- 
pressed in  the  bill  of  lading.  This  point  was  made 
in  York  Co.  v.  Central  Railroad,  3  Wall.  (U.S.) 
107,  18  L.  Ed.  170.  In  response  it  was  said:  "The 
second  position  is  answered  by  the  fact  that  there 
is  no  evidence  that  a  consideration  was  not  given 
for  the  stipulation.  The  company,  probably,  had 
rates  of  charges  proportioned  to  the  risks  they 
assumed  from  the  nature  of  the  goods  carried, 
and  the  exception  of  losses  by  fire  must  neces- 
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sarily  have  affected  the  compensation  demanded. 
Be  this  as  it  may,  the  consideration  expressed 
was  sufficient  to  support  the  entire  contract 
made."  In  other  words,  the  consideration  ex- 
pressed in  the  hill  of  lading  was  sufficient  to 
support  its  stipulations.' 

But  it  is  said  that  the  recital  that  the  ticket 
was  sold  at  a  reduced  rate  was  only  prima  facie 
evidence  of  the  fact,  and  therefore  the  court 
should  not  have  excluded  the  testimony  offered. 
It  is  sufficient  answer  to  say  that  no  effort  was 
made  to  show  that  in  fact  the  ticket  was  not  sold 
at  a  reduced  rate." 
And  at  page  769,  the  Court  further  stated : 

"But  it  is  contended  that  Mrs.  Rose  was  not 
aware  of  the  terms  of  paragraph  8  of  the  ticket, 
as  set  forth  above,  and  that  in  any  event  she 
should  have  been  accorded  the  opportunity  to 
determine  for  herself  whether  she  would  accept 
this  ticket  with  its  limitation  as  to  the  value  of 
her  baggage  or  procure  another  kind  of  ticket 
by  which  she  might  have  held  the  carrier  for  its 
full  value.  We  do  not  think  there  is  any  merit  in 
either  of  these  contentions.  The  limitation  men- 
tioned in  paragraph  8  was  made  by  a  plain  pro- 
vision on  the  face  of  the  ticket,  and  the  ticket 
was  signed  by  Mrs.  Rose.  In  the  absence  of  fraud, 
a  party  to  a  written  contract  cannot  he  heard  to 
say  that  he  did  not  know  or  imderstaiid  its  con- 
tents. In  Cau  V.  Texas  &  Pacific  Ry.  Co.,  above, 
it  is  said:  'There  can  be  no  limitation  of  liability 
without  the  assent  of  the  shipper  (New  Jersey 
Steam  Navigation  Co.  v.  Merchants'  Bank,  6 
How.  (U.S.)  344,  12  L.  Ed.  465)  ;  and  there  can 
be  no  stipulation  for  any  exemption  by  a  carrier 
which  is  not  just  and  reasonable  in  the  eye  of  the 
law  (Railroad  Co.  v.  Lockwood,  17  Wall.  (U.S.) 
357,  21  L.  Ed.  627;  Bank  of  Kentucky  v.  Adams 
Express  Co.,  93  U.S.  174,  23  L.  Ed.  872).  Inside 
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of  that  limitation,  the  carrier  may  modify  his 
responsibility  by  special  contract  with  a  shipper.  A  bill 
of  lading  limiting  liability  constitutes  such  a  contract, 
and  knowledge  of  the  contents  by  the  shipper  urill  be 
presumed.^  See,  also.  Section  2204  of  the  Civil  Code. 

The  second  contention  is  likewise  disposed  of 
by  the  decision  in  the  Cau  case.  It  is  said:  ^It  is 
well  settled  that  the  carrier  may  limit  his  com- 
mon-law liability.  York  Co.  v.  Central  Railroad, 
3  Wall.  (U.S.)  107,  18  L.  Ed.  170.  But  it  is  urged 
that  the  contract  must  be  upon  a  consideration 
other  than  the  mere  transportation  of  the  prop- 
erty, and  an  '^option  and  opportunity  must  be 
given  to  the  shipper  to  select  under  which  (the 
common-law  or  limited  liability)  he  will  ship  his 
goods."  If  this  means  that  a  carrier  must  take 
no  advantage  of  the  shipper  or  practice  no  deceit 
upon  him,  we  agree.  If  it  means  that  the  alterna- 
tive must  be  actually  presented  to  the  shipper  by 
the  carrier,  we  cannot  agree.  From  the  stand- 
point of  the  law  the  relation  between  carrier  and 
shipper  is  simple.  Primarily  the  carrier's  respon- 
sibility is  that  expressed  in  the  common  law,  and 
the  shipper  may  insist  upon  the  responsibility. 
Fut  he  may  consent  to  a  limitation  of  it,  and  this 
is  the  ^^ option  and  opportunity^'  which  is  offered 
to  him'y 

The  United  States  Supreme  Court  cases  upon  which 

the  Rose  case,  supra,  is  based,  are : 

Cau  V.  Texas,  etc.,  Ry.  Company,  194  U.S.  427, 
24  Sup.  Ct.  663,  48  L.  Ed.  1053; 

York  Manufg.  Co.  v.  111.  Cent.  R.  R.  Co.,  3 
Wall.  107,  18  L.  Ed.  170. 

In  the  York  case,  the  United  States  Supreme  Court 

said  at  page  172: 

*'The  owner  of  the  goods  may  rely  upon  this 
responsibility  imposed  by  the  common  law,  which 
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can  only  be  restricted  and  qualified  when  he  ex- 
pressly stipulates  for  the  restriction  and  qualifi- 
cation. But  when  such  stipulation  is  made,  and 
it  does  not  cover  losses  from  negligence  or  mis- 
conduct, we  can  perceive  no  just  reason  for  re- 
fusing its  recognition  and  enforcement. 

We  do  not  understand  that  the  counsel  of  the 
plaintiff  in  error  questions  that  the  law  is  as  we 
have  stated  it  to  be.  His  positions  are  that  the 
agents  of  the  plaintiff  at  Memphis,  who  made 
the  contract  with  the  Illinois  Central  Railroad 
Company,  were  not  authorized  to  stipulate  for 
any  limitation  of  responsibility  on  the  part  of 
that  Company;  and  that  no  consideration  was 
given  for  the  stipulation  made. 

The  first  of  these  positions  is  answered  by  the 
fact  that  it  nowhere  appears  that  the  agents  dis- 
closed their  agency  when  contracting  for  the 
transportation  of  the  cotton.  So  far  as  the  de- 
fendant could  see,  they  were  themselves  the 
owners. 

The  second  "position  is  answered  by  the  fact, 
that  there  is  no  evidence  that  a  consideration  wo^ 
not  given  for  the  stipulation.  The  Company,  prob- 
ably, had  rates  of  charges  proportioned  to  the 
risks  they  assumed  from  the  nature  of  the  goods 
carried;  and  the  exception  of  losses  by  fire  must 
necessarily  have  affected  the  compensation  de- 
manded. Be  this  as  it  may,  the  consideration  ex- 
pressed was  sufficient  to  support  the  entire  con- 
tract made. 

In  the  Cau  case,  the  Court  had  this  exact  question 

under  consideration.  The  Court  there  said  at  page 

1056: 

"It  is  well  settled  that  the  carrier  may  limit 
his  common-law  liability.  York  Mfg.  Co.  v.  Illi- 
nois C.  R.  Co.,  3  Wall.  107,  18  L.  Ed.  170.  But  it 
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is  urged  that  the  contract  must  be  upon  a  con- 
sideration other  than  the  mere  transportation  of 
the  property,  and  an  'option  and  opportunity 
must  be  given  to  the  shipper  to  select  under 
which,  the  common-law  or  limited  liability,  he 
will  ship  his  goods.' 

''If  this  means  that  a  carrier  must  take  no 
advantage  of  the  shipper,  or  practice  no  deceit 
upon  him,  we  agree.  If  it  means  that  the  alterna- 
tive must  be  actually  presented  to  the  shipper 
by  the  carrier,  we  cannot  agree.  From  the  stand- 
point of  the  law  the  relation  between  carrier  and 
shipper  is  simple.  Primarily  the  carrier's  respon- 
sibility is  that  expressed  in  the  common  law,  and 
the  shipper  may  insist  upon  the  responsibility. 
But  he  may  consent  to  a  limitation  of  it,  and 
this  is  the  'option  and  opportunity'  which  is  of- 
fered to  him.  What  other  can  be  necessary?  There 
can  be  no  limitation  of  liability  without  the  as- 
sent of  the  shipper  (New  Jersey  Steam  Nav.  Co. 
v.  Merchants'  Bank,  6  How.  344,  12  L.  Ed.  465), 
and  there  can  be  no  stipulation  for  any  exem.p- 
tion  by  a  carrier  which  is  not  just  and  reasonable 
in  the  eye  of  the  law  (citing  cases). 

Inside  of  that  Ihnitation,  the  carrier  may  mod- 
ify his  responsibility  by  special  contract  with  a 
shipper.  A  bill  of  lading  lim^iting  liability  consti- 
tutes such  a  contract,  and  knowledge  of  the  con- 
tents by  the  shipper  ivill  be  presumed. 

It  is  again  urged  that  there  was  no  independ- 
ent consideration  for  the  exemption  expressed  in 
the  bill  of  lading.  This  point  was  made  in  York 
Mfg.  Co.  V.  Illinois  C.  R.  Co.,  3  Wall.  107,  18  L. 
Ed.  170.  In  response  it  was  said:  'The  second 
position  is  answered  by  the  fact  that  there  is  no 
evidence  that  a  consideration  was  not  given  for 
the  stipulation.  The  company,  probably,  had  rates 
of  charges  proportioned  to  the  risks  they  assumed 
from  the  nature  of  the  goods  carried,  and  the 
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exception  of  losses  by  fire  must  necessarily  have 
affected  the  compensation  demanded.  Be  this  as 
it  may,  the  consideration  expressed  was  suffi- 
cient to  support  the  entire  contract  made.' 

In  other  words,  the  consideration  expressed  in 
the  hill  of  lading  was  sufficient  to  support  its 
stipulations.  This  effect  is  not  averted  by  show- 
ing that  the  defendant  had  only  one  rate.  It  wa^ 
the  rate  also  of  all  other  roads,  and  presumably 
it  was  adopted  and  offered  to  shippers  in  view 
of  the  limitation  of  the  common-law  liability  of 
the  roads." 

The  same  Court  also  stated  in  Hart  v.  Pennsylvania 

R.  R.  Co.,  112  U.S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717, 

at  page  720 : 

"It  must  be  presumed,  from  the  terms  of  the 
bill  of  lading  and  without  any  evidence  on  the 
subject,  and  especially  in  the  absence  of  any  evi- 
dence to  the  contrary,  that,  as  the  rate  of  freight 
expressed  is  stated  to  be  on  the  condition  that 
the  defendant  assumes  a  liability  to  the  extent  of 
the  agreed  valuation  named,  the  rate  of  freight 
is  graduated  by  the  valuation." 

Applying  the  rules  as  set  forth  in  the  authorities 
immediately  preceding,  we  submit  that  there  can  be 
no  question  but  that  the  consideration  set  forth  in  the 
contracts  and  paid  was  a  sufficient  consideration  to 
support  the  contracts,  and  that  they  were  valid. 

If  the  cause  of  appellee's  damage  was  the  natural 
weakness  of  the  animals,  as  heretofore  contended,  the 
question  of  whether  or  not  the  livestock  shipping  con- 
tracts are  valid,  is  immaterial.  Under  the  Montana 
Statutes,  Sec.  8-812,  supra,  and  the  common  law  as 
shown  by  the  citations,  supra,  the  carrier  is  relieved 
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from  liability  from  such  cause. 

The  contracts,  in  addition,  however,  by  Sec.  1(b) 
thereof,  supra,  also  relieve  appellant  from  liability 
for  damages  caused  by  overloading,  crowding,  injur- 
ing themselves  and  each  other,  suffocation,  fright, 
heat  or  cold,  and  changes  in  the  weather.  We  contend 
that  appellee  is  bound  by  the  terms  of  those  contracts 
and  if  changes  in  the  weather,  or  heat  or  cold,  caused 
the  damage  to  the  sheep,  then  appellant  is  not  liable 
therefor.  We  have  previously  in  this  brief  set  forth 
in  detail  the  evidence  regarding  the  weather  condi- 
tions and  will  not  repeat  them  here.  This  evidence 
seems  to  us  to  be  conclusive  in  establishing  that  the 
damage  to  these  sheep  resulted  from  a  rain  storm,  a 
change  in  weather,  and  we  submit  that  for  such  cause 
appellant  is  not  liable.  We  have  previously  set  forth 
on  page  20  of  this  brief  the  authorities  in  support  of 
our  contention.  The  carrier  is  not  liable  for  damage 
caused  by  changing  weather  conditions. 

Further,  the  contracts  provide.  Sec.  4(a)  supra, 
that  the  shipper  shall  load  and  unload  the  livestock 
unless  the  statutes  or  tariffs  provide  otherwise.  There 
is  no  statute  in  Montana  making  it  obligator}^  that 
appellant  perform  the  loading.  Nor  has  that  function 
been  assumed  under  a  tariff.  Therefore,  appellant  was 
solely  responsible  for  loading  these  sheep  aiid  he  did 
so  at  his  own  nsk.  He  was  an  experienced  sheep  man 
and  it  has  been  found  that  he  ''judged"  that  it  was 
safe  to  load  and  transport  these  sheep  (Tr.  p.  22).  If, 
as  a  result  of  loading  the  sheep,  when  wet  or  damp, 
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or  other  unsafe  condition,  they  suffered  damage,  the 
carrier  cannot  be  held  liable  therefor. 

Appellee  relied  on  the  contracts  (Exhibits  1  and  2, 
Tr.  p.  44)  apparently,  for  appellee  assumed  that  the 
appellant  was  bound  thereby  by  making  the  point  dur- 
ing the  course  of  the  trial  that  upon  the  face  of  the 
contract  it  was  stated  the  livestock  was  received  in 
apparent  good  order  (Tr.  pp.  45,  121). 

A  bill  of  lading  acknowledging  the  receipt  of  an 
article  in  good  order  is  not  conclusive  evidence  as  to 
condition.  (9  Am.  Jur.,  Sec.  422,  page  679). 

CONCLUSION 

Appellant  believes  that  it  is  not  liable  for  the  dam- 
age suffered  by  appellee  in  this  case  and  that  the 
District  Court  erred  in  so  finding  and  concluding  and 
entering  Judgment  in  favor  of  appellee.  This  belief  of 
appellant  is  based  on  three  grounds :  First,  that  there 
was  no  negligence  proven  by  appellee  against  appellant 
and  that  appellant  proved  by  a  preponderance  of  the 
evidence  that  it  was  free  from  negligence ;  second,  that 
the  damage  suffered  by  appellee  was  due  to  an  inher- 
ent weakness  and  vice  of  sheep,  a  condition  for  which 
appellant  is  not  liable ;  and,  third,  that  under  the  pro- 
visions of  a  valid  contract  between  appellant  and  ap- 
pellee, appellant  was  relieved  from  liability  for  dam- 
age caused  by  changing  weather  conditions,  heat  or 
cold,  or  other  conditions  over  which  appellant  had  no 
control. 

Respectfully  submitted, 
T.  B.  WEIR 
E.  K.  MATSON 
NEWELL  GOUGH,  JR. 


No.  12,903 


in  ^\)t  Winittt  States; 
Court  of  Appeals; 

Jfor  tfje  ^intfj  Circuit 


GREAT  NORTHERN  RAILWAY 
COMPANY, 

Appellant, 
vs. 

GEORGE  M.  MELTON, 

Appellee. 


prief  of  appellee 


LEONARD  A.  SCHULZ, 
Dillon,   Montana ; 

H.  L.  MAURY, 
Butte,  Montana; 

A.  G.  SHONE, 

Butte,  Montana, 
Attorneys  for  Appellee. 


INDEX 

TABLE  OF  CASES 

Page 
Beard  v.   Illinois  Central  Ry.,  44  N.  W.  800;  79 

Iowa   518   12 

Illinois  Central  Ry.  v.  Adams,  42  111.  472 12 

Indianapolis  Coal  &  T.  Co.  v.  Dalton,  87  X.  E.  552; 
43  Ind.  App.  330 3 

Jackson  v.  Creek,  94  N.  E.  416;  47  Ind.  App.  541  3 

lohnson  vs.  Chicago,  etc.   Ry.,  52  Mont.   7Z;   155 
Pac.  971   ^ 13 

Lindslev    vs.    Chicago,    etc.    Rv.,    155    Pac.    971, 

36  Minn.  539 '.. 12 

Mcintosh   V.   Oregon   Rv.,   etc.,    105   Pac.   66,    17 

Idaho  100  .". 5 

Nelson  v.   Great  Northern   Ry.,   72   Pac.   642,   28 

Mont.  297  6 

^^^ard  V.  Mo.  Pac.  Rv.  Co.,  58  S.  W.  28,  158  Mo. 

226 3 

TEXT  BOOKS 

Dobie,  Bailments,  p.  380 5 

Dobie,  Bailments,  p.  388 6 

Dobie,  Bailments,  p.  347 8 

Dobie,  Bailments,  p.  324 8 

9  Am.  Jur.  Sec.  422,  p.  679 12 

9  Am.  Jur.,  p.  714 12 

13  C.  J.  S.,  551 8 

STATUTES 

1947   R.   C.   M.   8-812 2 

1947   R.   C   M.   8-707 2 

1947  R.   C.   M.  8-703 4 


TOPICAL  INDEX 

Page 

Supplemental  Statement  1 

Argument  1 

Admission  in  answer  that  usual  freight  paid 2 

Xo  special  consideration  for  special  contract 2 

Xo  preference  in  price  permitted  in  Montana 4 

Even    if    this    "Uniform''    contract    were    special, 

there  is  liability  under  the  evidence  here 6 

Refusal  to  spot  for  unloading  when  sheep  suffering 

is  negligence  12 

Defendant's  testimony  against  presumption  in 
Montana  results  in  a  conflict  in  testimony  which 
trial  court  resolved  against  appellant 13 


3fn  Cfje  Winitth  States; 
Court  of  Appeals; 

Jfor  ttje  ^intt)  Circuit 


GREAT  NORTHERN  RAILWAY 
COMPANY. 

Appellant, 
vs. 

GEORGE  M.  MELTON, 

Appellee. 


SUPPLEMENTAL   STATEIMENT   OF   THE   CASE 

The  allegations  of  the  complaint  that  the  shipment  was 
not  accompanied  by  appellee,  or  his  agents,  and  that  it 
was  entirely  in  the  custody,  control  and  management  of 
appellant  from  the  time  of  loading  at  Kevin  until  the 
time  of  unloading  at  \\'ickes  are  admitted  by  defendant's 
answer.    R.   11. 


ARGUMENT 

rjie  trial  court  correctly  held  that  there  was  no  special 

contract. 

We  do  not  think  that  the  case  is  so  complicated  or 
difficult  of  decision  as  is  foreshadowed  in  the  appellant's 
brief.    The  shipment  was  not  one  in  interstate  commerce. 


The  evidence  shows  that  from  Kevin  to  Wickes  the  Rail- 
road is  entirely  inside  of  the  limits  of  Montana.  The 
Montana  statute,  Section  8-812,  R.  C.  M.,  1947,  is  cor- 
rectly copied  on  page  19  of  the  brief. 

On  page  27  thereof  appellant  quotes  a  statutory  ex- 
ception : 

'The  obligations  of  a  common  carrier  cannot  be 
limited  by  general  notice  on  his  part,  but  may  be 
limited  by  special  contract." 

Section  8-707,  R.  C.  M.,  1947. 

There  is  nothing  special  about  this  contract.  There 
was  no  reduction  in  the  freight  charge,  and  no  other 
consideration  for  any  special  contract.  The  complaint, 
R.  4,  has  the  following  words  in  paragraph  3: 

"*  *  *  for  the  plaintiff  had  agreed  before  the 
delivery  of  the  said  sheep  to  defendant  that  he  would 
pay  the  freight  charges  on  them  demanded  by  the 
defendant,  and  usually  charged  by  the  defendant." 

In  the  answer  of  the  defendant,  these  allegations  of 
paragraph  3  are  admitted.    R.   11. 

The  Court  will  note  the  word  "special"  in  the  foregoing 
statute.  A  special  contract  must  always  be  express.  It 
is  something  different  from  an  ordinary  contract,  and 
it  is  in  the  case  of  the  carrier  necessary  that  there  be  a 
cheaper  rate  than  the  ordinary  freight  charged  other 
persons  for  the  same  service.  It  would  seem  to  us  that 
there  can  be  no  cheaper  rates  allowed  to  any  customer  by 
any  road  engaged  in  interstate  commerce  under  the  Acts 
of  Congress  in  existence  for  30  years  or  more.  No  in- 
terstate commerce  carrier  would  dare  plead  that  it  had 


given  a  different  rate  to  any  particular  shipper,  except 
what  the  general  public  paid  for  the  same  service.  35  or 
40  years  ago  special  contracts  could  be  entered  into  by 
carriers,  and  reductions  in  freight  given.  If  the  Court  is 
interested  in  the  ancient  law,  which  is  against  this  con- 
tract's here  being  a  special  contract,  we  cite: 

Ward  V.  Mo.  Pac.  Ry.  Co.,  58  S.  W.  28-158,  Mo. 
226; 

Indianapolis  Coal  and  Traction  Co.  v.  Dalton,  87 
N.  E.  552-43  Ind.  App.  330; 

Jackson  v.  Creek,  94  N.  E.  416;  47  Ind.  App.  541. 

On  page  26  of  the  brief,  counsel  calls  the  two  exhibits 
to  the  answer  "uniform  livestock  contracts."  A  form  for 
a  uniform  livestock  contract  seems  to  us  to  imply  that  the 
exhibits  are  in  the  same  form  as  contracts  which  are  be- 
tween shippers  generally  and  customarily  over  the  Great 
Northern  Railway,  and  there  is,  according  to  the  brief 
of  counsel,  nothing  special  about  this  contract. 

Likewise,  to  get  inside  of  the  exception  to  the  general 
statute  as  to  liability  of  shippers  in  local  commerce,  it 
would  be  necessary  for  the  defendant  to  plead  in  its  an- 
swer either  that  there  was  a  special  contract,  or  facts 
showing  that  there  was  a  special  contract,  but  on  the 
contrary,  the  defendant  here  shows  in  its  answer  that 
"said  sheep  were  consigned  to  said  plaintiff  under  the 
Uniform  Livestock  Contract,"  R.  12,  thus  negativing 
any  idea  of  a  special  contract. 

There  could  not  be  any  special  contract  here  as  to 
price. 


"A  common  carrier  must  not  give  preference  in 

time,  price,  or  otherwise  to  one  person  over  another, 
^  ^  *  " 

Rev.  Codes  Montana,  8-703,  1947. 

The  railway  counsel  seem  to  claim  that  it  was  break- 
ing the  law.  We  deny  that  our  client  was  a  particeps 
criminis. 

There  is  no  suggestion  that  by  paying  an  increased 
rate  the  claimed  limitations  on  carrier's  liability  would 
have  been  discarded.  There  was,  in  short,  no  "option  or 
opportunity"  afforded  the  shipper.  If  such  a  bill  of  lading 
was  available,  then  it  was  incumbent  upon  the  appellee  to 
bring  it  to  light. 

''A  railroad  company  engaged  in  the  business  of 
common  carrier  is  bound,  under  the  common  law,  to 
receive  and  carry,  within  the  class  of  goods  it  is  en- 
gaged in  carrying,  such  as  are  tendered  for  that  pur- 
pose, and,  in  the  absence  of  a  special  contract,  to 
carry  them  with  the  full  common  law  liability  of  a 
common  carrier.  And  under  the  law  as  established 
by  the  great  weight  of  authority,  when  a  shipper 
goes  to  a  carrier  with  a  view  of  making  a  shipment, 
and  the  carrier  has  different  kinds  of  contracts,  one 
by  which  the  carrier  insures  the  goods  shipped,  and 
the  other  by  which  the  shipper  assumes  all  risk,  it 
it  incumbent  upon  the  carrier  to  show  the  contract 
actually  made.  The  mere  fact,  however,  that  the 
railroad  company  accepts  the  goods  and  agrees  to 
ship  them  is  not  a  sufficient  consideration  for  the 
waiver  on  the  part  of  the  shipper  of  the  carrier's 
liability  as  insurer.  There  must  be  some  other  con- 
sideration such  as  a  reduced  rate,  because  under  the 
common  law  it  is  the  duty  of  the  railroad  company 
to  ship  goods  tendered,  and  of  a  class  which  it  car- 
ried; and  the  mere  fact  that  it  accepts  goods  and 
agrees  to  ship  them  is  not  a  consideration  which  will 


support  a  contract  whereby  the  carrier  is  reHeved 
from  its  common  law  hability  for  damages  resulting 
to  the  goods  received.  We  think  this  doctrine  is 
based  upon  reason;  and,  while  the  courts  of  the 
United  States  are  very  much  divided  upon  the  ques- 
tion of  the  liability  of  a  common  carrier,  under  a 
special  contract  limiting  liability,  and  are  not  uni- 
form in  their  holdings,  yet  we  are  inclined  to  the 
opinion  that  where  a  common  carrier  seeks  to  relieve 
itself  from  a  common-law  liability,  it  is  incumbent 
upon  the  carrier  to  show  that  there  was  a  considera- 
tion for  the  exemption  claimed." 

Mcintosh  V.  Oregon  Railroad  &  Navigation  Com- 
pany, 17  Idaho  100;  105  Pac.  66. 

The  appellant  argues  that  the  rate  charge  made  was 
for  shipment  under  conditions  and  limitations  imposed  by 
the  contract.  ,In  support  thereof,  it  cites  the  Montana 
case  of  Rose  v.  Northern  Pacific  Railway  Company,  35 
Mont.  70;  88  Pac.  767.  We  cannot  agree  with  appellant's 
interpretation  of  that  case,  or  that  it  applies  here.  Therein 
the  plaintiff  received  a  pasenger  ticket  at  a  reduced  rate 
in  consideration  of  which  the  carrier's  liability  for  her 
baggage  was  limited  to  $100.00.  In  a  suit  instituted  to 
recover  $1,775.00,  the  alleged  value  of  certain  baggage, 
it  was  held  the  reduced  fare  was  an  adequate  consideration 
to  sustain  the  stipulation  as  to  Hability. 

Judge  Dobie  of  the  4th  Court  of  Appeals,  in  his  work 
on  Bailments  and  Carriers,  page  380,  has  this  to  say: 

'The  contract  limiting  the  carrier's  liability  must 
possess  the  ordinary  elements  of  contractual  validity, 
and,  to  be  effectual,  must  hence  be  supported  by  a 
consideration.  But  as  common  carriers  are  bound, 
owing  to  their  public  profession,  to  carry  without  any 
contract  limiting  their  liability,  their  mere  agreement 


to  carry  does  not  furnish  any  consideraiton  for  a 
contract  to  limit  their  HabiHty.  In  order,  therefore, 
that  such  contracts  must  be  vahd,  some  other  con- 
sideration must  be  found,  moving  from  the  carrier 
to  the  shipper." 

(b)    IF   THERE    HAD    BEEN    A    SPECIAL    CON- 
TRACT, THE    CARRIER  WOULD  STILL  BE 

LIABLE  UNDER   THE   EVIDENCE. 

Subject  to  certain  exceptions  the  common  law  and  statu- 
tory hability  of  a  common  carrier  of  livestock  is  that  of  an 
insurer.  The  recognized  exceptions  are  those  losses  or 
injuries  resulting  from  (a)  an  Act  of  God;  (b)  the  public 
enemy;  (c)  the  negligence  or  wrongful  act  of  the  shipper, 
and  (d)  the  peculiar  nature  and  propensities  of  the  ani- 
mals.   (13  C.  J.  S.,  131  et  seq.) 

While  it  is  true  that  this  liabihty  can  be  limited  by  a 
special  contract,  the  effect  of  the  special  contract  is 
merely  to  create  and  define  certain  cases  and  conditions 
under  which  its  full  common  law  liability  shall  not  at- 
tach. And  when  the  carrier  seeks  to  escape  liability  on  the 
ground  that  the  loss  of,  or  injury  to,  the  chattels  was  due 
to  causes  as  to  which  it  is  exempt  under  its  contract,  the 
burden  of  proof  rests  upon  the  carrier  to  bring  such  loss 
or  injury  within  its  contractual  exception. 

Dobie  on  Bailments  and  Carriers,  P.  388; 

Nelson  v.  Great  Northern  Railway  Company,  28 
Mont.  297;  72  Pac.  642. 

If  it  were  conceded  that  the  shipment  was  made  pur- 
suant to  the  terms  of  the  bill-of -lading,  we  fail  to  see  how 
it  improves  or  alters  the  position  of  appellant.  By  Section 
l-(a)  of  its  contract,  R.  13,  the  carrier  is  excused  from 


liability,  unless  its  negligence  is  a  contributing  factor, 
for  "any  loss  thereof  or  damage  thereto,  or  delay  caused 
by  the  Act  of  God,  the  public  enemy,  quarantine,  the 
authority  of  law,  the  inherent  vice,  weakness,  or  natural 
propensity  of  the  animal,  or  the  act  or  default  of  the  ship- 
per or  owner,  or  the  agent  or  either,  or  by  riots,  strikes, 
stoppage  of  labor  or  threatened  violence."  These  are  the 
very  things,  quarantine  alone  excepted,  which  the  carrier 
is  already  protected  from  by  the  common  law  and  Montana 
Statute.  Section  l-(b),  R.  14,  excuses  the  carrier,  unless 
caused  by  its  negligence,  for  "overloading,  crowding  upon 
one  another,  escaping  from  cars,  pens,  or  vessels,  kicking 
or  goring,  or  otherwise  injuring  themselves  or  each  other, 
suffocation,  fright  or  fire  caused  by  the  shipper  or  the 
shipper's  agent,  heat  or  cold,  changes  in  the  weather  or 
delay  caused  by  stress  of  weather  or  damage  to  or  ob- 
struction of  track  or  other  causes  beyond  the  carrier's  con- 
trol." Here  again,  we  find,  the  exceptions  are  in  the  na- 
ture of  the  inherent  weaknesses  or  propensities  of  the 
animals,  the  fault  of  shipper  or  the  Act  of  God.  Section 
4- (a),  R.  14,  charges  shipper  with  the  responsibiHty  of 
loading  and  unloading.  It  is  obvious  that  this  section 
does  not  afford  a  shield.  The  loss  sustained  by  appellee 
was  not  in  the  process  of  loading  or  unloading. 

Stripped  of  its  repetition  and  surplusage,  we  therefore 
find  that  the  carrier's  contract  in  this  instance  did  not 
confer  any  other  defense  than  that  to  which  it  was  already 
entitled  by  the  common  law  and  statute.  If  we  read  the 
appellant's  brief  correctly,  it  is  the  inherent  defect  defense 
upon  which  it  relies. 

According  to  the  weight  of  authority  where  it  is  shown 
that  livestock  not  accompanied  by  the  shipper  was  de- 
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livered  to  the  carrier  in  a  good  condition  and  was  received 
at  its  destination  in  bad  condition  the  burden  is  on  the 
carrier  to  show  that  the  loss  or  injury  was  not  the  result 
of  its  negligence. 

13  C.J.  S.  551; 

Dobie  on  Bailments  and  Carriers,  p.  347. 

The  sheep  were  in  good  condition  when  loaded.  R.  89, 
94.  It  was  admitted  by  the  appellant  that  they  were  re- 
ceived by  it  "in  apparent  good  order."    R.  45,  121. 

The  effect  of  appellant's  written  admission  of  "apparent 
good  order''  is  of  importance.  Such  receipt  is  prima  facie 
evidence  of  their  condition.  This  is  especially  true  with 
respect  to  all  circumstances  which  were  open  to  inspection 
and  visible. 

9  Am.  Jr..  Sec.  422,  page  679. 

The  District  Court  found  from  the  evidence  that  the 
livestock  were  loaded  in  good  condition.  Finding  \III, 
R.  23. 

The  sheep  were  in  bad  condition  when  received.  They 
were  down,  piled  on  each  other,  badly  tromped  and  hurt. 
R.  46.  They  were  down  badly  in  the  north  ends  of  every 
car.    R.  49,  102. 

Such  was  the  court's  finding.    Finding  \\  R.  21. 

To  overcome  this  prime  facie  case,  and  to  fix  the  blame 
upon  the  natural  propensities  of  the  sheep,  the  appellant 
produced  its  employees  who  helped  load  at  Kevin  and 
who  accompanied  the  shipment  to  \\'ickes.  Each  bore 
faithful  testimony  to  a  careful,  smooth  journey,  with  no 
rough  handling  or  sudden  stops.    R.   139,  146,   154,   165. 


Each  conductor  inspected  the  shipment  during  his  tour 
of  duty,  and  found  everything  in  good  order.  R.  140, 
145,  150,  151,  159. 

"Sheep  O.  K."  at  Powell.    R.  147. 
"Nothing  wrong  at  Wolf  Creek."    R.   150. 

Sheep  seen  in  daylight  at  Helena;  nothing  wrong    R. 

151,  158. 

Even  at  Wickes,  we  are  told  by  appellant's  agents  that 
there  was  nothing  wrong.    R.  153.    "Nothing  out  of  the 

ordinary."    R.  159. 

If  the  sheep  arrived  in  the  good  condition  attested  by 
these  witnesses,  why  then  did  it  behoove  appellant  to  ex- 
plain the  cause  of  appellee's  losses — losses  not  seriously 
questioned — by  its  theory  of  inherent  defect? 

To  support  its  hypothesis  of  inherent  defect  the  appel- 
lant produced  one  witn^s  Dr.  Harold  L'.  Nordell,  a  licensed 

veterinarian.  We  believe  his  testimony  so  far  as  material 
can  be  fairly  summarized  as  follows:   That  if  sheep  were 

loaded  wet  or  become  wet  during  shipment  there  would 
be  the  hazard  of  exposure  with  possible  resulting  respira- 
tory illness.  R.  171.  That  sheep  are  easily  frightened, 
they  identify  their  lambs  by  scent  and  that  if  transported 
200  miles  and  if  throughout  "were  roughly  handled,"  it 
would  have  killed  a  number  of  them.  R.  174,  175.  On 
cross  examination  he  admitted  that  if  the  sheep  were 
loaded  dry,  with  intermittent  showers  throughout,  and 
no  piling  or  rough  handling,  the  loss  sustained  by  appellee 
could  not  thus  be  explained.    R.  176,  177. 

We  are  left  to  speculate  as  to  the  animal  propensity 
or  defect  to  which  we  can  assign  the  loss.   The  doctor  does 
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not  venture  an  opinion — in  passing  it  is  to  be  noted  that 
his  examination  was  conducted  eleven  days  after  the  ship- 
ment arrived,  R.  169 — but  he  does  suggest  that  the  dam- 
age which  manifested  itself  in  the  form  of  "bum  lambs" 
was  due  to  loss  of  scent.  With  that  we  have  no  argument, 
but  loss  of  scent  hardly  explains  the  death  of  58  ewes  or 
149  lambs. 

The  explanation  for  this  loss  if  one  is  needed  is  to  be 
found  in  the  following:  The  train  was  four  hours  forty- 
five  minutes  late  in  leaving  Great  Falls;  R.  134;  it  usually 
arrived  at  Wickes  between  9  and  10  A.  M. ;  R.  135,  on 
the  morning  in  question  it  arrived  at  10:30  A.  M.  R.  129. 
Therefore,  we  find  that  on  the  run  between  Great  Falls 
and  Wickes  it  made  up  approximately  three  hours  to  three 
hours  thirty  minutes  of  the  lost  time.  This  would  indicate 
an  unusual,  if  not  excessive,  speed.  Helena  was  the  last 
stop  before  Wickes.  Between  Helena  and  Wickes  there  is 
a  2.2  grade.  R.  79,  154.  At  Wickes  the  sheep  were  piled 
in  the  ends  of  the  cars.  The  speed  or  jerking  on  the  grade 
doubtless  was  the  cause  of  the  trouble. 

The  appellee  was  waiting  to  receive  his  sheep  at  Wickes. 
For  what  then  transpired  we  quote  from  the  testimony, 
on  direct,  of  the  conductor: 

''A.  When  I  got  there,  I  met  Mr.  Melton.  I  didn't 
know  who  he  was  at  that  time;  I  didn't  know  he  was 
Mr.  Melton.  He  was  pretty  well  put  out  when  I  told 
him  I  couldn't  unload  them,  just  set  them  out  and 
go.  He  was  pretty  mad  and  wanted  me  to  stop  and 
unload  them.  If  I  can  remember,  he  wanted  one 
certain  car  spotted.  He  said  if  he  could  get  that  one 
spotted,  it  wouldn't  be  so  bad.  That  is  the  way  I 
remember. 
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Q.  Did  you  explain  to  Mr.  Melton  the  reason  why 
you  could  not  delay  your  train? 

A.  I  told  him  I  had  a  message  from  the  dispatcher 
to  set  them  out  and  go. 

Q.  At  that  time,  Mr.  Marceau,  was  anything  said 
to  you,  or  did  you  note  any  condition  of  the  stock 
in  the  cars? 

A.  I  didn't  notice  any  piled  up  or  anything.  We 
generally  move  so  much  that  we  wouldn't  pay  much 
attention  to  them.  All  I  did  was  get  the  stuff  set  out 
and  get  out  of  town."    R.  152. 

And  from  the  cross-examination  of  the  same  witness : 

"Q.  He  was  making  some  complaint  about  the 
condition  of  the  sheep? 

A.  He  was  complaining  plenty  about  us  not  un- 
loading them. 

Q.    He  wanted  you  to  spot  the  cars,  is  that  correct? 

A.    That's  right. 

Q.    Which  you  refused  to  do? 

A.  I  didn't  refuse,  I  told  him  my  instructions  said 
not  to. 

Q.    You  failed  to  do  it? 

A.    I  didn't  do  it."    R.  156. 

Thus  it  appears  the  appellant  was  fully  advised,  at 
Wickes,  that  something  was  seriously  wrong.  It  did  not 
deign  to  investigate  or  assist;  rather  the  cars  were  put 
on  a  siding  with  an  even  steeper  grade  and  left  there  for 
an  hour  and  twenty  minutes  until  an  extra  was  sent  from 
Butte  to  provide  the  power  for  unloading.  Having  dis- 
covered the  condition  of  the  animals  at  Wickes,  it  was 
then  the  duty  of  appellant  to  do  everything  possible  to 
minimize  the  loss. 

Even  when  the  loss  is  caused  by  one  of  the  excepted 
perils  against  which  the  common  carrier  is  not  an  insurer, 
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he  is  nevertheless  Hable,  if  he  fails  to  use  reasonable  care 
either  to  avoid  such  peril  or  to  minimize  the  loss  after  the 
goods  are  actually  exposed  to  the  peril.  The  carrier 
escapes  liability  only  when  the  loss  or  damage  is  due  to  an 
excepted  peril  without  any  concurring  negligence  on  his 
part. 

Dobie  on  Bailments  and  Carriers,  page  324,  341 ; 

Beard  v.  Illinois  Cent.  Ry.  Co.,  44  N.  W.  800,  79 
Iowa,  518. 

This  rule  has  been  adopted  in  Montana: 

"The  company  were  bound  to  take  notice  of  the 
signs  of  approaching  danger,  and,  if  of  such  a  char- 
acter as  reasonably  to  awaken  apprehension  at  a  time 
when  the  facilities  and  means  of  escape  from  the 
danger  were  within  their  control,  they  were  bound 
to  use  such  means  for  the  safety  of  the  property  en- 
trusted to  their  care." 

Nelson  vs.  Great  Northern  Railway  Co.,  28  Mont. 
297;  72  Pac.  642. 

"It  is  wrongful  to  refuse  to  lay  out  a  car  for  un- 
loading at  request  of  shipper  when  cattle  are  suffer- 
ing." 

Johnson  v.  Alabama  Ry.,  69  Miss.  191;  11  So.  104. 

*Tt  is  gross  negligence  for  a  conductor  to  refuse  to 
supply  water  to  hogs  after  being  requested  by  owner." 

111.  Central  Ry.  Co.  v.  Adams,  42  111.  472; 
Lindsley  v.  Chicago,  etc.  Ry.  Co.,  36  IMinn.  539. 

The  fact  that  shipper  overcrowded  cars  does  not  relieve 
carrier  of  duty  to  prevent  death  by  applying  water  when 
animals  are  overheated. 
9  Am.  Jur.  p.  714. 
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CONCLUSION 

Instead  of  reviewing-  this  brief,  we  feel  that  an  appro- 
priate conclusion  is  written  by  the  Supreme  Court  of 
Montana : 

"Appellant's  contention  is  that,  having  presented 
testimony  tending  to  exonerate  it  from  negligence, 
the  presumption  was  overcome  in  the  absence  of  a 
further  showing  by  the  respondent,  and  a  verdict 
should  have  been  directed  accordingly.  This  is  un- 
tenable. When  a  presumption  of  this  character  is  con- 
fronted with  testimony  in  the  opposite  direction,  the 
result  is  a  conflict  of  evidence  which  the  jury  must 
resolve.  (Rev.  Codes,  Sec.  8028,  subd.  2;  Freeman  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  52  Mont.  1;  154  Pac. 
912;  Emerson  v.  Butte  Electric  Ry.  Co.,  46  Mont. 
454;  129  Pac.  319." 

Johnson  v.   Chicago,   Milwaukee,  etc.   Ry.   Co.,   52 
Mont.  73;  155  Pac.  971. 

We  respectfully  submit  that  the  judgment  should  be 
affirmed. 

LEONARD  A.  SCHULZ, 
Dillon,    Alontana ; 

H.  L.  MAURY, 
Butte,  Montana; 

A.  G.  SHONE, 

Butte,  Montana, 
Attorneys  for  Appellee. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Di- 
vision 

No.  25476R 

RINA  MARIA  VATUONE,  as  Administratrix  of 
the  ESTATE  OF  PAUL  D.  VATUONE,  De- 
ceased, 

Libelant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Respondent. 

LIBEL  FOR  DAMAGES  FOR  WRONGFUL 
DEATH  BROUGHT  UNDER  THE  PROVI- 
SIONS OF  THE  PUBLIC  VESSELS  ACT 

Tlie  libel  of  Rina  Maria  Vatuone,  as  adminis- 
tratrix of  the  estate  of  Paul  I).  Vatuone,  deceased, 
against  the  above-named  respondent,  in  a  cause  of 
libel,  civil  and  maritime,  for  damages  for  wi'ongful 
death,  respectfully  shows  and  alleges  as  follows: 

I. 
That  on  the  12th  day  of  July,  1949,  libelant  was 
duly  and  regularly  appointed  administratrix  of  the 
estate  of  Paul  D.  Vatucme,  deceased,  by  the  Supe- 
rioi'  Court  of  the  State  of  California,  in  and  for 
the  City  and  County  of  San  Francisco;  that  she 
thereupon  duly  qualified  as  such  administratrix  of 
said  estate,  and  ever  since  such  time  has  been  and 
now  is  the  duly  appointed,  qualified  and  acting  ad- 
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ministratrix  of  the  estate  of  Paul  D.  Yatuone,  de- 
ceased. 

II. 
That  libelant  is  a  resident  of  the  City  and  County 
of  San  Francisco,  State  of  California. 

III. 

That  respondent,  United  States  of  America,  is  a 
sovereign  nation. 

IV. 

That  this  action  is  brought  under  the  provisions 
of  the  Public  Vessels  Act,  46  U.  S.  C.  A.,  741  et  seq. 

V. 

That  respondent  at  all  times  herein  mentioned 
was  the  owner  and  operator  of  the  United  States 
Army  Transport  "General  Altman,"  which  vessel 
was  at  all  times  herein  mentioned  owned,  operated 
and  engaged  by  respondent  as  a  public  vessel  as 
defined  in  the  Public  Vessels  Act  of  1925,  46  USCA, 
Section  781  et  seq.,  and  said  vessel  was  employed 
by  respondent  in  the  operations  and  business  of  the 
United  States  Army  Transport  Service. 

VI. 

That  on  the  15th  day  of  June,  1949,  said  vessel 
was  in  navigable  waters  of  the  United  States  along- 
side a  dock  in  Oakland,  California;  that  at  said 
time,  Paul  D.  Vatuone,  deceased,  was  an  employee 
of  respondent,  employed  by  it  as  a  maintenance 
man  in  the  marine  repair  shop  of  the  United  States 
Army  Transport  Service  at  Fort  Mason,  San  Fran- 
cisco, California,  and  was  directed  by  respondent 
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to  go  on  board  said  vessel  and  to  do  certain  work 
thereon;  that  in  the  course  of  his  employment,  said 
decedent,  along  with  other  workmen  of  resi:)ondent, 
were  engaged  in  testing  the  workings  of  Life  ])oat 
No.  5  on  said  vessel ;  that  in  the  course  of  said  work 
said  decedent  and  others  were  manually  working 
a  certain  winch;  that  at  said  time  and  place  the 
respondent  carelessly  and  negligently  put  in  oi)era- 
tion  the  motor  operating  said  winch  so  that  said 
winch  suddenly  and  very  swiftly  revolved  around 
and  the  handle  of  said  winch  struck  said  decedent 
with  such  force  and  threw  him  so  violently  that  he 
was  killed. 

VII. 
That  said  decedent  left  surviving  him  libelant 
herein,  who  is  his  widow  of  the  age  of  thirty-eight 
years,  and  a  daughter  named  Paulette  Teresa  Va- 
tuone, age  seven  years ;  that  said  i)arties  are  the  sole 
heirs  at  law  of  said  decedent:  that  each  of  them 
were  totally  dependent  upon  said  decedent  for  su])- 
port;  that  this  libel  is  brought  for  and  on  ])elialf  of 
said  heirs  of  said  decedent;  that  at  the  time  of  his 
death  said  decedent  was  of  the  age  of  forty-four 
years  and  was  in  good  health  and  was  earning  aj)- 
proximately  $300.00  a  month. 

VIII. 

That  by  reason  of  the  premises  libelant  and  her 
daughter  have  been  damaged  in  the  sum  of  One 
Hundred  Thousand  Dollars  ($100,000.00). 

Wherefore,  libelant  prays  that  a  citation  in  duo 
form  of  law  may  issue  against  resi)ondont,  citing 
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it  to  appear  and  answer  all  and  singular  the  matters 
set  forth  herein,  and  that  libelant  have  judgment 
for  the  sum  of  One  Hundred  Thousand  Dollars 
($100,000.00)  damages  against  respondent,  for  her 
costs  of  suit  herein  and  for  such  other  and  further 
relief  as  may  be  meet  and  proper  in  the  premises. 

RYAN  &  RYAN, 

By  /s/  THOS.  C.  RYAN, 

/s/  ROBERT  McMAHON, 

Proctors  for  Libelant. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Thomas  C.  Ryan,  being  first  duly  sworn,  deposes 
and  says : 

That  he  is  one  of  the  proctors  for  the  libelant 
in  the  foregoing  action ;  that  he  makes  this  verifica- 
tion in  the  place  of  libelant  because  libelant  is  at 
the  present  time  outside  the  City  and  County  of 
San  Francisco  where  her  attorneys  have  their  office, 
to  wit,  in  the  City  of  Santa  Rosa,  County  of 
Sonoma,  State  of  California;  that  your  affiant  is 
familiar  with  the  facts  concerning  libelant's  cause 
of  action;  that  he  has  read  the  foregoing  libel  and 
knows  the  contents  thereof;  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  those  matters 
stated  therein  on  information  and  belief  and  as  to 
those  matters  he  believes  it  to  be  true. 

/s/  THOS.  C.  RYAN. 
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Subscribed  and  sworn  to  Ijeforc  me  this  1st  day 
of  August,  1949. 

[Seal]        /s/  ESTHER  C.  HUSER, 

Notary  Public. 
In  and  for  the  City  and  County  of  San  Francisco, 
State  of  California. 

[Endorsed] :     Filed  August  1,  1949. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Now  comes  the  Respondent,  United  States  of 
America,  and  answers  the  libel  on  file  herein  as 
follows : 

I. 
Respondent  has  no  information  or  belief  as  to  the 
allegations  of  Article  I  and  demands  strict  proof 
thereof. 

II. 
Respondent  has  no  information  or  belief  as  to 
the  allegations  of  Article  II  and  demands   strict 
proof  thereof. 

III. 
Respondent  admits  the  allegations  of  Article  III. 

IV. 

As  to  the  allegations  of  Article  IV,  respondent 
leaves  matters  of  jurisdiction  to  the  Court. 

V. 

Respondent  admits  the  allegations  of  Article  V. 
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VI. 

Answering  Article  VI  of  said  libel,  respondent 
admits  that  on  the  15th  day  of  June,  1949,  Paul  D. 
Vatuone  was  employed  by  respondent  as  a  rigger 
in  the  Marine  Repair  Shop,  San  Francisco  Port  of 
Embarkation,  Fort  Mason,  California.  Admits  that 
on  said  day  Paul  D.  Vatuone,  pursuant  to  said 
employment,  was  performing  services  at  the  direc- 
tion of  respondent  on  the  United  States  Army 
Transport  General  Altman  while  said  vessel  was 
in  berth  in  navigable  waters  of  the  United  States 
at  Pier  No.  4,  Oakland  Army  Base,  Oakland,  Cali- 
fornia ;  admits  that  on  said  day,  while  so  employed, 
Paul  D.  Vatuone  was  accidentally  struck  by  a  re- 
volving crank  handle  to  a  lifeboat  winch  and  sus- 
tained injuries  therefrom,  from  which  he  died. 

Respondent  denies  that  it  carelessly  or  negli- 
gently, or  at  all,  put  in  operation  the  motor  operat- 
ing said  winch;  denies  that  said  accident  and  death 
of  Paul  D.  Vatuone  was  due  to  any  carelessness  or 
negligence  of  respondent;  denies  each  and  every 
allegation  of  Article  VI  inconsistent  with  the  ad- 
missions and  denials  of  this  paragraph. 

VII. 

Answering  Article  VII  of  said  libel,  respondent 
denies  that  at  the  time  of  his  death,  Paul  D.  Vatu- 
one was  earning  $300.00  a  month,  and  alleges  that 
his  said  monthly  earnings  were  approximately 
$250.00.  Respondent  has  no  information  or  belief 
as  to  the  remaining  allegations  of  Article  VII  and 
demands  strict  proof  thereof. 
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VIII. 

Respondent    denies    the    allegations    of    Article 
VIII. 

As  and  for  a  First  Separate  and  Distinct  Defense 
to  the  Libel  on  File  Herein,  Respondent  Al- 
leges : 

I. 
That  said  deceased  was,  on  the  15th  day  of  June, 
1949,  a  Civil  Service  employee  of  the  respondent, 
and  the  remedy  of  libelant  for  the  death  of  said 
Paul  D.  Vatuone  is  governed  by  the  provisions  of 
the  United  States  Employees'  Compensation  Act, 
1916,  as  amended  (5  USC  751,  et  seq.),  which 
statute  is  exclusive. 

As  and  for  a  Second  Separate  and  Distinct  Defense 
to  the  Libel  on  File  Herein,  Respondent  Al- 
leges : 

I. 
That  the  accident  resulting  in  the  death  of  Paul 
D.  Vatuone  was  not  caused  by  any  carelessness  or 
negligence  on  the  part  of  any  of  the  officers,  rep- 
resentatives, agents  or  employees  of  the  respondent. 

As  and  for  a  Third  Separate  and  Distinct  Defense 
to  the  Libel  on  File  Herein.  Respondent 
Alleges : 

I. 
That  Paul  D.  Vatuone,  at  the  time  of  said  acci- 
dent and  death,  was  a  Civil  Service  employee  of 
resj^ondent. 
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II. 

That  subsequent  to  his  death,  and  prior  to  the 
filing  of  this  libel,  to  wit,  on  June  28,  1949,  the 
alleged  heirs  at  law  of  said  Paul  D.  Vatuone,  on 
whose  behalf  this  libel  is  brought,  pursuant  to  the 
United  States  Employees'  Compensation  Act  of 
1916,  as  amended  (5  USC  751,  et  seq.),  filed  a  claim 
for  compensation  by  reason  of  said  death,  with  the 
Bureau  of  Employees'  Compensation  of  the  Fed- 
eral Security  Agency;  that  on  August  3,  1949,  an 
award  of  compensation  was  made  to  said  claimants 
by  the  Bureau  of  Employees'  Compensation  in  the 
amount  and  for  the  period  fixed  by  statute. 

III. 

That  by  virtue  of  the  aforesaid  claim  and  award 
of  compensation  in  accordance  with  said  Act,  the 
said  alleged  heirs  at  law,  in  whose  behalf  the  libel 
is  brought,  have  elected  to  receive  compensation  for 
said  death,  pursuant  to  said  Act,  and  libelant  is 
therefore  barred  from  pursuing  in  their  behalf  any 
other  remedy  there  may  be  on  account  of  said 
death. 

As  and  for  a  Fourth  Separate  and  Distinct  Defense 
to  the  Libel  on  File  Herein,  Respondent 
Alleges : 

I. 

That  at  the  time  and  place  of  said  accident,  said 

Paul  D.  Vatuone  was  careless  and  negligent  in  the 

manner  in  which  he  was  performing  his  services 

aboard  said  vessel ;  that  said  carelessness  and  negli- 
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gence  proximately  caused  and  proximately  con- 
tributed to  cause  the  injuries  resulting  in  the  death 
of  said  Paul  D.  Vatuone. 

Wherefore,   respondent   prays   that   the   libel  be 

dismissed,   and   that   respondent   have   its  costs  of 

suit,  and  such  other  and  further  relief  as  may  be 
meet  and  proper  in  the  premises. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney. 

/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney. 

/s/  ANTOINETTE  E.  MORGAN, 

Assistant  U.  S.  Attorney, 

Proctors  for  Respondent. 

[Endorsed]:     Filed  January  3,  1950. 
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MEMORANDUM  OPINION  AND  ORDER 

Rina  Vatuone,  administratrix  of  the  estate  of 
Paul  D.  Vatuone,  has  brought  an  action  against  the 
United  States  for  the  death  of  her  husband,  who 
was  injured  while  engaged  as  a  rigger  on  board  the 
USAT  General  D.  E.  Aultman,  a  public  vessel  of 
the  United  States  owned  and  operated  by  the 
United  States.  Decedent,  Paul  Vatuone,  was  a 
civilian  employee  of  the  United  States  working  for 
the  Department  of  the  Army  under  the  authority 
of  the  Secretarv  of  the  Army,  in  accordance  with 
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civil  service  regulations.  He  was  a  rigger  in  the 
water  division,  maintenance  and  repair  branch, 
Shop  Section,  Fort  Mason,  San  Francisco,  Cali- 
fornia. 

The  government  contends,  first,  that  libelant's 
claim  is  barred  because  the  United  States  Em- 
ployees' Compensation  Act  is  exclusive  as  to  all 
employees  of  the  United  States  covered  by  the  Act. 
Respondent  contends,*  second,  that  the  claim  is 
barred  under  provisions  of  46  U.S.C.A.  742  and 
789  under  which  the  United  States  is  entitled  to  all 
exemptions  and  limitations  of  liability  accorded  to 
ow^iers,  charterers,  operators  or  agents  of  vessels 
whereby  the  provisions  of  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act  are  exclusive. 
The  government  asserts,  third,  that  libelant  has  in- 
voked her  claim  under  the  Employees'  Compensa- 
tion Act  and  is  therefore  barred  from  pursuing  her 
remedy,  if  any,  under  the  Public  Vessels  Act. 

With  respect  to  the  Government's  contention  that 
libelant's  claim  is  limited  to  an  award  under  the 
Employees'  Compensation  Act,  this  court  has  re- 
cently held  that  one  in  libelant's  position  may  elect 
her  remedy  if  suit  was  commenced  prior  to  the 
amendment  to  the  Employees'  Compensation  Act. 
(Gibbs  V.  United  States,  No.  25255;  Wright  v. 
United  States,  No.  25301.  See  also  United  States 
V.  Marine,  155  F.  2d  456.)  These  decisions  also 
dispose  of  respondent's  contention  advanced  under 
46  U.S.C.A.  742  and  789. 

The  sequence  of  events  in  Mrs.  Vatuone's  case 
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demonstrates  that  she  commenced  her  libel  under 
the  Public  Vessels  Act  after  she  had  filed  her  claim 
but  before  an  award  was  made  by  the  government. 
She  returned  her  check  in  the  amount  of  $137.28  to 
the  government  when  it  arrived  and  at  no  time  did 
she  accept  any  compensation.  These  facts  place  the 
instance  case  within  the  language  of  Mandel  v. 
United  States,  74  F.  Supp.  754,  wherein  the  court 
said : 

"*  *  *  1  feel  that  only  actual  accejjtance  of 

compensation  under  this  Act  extinguishes  the 

remedy  sought  here." 

Libelant  did  not  accept  compensation  and  is  en- 
titled to  enforce  her  rights  against  the  United 
States  under  the  Public  Vessels  Act. 

Accordingly,  and  based  on  the  evidence  adduced 
at  the  trial,  the  Court  awards  libelant  damages  in 
the  amount  of  $40,000,  together  with  costs.  Libelant 
to  prepare  findings  consistent  with  this  decree.  The 
government's  motion  to  dismiss  the  libel  is  denied. 

Dated:  December  20,  1950. 

/s/  GEORGE  B.  HARRIS, 

United  States  District  Judge. 

[Endorsed]  :    Filed  December  20, 1950. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS   OF   FACT   AND 
CONCLUSIONS  OF  LAW 

This  cause  came  on  regularly  for  trial  on  the 
25th  day  of  May,  1950,  and  on  the  6th  and  7th  days 
of  June,  1950,  before  the  Court  without  a  jury,  and 
Ryan  &  Ryan  by  Thomas  C.  Ryan  and  Robert  Mc- 
Mahon  appearing  as  attorneys  for  the  libelant,  and 
Honorable  Frank  J.  Hennessy,  United  States  At- 
torney; C.  Elmer  Collett,  and  Antoinette  E.  Morgan, 
Assistant  United  States  Attorneys,  by  C.  Elmer 
Collett  appearing  as  attorneys  for  respondent,  and 
the  matter  having  been  submitted  on  briefs  and 
from  the  evidence  introduced,  the  Court  finds  the 
facts  as  follows,  to  wit : 

I. 

That  on  the  12th  day  of  July,  1949,  libelant  was 
duly  and  regularly  appointed  administratrix  of  the 
Estate  of  Paul  D.  Vatuone,  deceased,  by  the  Su- 
perior Court  of  the  State  of  California,  in  and  for 
the  City  and  County  of  vSan  Francisco;  that  she 
thereupon  duly  qualified  as  such  administratrix  of 
said  estate,  and  ever  since  such  time  has  been  and 
now  is  the  duly  appointed,  qualified  and  acting  ad- 
ministratrix of  the  Estate  of  Paul  D.  Vatuone,  de- 
ceased. 

II. 

That  libelant  is  a  resident  of  the  City  and  County 
of  San  Francisco,  State  of  California. 
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III. 
That  respondent,  United  States  of  America,  is  a 
sovereign  nation. 

IV. 
That  this  action  is  brought  under  the  provisions 
of  the  Public  Vessels  Act,  46  U.S.C.A.,  781,  et  seq. 

V. 

That  respondent  at  all  times  herein  mentioned 
was  the  owner  and  operator  of  the  United  States 
Army  Transport  "General  D.  E.  Aultman,"  which 
vessel  was  at  all  times  herein  mentioned  owned, 
operated  and  engaged  by  respondent  as  a  public 
vessel  as  defined  in  the  Public  Vessels  Act  of  1925, 
46  U.S.C.A.,  Section  781,  et  seq.,  and  said  vessel 
was  employed  by  respondent  in  the  operations  and 
business  of  the  United  States  Ai-my  Transport 
Service. 

VI. 

That  on  the  15th  day  of  June,  1949,  said  vessel 
was  in  navigable  waters  in  the  United  States,  along- 
side a  dock  at  Oakland,  California;  that  at  said 
time,  Paul  D.  Vatuone  was  an  employee  of  respond- 
ent, employed  by  it  as  a  rigger  in  the  marine  repair 
shop  of  the  United  States  Army  Transport  Service 
at  San  Francisco  Port  of  Embarkation,  Fort 
Mason,  San  Francisco,  California,  and  was  directed 
by  respondent  to  go  on  board  said  vessel  and  to  do 
certain  repair  work  thereon ;  that  in  the  coui'^e  of  his 
employment,  said  Paul  D.  Vatuone,  along  with  other 
workmen  of  respondent,  were  engaged  in  replacing 
a  shiv  on  one  of  the  davits  of  Lifeboat  No.  5  on  said 
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vessel;  that  in  the  course  of  said  work  said  Paul 
D.  Vatuone  and  another  workman  were  manually 
winding  a  cable  around  the  drum  of  the  winch  which 
operated  said  No.  5  Lifeboat;  that  at  said  time  and 
place  the  respondent  carelessly  and  negligently  put 
in  operation  the  motor  operating  said  winch  so  that 
said  winch  suddenly  and  very  swiftly  revolved 
around  and  the  handle  of  said  winch  struck  said 
decedent  with  such  force  that  he  was  thrown 
violently  to  the  deck  and  was  killed. 

VII. 

That  said  decedent  loft  surviving  liim  libelant 
herein,  who  is  his  Avidow  of  the  age  of  thirty-eight 
years,  and  a  daughter  named  Paulette  Teresa  Va- 
tuone, age  seven  years;  that  said  parties  are  the 
sole  heirs  at  law  of  said  decedent;  that  each  of  them 
was  wholly  dependent  upon  said  decedent  for  sup- 
port; that  this  libel  was  brought  for  and  on  behalf 
of  said  heirs  of  said  decedent;  that  at  the  time  of 
his  death  said  decedent  was  of  the  age  of  forty- 
four  years  and  was  in  good  health  and  was  earning 
approximately  $250.00  a  month. 

VIII. 

That  it  is  not  true,  as  set  forth  in  the  third  sepa- 
rate defense  of  the  answer  filed  on  behalf  of  the  re- 
spondent, that  libelant  herein  elected  to  receive  com- 
pensation for  the  death  of  her  husband  pursuant  to 
the  United  States  Employees'  Compensation  Act  of 
1916,  as  amended  (5  USCA  751,  et  seq.).  On  the 
contrary,  it  is  a    fact  that  said  libelant  elected  to 
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bring-  this  present  action  under  the  provisions  of 
the  Public  Vessels  Act  (46  USCA  781,  et  seq.). 

IX. 

That  it  is  not  true,  as  set  forth  in  the  fourth 
separate  and  distinct  defense  to  said  libel  set  forth 
in  the  answer  of  respondent  herein,  that  said  Paul 
D.  Vatuone  was  careless  and  negligent  in  the  man- 
ner in  which  he  was  performing  his  services  aboard 
said  vessel  on  the  day  of  said  accident. 

X. 

That  by  reason  of  the  premises  libelant  and  her 
daughter,  Paulette  Teresa  Vatuone,  a  minor,  have 
been  damaged  in  the  sum  of  Forty  Thousand  Dol- 
lars  ($40,000.00). 

As  a  Conclusion  of  Law  from  the  foregoing  facts, 
the  Court  finds  that  libelant  is  entitled  to  a  decree 
against  respondent  in  the  simi  of  Forty  Thousand 
Dollars  ($40,000.00)  and  costs  of  suit,  and  it  is  or- 
dered that  a  decree  be  entered  accordingly. 

Dated:    Dec.  29,  1950. 

/s/  GEORGE  B.  HARRIS, 

Judge  of  the  United  States 
District  Court. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  December  29.  1950. 


18  United  States  of  America  vs. 

In  the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division 

No.  25476 

EINA  MARIA  VATUONE,  as  Administratrix  of 
the  ESTATE  OF  PAUL  D.  VATUONE,  De- 
ceased, 

Libelant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Respondent. 

DECREE  FOR  DAMAGES 

This  cause  came  on  regularly  for  trial,  before  the 
Court  sitting  without  a  jury,  on  the  25th  day  of 
May,  1950  and  the  6th  and  7th  days  of  June,  1950, 
Messrs.  Ryan  &  Ryan  by  Thomas  C.  Ryan  and 
Robert  McMahon  appeared  as  attorneys  for  the 
libelant,  and  Honorable  Frank  J.  Hennessy,  United 
States  Attorney,  C.  Elmer  Collett  and  Antoinette  E. 
Morgan,  Assistant  United  States  Attorneys,  by  C. 
Elmer  Collett,  appeared  as  attorneys  for  the  re- 
spondent, and  the  Court  having  heard  the  testimony 
and  having  examined  the  proofs  offered  by  the 
respective  parties,  and  the  Court  being  fully  advised 
in  the  premises,  and  having  filed  herein  its  findings 
of  fact  and  conclusions  of  law,  and  having  directed 
that  a  decree  be  entered  in  accordance  therewith; 

Now,  Therefore,  by  reason  of  the  law  and  findings 
aforesaid : 
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It  Is  Hereby  Ordered,  Adjudged  and  Decreed : 

I. 

That  libelant  have  a  decree  against  the  respondent 
in  the  sum  of  Forty  Thousand  Dollars  ($40,000.00), 
with  interest  thereon  at  the  rate  of  4%  per  annum 
from  the  date  hereof  until  paid. 

II. 

That  libelant  have  a  decree  against  respondent 
for  her  costs  herein,  taxed  at  $206.93. 

Dated  this  29th  day  of  December,  1950. 

/s/  GEORGE  B.  HARRIS, 

Judge  of  the  United  States 
District  Court. 

[Endorsed]  :     Filed  December  29,  1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  Rina  Maria  Vatuone,  Administratrix  of  the 
Estate  of  Paul  I).  Vatuone,  deceased,  and  her 
Proctors,  Messrs.  Ryan  &  Ryan,  and  Robert 
McMahon : 

Notice  Is  Hereby  Given  that  the  United  States  of 
America,  Respondent  herein,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, from  each  and  every  part  of  the  final  judgment 
and  the  decree  entered  in  this  cause  on  December 
29,  3950,  in  favor  of  Libelant  and  against  Respond- 
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ent,  as  more  fully  set  forth  in  said  Respondent's 
assignments  of  error  filed  herewith. 

Dated:     This  26th  day  of  March,  1951. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney, 

Proctor   for   Respondent. 

[Endorsed]  :     Filed  March  26,  1951. 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  APPEAL 

To   the   Honorable   Judges   of   the   Above-Entitled 
Court: 

Respondent,  United  States  of  America,  in  the 
above-entitled  cause,  by  and  through  Frank  J.  Hen- 
nessy,  United  States  Attorney,  being  aggrieved  by 
that  certain  final  order,  to  wit,  the  judgment  and 
decree  filed  and  entered  in  the  above  cause  on  De- 
cember 29,  1950,  hereby  claims  an  appeal  therefrom 
and  from  the  whole  thereof,  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  prays 
that  such  appeal  be  allowed  forthwith. 

Dated:     This  26th  day  of  March,  1951. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney, 

Proctor  for  Respondent. 

[Endorsed] :     Filed  March  26,  1951. 
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[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  PETITION  FOR  APPEAL 

The  above-entitled  cause  having  duly  and  reg- 
ularly come  on  for  hearing  before  the  above-entitled 
court,  the  undersigned  Judge  presiding,  upon  peti- 
tion for  appeal  of  Respondent  United  States  of 
America  duly  presented  to  this  court,  together  with 
the  said  Respondent's  assignments  of  error  here- 
tofore filed  with  the  Clerk  of  this  court,  and  the 
court  having  considered  the  same ;  and  it  appearing 
to  the  court  that  notice  of  appeal  was  duly  and 
timely  filed  herein  on  March  26,  1951;  now,  there- 
fore, 

It  Is  Hereby  Ordered  that  an  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  judgment  and  decree  heretofore  en- 
tered and  filed  on  the  29th  day  of  December,  1950, 
in  the  above-entitled  cause,  be  and  the  same  is 
hereby  allowed. 

It  is  Further  Ordered  that  the  Respondent  United 
States  of  America  is  not  required  to  file  cost  and 
supersedeas  bond  on  appeal,  and  that  stay  of  execu- 
tion is  hereby  entered  and  granted. 

Done  in  open  Court  this  26th  day  of  March,  1951. 

/s/  GEORGE  B.  HARRIS, 

United  States  District  Judge. 

[Endorsed] :     Filed  March  26,  1951. 
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[Title  of  District  Court  and  Cause.] 

ASSIGNMENT    OF    ERRORS    BY    RESPOND- 
ENT UNITED  STATES  OF  AMERICA 

Respondent,  United  States  of  America,  hereby 
assigns  error  in  the  proceedings,  orders,  decisions 
and  judgment  of  the  District  Court  in  the  above- 
entitled  action,  and  in  the  Findings  of  Fact,  Con- 
clusions of  Law,  and  Judgment  and  Decree  entered 
and  filed  on  the  29th  day  of  December,  1950,  as 
follows : 

1.  That  the  Court  erred  in  finding  that  libelant 
herein  did  not  elect  to  receive  compensation  for  the 
death  of  her  husband  pursuant  to  the  United 
States  Federal  Employees'  Compensation  Act  of 
1916,  as  amended.  (5  U.S.C.  751,  et  seq.)  (Findings 
of  Fact  VIII). 

2.  That  the  Court  erred  in  finding  that  libelant 
elected  to  bring  this  present  action  under  the  pro- 
visions of  the  Public  Vessels  Act.  (46  U.S.C.A.  781, 
et  seq.)  (Findings  of  Fact  VIII). 

3.  That  the  Court  erred  in  finding  that  respond- 
ent was  negligent.    (Findings  of  Fact  VI). 

4.  That  the  Court  erred  in  failing  to  find  that 
prior  to  the  institution  of  this  suit  the  heirs  at  law 
of  Paul  D.  Vatuone,  on  whose  behalf  the  libel 
herein  was  brought,  elected  to  receive  and  accept 
compensation  for  the  death  of  Paul  D.  Vatuone 
pursuant  to  the  United  States  Employees'  Com- 
pensation Act  of  1916,  as  amended.  (5  U.S.C.  751, 
et  seq.) 
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5.  That  the  Court  erred  in  making  and  entering 
its  Conclusions  of  Law  and  Order  for  Judgment 
that  libelant  is  entitled  to  a  decree  against  respond- 
ent in  the  sum  of  $40,000.00,  or  in  any  other  sum. 

6.  That  the  Court  erred  in  entering  a  Final 
Decree  on  December  29,  1950,  in  favor  of  libelant 
in  the  sum  of  $40,000.00,  together  with  costs,  or  in 
any  other  sum  in  that, 

(a)  There  was  no  proof  or  sufficient  proof 
that  respondent  was  negligent  in  any  respect; 

(b)  The  evidence  establishes  that  prior  to 
the  institution  of  this  suit  the  heirs  at  law  of 
Paul  D.  Vatuone,  on  whose  behalf  the  libel 
herein  was  brought,  elected  to  receive  and 
accept  compensation  for  the  death  of  Paul  1). 
Vatuone  pursuant  to  the  United  States  Em- 
ployees' Compensation  Act  of  1916,  as  amended. 
(5  U.S.C.  751,  et  seq.) ; 

(c)  At  the  time  suit  herein  was  instituted, 
as  well  as  at  all  other  times,  the  exclusive  right 
or  remedy  against  respondent  available  to  libel- 
ant on  behalf  of  the  heirs  at  law  of  Paul  D. 
Vatuone,  on  account  of  the  latter 's  death,  was 
that  provided  by  the  United  States  Employees' 
Compensation  Act  of  1916,  as  amended.  (5 
U.S.C.  751,  et  seq.) 

(d)  Libelant  is  not  entitled  to  maintain 
suit  herein  against  respondent  under  the  Public 
Vessels  Act,  46  U.S.C. A.  781,  et  seq.)  the  United 
States  not  having  consented  to  suit  thereunder 
to  recover  damages  on  account  of  injury  or 
death  to  an  employee  of  the  United  States  for 
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which  a  remedy  is  provided  by  the  United 
States  Employees'  Compensation  Act  of  1916, 
as  amended.  (5  U.S.C.  751,  et  seq.) ; 

(e)  A  decree  should  have  been  entered  in 
favor  of  respondent  dismissing  the  libel  and 
awarding  the  respondent  its  costs. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney, 

Proctor  for  Respondent. 

[Endorsed] :     Filed  March  26,  1951. 


[Title  of  District  Court  and  Cause.] 

CITATION  ON  APPEAL 

The  President  of  the  United  States  to  the  above- 
named  Libelant,  Rina  Maria  Vatuone,  as  Ad- 
ministratrix of  the  Estate  of  Paul  D.  Vatuone, 
deceased. 

Greetings : 

You  are  hereby  notified  that  in  that  certain  cause 
in  Admiralty  in  the  United  States  District  Court 
for  the  Northern  District  of  California,  Southern 
Division,  as  entitled  above,  wherein  Rina  ]\laria 
Vatuone,  as  Administratrix  of  the  Estate  of  Paul 
D.  Vatuone,  deceased,  is  libelant,  and  the  United 
States  of  America,  is  respondent,  an  appeal  has  been 
allowed  by  order  of  this  Court  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  upon  the 
petition  of  the  respondent  therefor. 
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You  are  hereby  cited  taiid  adinuiiished  to  be  and 
appear  in  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  in  San  Francisco,  in  the  State  of 
California,  within  forty  (40)  days  from  the  date 
of  this  citation  pursuant  to  an  appeal  allowed  in 
the  above-entitled  cause  on  the  26th  day  of  March, 
J  951,  to  show  cause,  if  any  there  be,  why  the  final 
decree  as  entered  in  the  above-entitled  cause,  upon 
such  appeal  above  mentioned,  should  not  be  cor- 
rected and  speedy  justice  should  not  be  done  in  that 
behalf. 

Witness  the  Honorable  George  B.  Harris,  Judge 
of  the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  this  26th 
day  of  March,  1951. 

/s/  GEORGE  B.  HARRIS, 

United  States  District  Judge. 

[Endorsed]  :     Filed  March  26,  1951. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MAILING 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Helen  Vale,  being  sworn,  says  that  she  is  a  citi- 
zen of  the  United  States,  over  18  years  of  age,  a 
resident  of  the  City  and  County  of  San  Francisco, 
State  of  California,  and  not  a  party  to  the  within 
action:  that  affiant's  business  address  is  422  ]\-)st 
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Office  Building,  San  Francisco,  California;  that 
affiant  served  a  copy  of  Notice  of  Appeal,  Petition 
for  Appeal,  Order  Granting  Petition  for  Appeal, 
Citation  on  Appeal,  and  Assignment  of  Errors  by 
Respondent  United  States  of  America,  the  origi- 
nals of  which  were  filed  in  the  above-entitled  cause 
on  March  26,  1951,  by  placing  said  copies  in  an 
envelope  addressed  to:  Messrs.  Ryan  &  Ryan  and 
Robert  McMahon,  Attorneys  at  Law,  800  Phelan 
Building,  San  Francisco  2,  California,  which  en- 
velope was  then  sealed  and  duly  and  properly 
franked  for  mailing  without  postage,  and  there- 
after, on  March  26,  1951,  deposited  in  the  United 
States  mail  at  San  Francisco,  California ;  that  there 
is  delivery  service  by  United  States  mail  at  the 
place  so  addressed,  and  regular  communication  by 
United  States  mail  between  the  place  of  mailing 
and  the  place  so  addressed. 

/s/  HELEN  VALE. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  March,  1951. 

[Seal]        /s/  L.  C.  JACOBSEN, 
Deputy  Clerk,  U.  S.  District  Court,  Northern  Dis- 
trict of  California. 

[Endorsed]:     Filed  March  27,  1951. 
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[Title  of  District  Court  and  Cause.] 

RESPONDENT'S  DESIGNATION  OF  APOS- 
TLES ON  APPEAL  AND  PRAECIPE 
THEREFOR 

To:  Ryan  &  Ryan  and  Robert  McMalion,  800  Phe- 
lan  Building,  San  Francisco  2,  California,  Proc- 
tors for  Libelant,  and  to  C.  W.  Calbreath,  Clerk 
of  the  United  States  District  Court  for  the 
Northern  District  of  California: 

Respondent  hereby  designates  and  requests  that 
the  record  on  appeal  in  the  above  entitled  action 
shall  include: 

1.  The  Libel; 

2.  Answer  to  the  Libel; 

3.  The  Reporter's  Trancript  of  Testimony  as 
taken  on  the  part  of  the  libelant,  and  all  Exhibits 
introduced  by  libelant  not  annexed  to  the  Libel ; 

4.  The  Reporter's  Transcrij)t  of  Testimony  as 
taken  on  the  part  of  the  Respondent,  and  all  Ex- 
hibits not  annexed  to  its  pleading. 
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REPORTER'S   TRANSCRIPT 

Thursday,  May  25,  1950 

Appearances : 

For  Libelant: 

THOMAS  C.  RYAN,  Esq. 

For   Respondent : 

C.  ELMER  COLLETT,  Esq. 

Mr.  Collett:    Ready,  your  Honor. 

Mr.  Ryan:     Ready. 

The  Court:  Will  you  state  the  issues,  gentlemen, 
please  ? 

Mr.  Ryan:  Yes,  your  Honor.  May  it  please 
your  Honor,  on  June  15,  1949,  Paul  Vatuone  was 
employed  as  a  rigger  by  the  United  States  Govern- 
ment at  Fort  Mason  here  in  San  Francisco.     He 
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was  injured  on  board  a  United  States  Army  trans- 
port that  was  along  side  a  dock  at  the  Army  Base 
in  Oakland,  California.  He,  along  with  other  rig- 
gers and  mechanics  and  workmen  from  Fort  Mason 
were  ordered  by  the  Government  to  go  on  board  this 
transport,  the  General  Altman,  in  order  to  repair 
part  of  the  lines  and  the  block  and  tackles  on  life- 
boat number  5.  It  seems  that  there  was  shiv  on 
that  lifeboat  that  had  to  be  replaced. 

The  Coui-t:    What  is  a  shiv? 

Mr.  Ryan:  You  know  where  lines  go  through 
a   pulley    effect '? 

The  Court:     Yes. 

Mr.  Ryan:  And  it  had  to  be  replaced.  At  the 
time  of  the  accident  here  was  what  was  happening. 
There  was  a  lifeboat  drill  taking  place  there  for 
all  the  lifeboats  on  that  deck  except  No.  5  that  the 
men  were  working  on,  and  at  the  time  that  a  life- 
boat drill  is  taking  place  ship's  electrician  is  re- 
quired to  stand  by  an  electrical  panel  so  that  in 
case  of  emergency  he  can  pull  the  electricity  and 
prevent  any  accidents. 

The  Court :     A  switch  ?  [2*] 

Mr.  Ryan:  Pull  a  switch,  yes.  On  the  day  of 
the  accident  what  was  happening  was  this:  First 
of  all,  lifeboat  No.  5  was  up  in  the  cradle,  in  the 
davits  and  it  was  l^locked  up  there  b}'  wood  and 
other  means  so  it  couldn't  roll.  x\nd  these  men  had 
a  cable  on  the  deck  and  had  the  cable  wound  around 
through  another  shiv  down  to  the  drum  of  tlie  winch. 
What  they  were  trying  to  do  at  the  time  of  the  acci- 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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dent,  they  were  winding  by  hand  this  cable  onto 
the  drum  of  the  winch.  Under  ordinary  circum- 
stances, usually  that  can  be  wound  by  hand  until 
they  come  to  about  one-third  of  the  cable.  To  use 
their  expression,  until  the  cable  sets  itself.  Then 
they  ask  for  power  to  wind  it  the  rest  of  the  two- 
thirds  by  power. 

In  order  to  do  this  they  had  a  crank  shaped  some- 
thing like  this  (demonstrating  at  blackboard),  a 
steel  crank  shaped  like  that  which  fit  into  a  groove 
at  the  side  of  the  winch.  The  top  of  it  was  about 
thirty  inches  wide,  and  usually  two  men  would  be 
side  by  side.  It  is  very  hard  work.  They  would  be 
winding  it  in  that  fashion,  and  the  gear  ratio  was 
such  you  had  to  make  maybe  ten  or  fifteen  turns 
of  that  crank  to  make  one  revolution  of  the  drum. 
It  is  very  hard  work  to  do  that  by  hand. 

Well,  when  the  work  had  gone  on  to  a  point  where 
they  had  about  one-third  of  it  on  the  drum.  Bill  oi* 
one  of  the  others — the  testimony  is  a  little  confus- 
ing as  to  Avho  went  to  the  electrician  and  asked  him 
if  he  would  furnish  power  so  that  they  [3]  could 
wind  the  rest  of  the  two-thirds  of  the  cable  by  elec- 
tric powder. 

When  the  lifeboat  is  being  raised,  gets  up  to  the 
crib  pulley,  as  they  call  it,  they  have  what  they 
call  a  limit  switch  there  that  automatically  stops 
everything  so  that  the  boat  doesn't  go  clear  through 
there.  He  apparently  tried  that  and  said,  ''No, 
that  vron't  work.''  Then  they  ha^e  another  switch 
near  that  winch  called  the  dead  man 's  switch,  where 
you  keep  your  hand  on  that  switch  all  the  time  to 
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keep  it  going  and  if  you  take  your  hand  off  it  stops 
so  that  it  isn't  working.  So  he  said,  "No,  I  can't 
give  you  any  power  because  the  lifeboat  is  already 
up  in  its  nest  and  we  can't  have  power."  The  men 
then  said  to  him,  "Oh,  all  right.  Is  it  all  right  to 
keep  on  winding  the  rest  of  the  way  by  hand?" 
He  said,  "Oh,  sure,  sure,  go  ahead  and  do  that." 

So  here  is  how  this  accident  happened.  Vatuone 
was  on  the  inside  and  another  man  on  the  outside, 
and  they  were  laboriously  going  like  that  (indi- 
cating) when  all  of  a  sudden  the  motor  started  and 
this  coil  spun  around  like  that,  and  Vatuone  ap- 
parently was  caught  and  lifted  about  nineteen  feet 
in  the  air,  and  we  have  evidence  he  made  a  dive  and 
landed  on  deck  on  his  head.  He  never  did  regain 
consciousness  and  died  the  same  day. 

Here  is  our  theory  as  to  how  this  accident  hap- 
pened. Immediately  they  had  an  investigation.  The 
equipment  was  [4]  installed  by  the  White  House 
Electric  Company.  The  White  House  men  or  en- 
gineers came  down  shortly  and  tested  the  electrical 
equipment  from  source  to  finish,  and  the  electric 
power  that  operated  the  No.  5  winch  was  found  in 
perfect  working  order.  The  White  House  people 
will  testify  there  was  only  one  way  in  the  world 
for  that  motor  to  start,  and  that  was  for  a  person 
to  put  on  the  switch  running  No.  5  motor  on  that 
panel.    We  took  a  deposition  of  such  electrician 

The  Court:  What  about  the  dead  man  switch? 
Do  you  have  to  keep  compression  on  there? 

Mr.  Ryan:  Yes.  That  wouldn't  work  at  all  un- 
less you  had  powder  on. 


32  United  States  of  America  vs. 

The  Court :     That  is  another  avenue  of  approach. 

Mr.  Ryan:  It  could  not  be  turned  on  at  the 
panel  where  they  had  all  the  switches. 

The  Court:     All  right. 

Mr.  Ryan :  We  will  show  you  this.  We  took  the 
deposition  of  the  electrician,  of  course.  According 
to  the  theory  of  the  White  House  man  he  was  the 
man  at  fault.  He  said  this.  First,  we  had  a  state- 
ment from  him  shortly  after  the  accident.  We 
employed  Mr.  Dan  Powers  to  make  an  investigation 
for  us. 

The  Court:  What  is  the  visibility  situation  be- 
tween the  post  of  the  electrician  and  the  operation 
you  have  described? 

Mr.  Ryan:  They  were  thirty  feet  away  on  the 
same  deck  to  one  side  of  the  men  working  on  it.  [5] 

The  Court:  Any  equipment,  any  paraphernalia 
that  might  have  obstructed  the  view? 

Mr.  Ryan:  Nothing.  The  deposition  of  the  elec- 
trician will  show.  He  admits  he  could  see  the  men. 
A  statement  was  taken  from  him  first  in  which  he 
said  he  stands  right  at  the  panel  during  the  whole 
time  of  lifeboat  drills.  He  said  he  may  have  turned 
it  on  and  then  he  says  in  his  statement  he  turned 
it  off.  But  no  matter  what  happened,  almost  im- 
mediately after  he  did  something  he  saw  a  man 
lying  on  the  deck. 

The  Court :  What  is  your  estimate  of  the  time  in 
which  the  motor  may  have  been  in  operation  ?  What 
is  your  estimate  of  the  time? 

Mr.  Ryan:  Oh,  it  was  only  in  operation  for 
maybe  ten  or  fifteen  seconds 
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The  Court :     What  stopped  the  operation  ? 

Mr.  Ryan:  The  electrician  claims  he  stopped  it 
by  pulling  the  switch  for  the  No.  5  motor,  which  he 
says  was  on,  although  he  denies  he  put  it  on  in  his 
deposition.  He  admits  he  was  there  all  the  time,  but 
denies 

The  Court:     He  admitted  he  stopped  it? 

Mr.  Ryan:  He  admitted  he  stopped  it,  yes,  sir. 
The  man  Paul  D.  Vatuone  was  44  years  of  age  at 
the  time  of  his  death.  He  left  his  wife  who  was  37 
at  the  time  of  his  death,  and  a  little  girl,  Pauline 
Vatuone,  who  was  7  years  of  age  at  the  time  of  his 
death.  He  had  worked  out  at  Fort  Mason  for  the  [6] 
Government  since  1940,  a  jjeriod  of  almost  nine 
years;  not  continuously,  however,  l)ut  at  the  time 
of  the  accident  in  1949  he  was  working  for  the 
Government  and  earning  from  the  Government 
during  1949  some  $256  or  $60  a  month.  That  is  his 
average.  Then  to  augment  that  income,  during  the 
last  two  months  of  his  life,  May  and  June,  1949, 
he  worked  at  a  liquor  store  on  Chesnut  Street  at 
night.  Between  the  two  incomes  he  was  earning 
a  little  more  than  $300  a  month.  J^ater  on,  your 
Honor,  we  will  argue  and  ]  will  ])resent  the  question 
of  present  value  of  future  earnings  and  life  ex- 
])ectanc3%  and  so  forth. 

This  action  is  brought  under  the  provisions  of  the 
Public  Vessels  Act,  this  transport  being  a  public 
vessel  of  the  United  States,  which  was  incorporated 
in  the  Suits  in  Admiralty  Act.  Your  Honor  has  had 
several  of  these  cases.  I  know  you  had  Hanz  against 
the  United  States. 
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The  Court:     I  have  had  several  cases. 

Mr.  Ryan:  And  Simmons  and  Eubens  against 
the  United  States.  Incidentally  this  right  of  action 
has  been  taken  av^ay  from  employees  of  the  United 
States  by  the  act  of  October  14,  1949.  However, 
that  very  act  provides  that  it  would  not  affect  suits 
that  were  already  in  existence.  I  think  counsel  has 
all  the  books.  I  am  prepared  for  that  and  might  as 
well  give  your  Honor  it. 

The  Court:  Have  the  legal  issues  been  disposed 
of  on  [7]  motion? 

Mr.  Ryan:     No. 

The  Court:  Pre-trial  motion  or  anything  of  the 
kind? 

Mr.  Ryan:  No,  never  anything  like  that.  We 
have  this  problem,  for  instance :  That  claim  he  made 
allows  you  to  accept  compensation  rather  than  to 
bring  a  suit  for  damages.  I  better  tell  your  Honor 
the  facts  in  that  regard  generally. 

It  seems  that  immediately  after  the  man  was  hurt 
his  wife  was  notified  that  he  was  out  at  Marine 
Hospital  and  he  died  that  very  day.  At  the  Marine 
Hospital  they  told  her  she  should  get  in  touch  with 
a  Mr.  Sutherland  at  Fort  Mason,  and  she  got  in 
touch  with  him  by  phone  and  he  said,  "Come  on 
dowii  to  the  office  and  I  will  take  care  of  everything 
in  regard  to  compensation, ' '  so  she  went  down  there 
and  he  explained  it  to  her  this  way:  "You  are  en- 
titled to  compensation  against  the  Government  and 
also  entitled  to  bring  a  suit  for  damages.  However," 
he  said,  "if  you  bring  a  suit  for  damages,  whatever 
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compensation  is  paid  you  must  be  deducted  I'rom 
the  amount  you  receive." 

Well,  she  wanted  to  bring  suit  for  damages,  and 
she  believed  that,  she  had  an  application  for  com- 
pensation. Now,  about  three  days  later  she  saw  Mr. 
McMann,  the  attorney  who  was  proctor  for  the 
libelant,  and  he  advised  her  she  had  to  make  a  de- 
termination. She  said  she  wanted  to  proceed  by  way 
of  suit  for  damages.  Immediately,  on  July  23rd, 
1949,  [8]  before  compensation  order  was  made,  Mr. 
McMann  sent  a  telegram  to  the  Employee's  Com- 
pensation Department  in  Washington  and  he  said, 
"Please  stop  immediately." 

The  Court :  Pardon  me  one  moment.  I  notice  on 
page  3  an  allegation  in  the  answer  that,  "An  award 
of  compensation  was  made  to  said  claimants  by  the 
Bureau  of  Employee's  Compensation  in  the  amount 
and  for  the  period  fixed  by  statute."  You  might  ad- 
dress yourself  to  that. 

Mr.  Ryan:  That  is  what  I  am  doing,  coming  to 
that  point.  That  is  August  3rd.  It  was  on  July  23rd 
Mr.  McMann  said,  "Please  cancel  Mr.  Vatuone 's 
application  for  compensation  because  she  elects  to 
proceed  by  way  of  damage  suit  rather  than  accept- 
ing compensation."  Furthermore,  we  filed  this  suit 
on  August  1st,  1949,  before  that  compensation  order 
was  made.  Furthermore,  at  the  very  date  that  the 
suit  was  filed  (and  I  think  the  file  will  show  this) 
we  served  a  copy  of  the  proclamation  of  administra- 
tor on  the  United  States  Attorney  here  in  San 
Francisco,  and  on  the  same  day  we  sent  by  regis- 
tered mail  to  the  Attorney  General  in  AVashington  a 
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copy  of  the  complaint  in  that  action.  Then  after  we 
took  all  these  processes  the  board  in  V/ashington 
made  its  order  of  compensation  on  August  3rd  and 
sent  two  checks  out  which  Mr.  Vatuone  did  not 
accept. 

The  Court:  What  is  the  procedure  in  making 
those  awards  ?  Is  it  a  very  formal  matter  ?  [9] 

Mr.  Collett:  I  have  the  entire  record  here,  if 
your  Honor  please. 

The  Court:     Thank  you. 

Mr.  Ryan:  Formal  application  was  made,  and 
afterwards 

The  Court:  Your  theory  is  that  notice  of  the 
termination  was  given  prior  to  the  making  and 
entry  of  an  order? 

Mr.  Ryan :  That  is  so.  And  furthermore,  that  she 
never  accepted — I  think  that  is  an  important  part 
of  the  matter — she  never  accepted  compensation  be- 
cause two  checks  were  sent  out  and  she  didn't  cash 
either  of  them.  She  sent  them  back  to  Washington 
with  a  letter  which  I  prepared  and  she  signed 
underneath  it  she  had  already  made  her  determina- 
tion to  proceed  by  way  of  suit  for  damages  and 
therefore  was  returning  the  check,  asked  them 
please  not  to  send  any  more  and  they  never  did. 

The  Court :    Well,  it  is  a  legal  issue,  not  fact. 

Mr.  Ryan:     Yes. 

Mr.  Collett :  Mr.  Ryan,  may  we  admit  the  amount 
of  that  check  at  this  time — those  checks  that  were 
received  and  sent  back? 

Mr.  Ryan :  Yes.  I  believe  one  was  $198  and  some 
cents  and  $78,  I  think.  That  is  one  legal  issue.  The 
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other  legal  issue  was  the  right  to  sue  the  United 
States  of  an  employee,  and  the  tliird  is  whether  the 
amendment  of  1949  took  away  her  right.  [10] 

Mr.  Collett :  I  will  state  the  issue  of  the  defense 
hereafter,  your  Honor. 

Mr.  Ryan:  I  have  prepared  a  brief  on  the  law 
on  those  three  issues,  for  your  Honor's  assistance. 
Here  is  a  copy  for  you,  Mr.  Collett. 

Mr.  Collett :     Are  you  finished  ? 

Mr.  Ryan:     Yes. 

Mr.  Collett :  If  the  Court  please,  this  is  an  action 
by  an  Employee  of  the  United  States  where  it  is 
admitted  he  was  employed  shore  side.  He  is  not  a 
seaman.  This  is  a  case  of  a  repairman  who  goes  on 
board  a  ship  the  only  difference  from  all  those 
cases  in  w^liich  it  was  held  if  the  individual  is  not  a 
seaman  it  doesn't  come  within  the  meaning  of  the 
Sieracki  case  in  that  he  is  an  employee  of  the 
United  States  It  is  important  to  keep  that  in  mind. 
This  man  is  an  employee  of  the  United  States. 

Now,  there  are,  I  would  say,  three  issues  to  which 
we  direct  our  attention  legally.  First,  the  problem 
that  the  United  States  in  the  compensation  act  has 
provided  an  exclusive  remedy  as  to  any  such  case 
as  this  regardless  of  any  other  enactment.  Second, 
notwithstanding  the  compensation  act,  that  do  to 
the  fact  that  the  longshore  harbor  workers  compen- 
sation act  provides  exclusive  action,  and  in  Section 
740,  Title  46,  pro\'ides  that  the  United  States  is  not 
liable  to  any  greater  extent  than  is  any  private  con- 
cern, that  the  [11]  exclusive  remedy  as  to  this  in- 
dividual is  right  in  the  compensation  act. 
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The  Court:  Under  the  longshoremen's  act  may 
well  be  a  reduction  to  the  amount  of  any  recovery 
in  another  formn.  I  went  through  that  a  very  in- 
volved case,  the  name  of  which  escapes  me  presently, 
but  I  went  through  the  matter  elaborately  in  that 
Perello  case.  You  are  more  familiar  currently  with 
these  mattei'S  than  I  am. 

Mr.  CoUett:  The  Court  hasn't  gotten  my  ])oint. 
There  is  no  question  under  the  Perello  act  that  the 
stevedore  has  a  right  to  sue  a  third  person.  But  we 
have  a  situation  here  in  which  the  United  States  is 
the  employer  of  this  individual. 

The  Court :     What  is  Brady  Steamship  case  f 

Mr.  Collett :  It  was  a  case  in  which  the  question 
of  the  agent  was  involved,  the  question  as  to 
whether  or  not  the  agent's  negligence  itself  was  the 
injury,  then  he  might  be  sued  for  that,  but  if  it  was 
merely  for  the  performance  of  duty  that  the  agent 
cannot  be  sued.  But  here  we  have  a  situation  in 
which  the  longshoreman's  and  harbor  workers  act 
expressly  provides  that  as  to  his  employer — and  the 
Sieracki  case  repeats  it  and  recognizes  it — all  cases 
recognize  that  as  to  his  employer  the  longshoremen's 
harbor  workers  compensation  act  is  the  exclusive 
remedy.  The  United  States  is  the  employer  of  this 
man.  Now.  the  longshoremen's  harbor  workers  com- 
pensation act  in  so  many  words  states  that  [12] 
tli(^  compensation  is  not  applicable  to  an  employee  or 
officer  of  the  United  States.  I  call  your  Honor's  at- 
tention to  that  forthwith. 

The   Court:     Whv  were   these   matters   reserved 
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until  trial  time?  Could  they  not  be  disposed  of  by 
prolirainaries'? 

Mr.  Collett :  The  matter  of  this  compensation,  if 
your  Honor  please,  is  one  I  have  had  before  Judge 
Goodman  for  some  time  because  it  is  involved  in 
the  Banks  case,  Buckner  case,  this  case,  and 

The  Court:  You  see,  I  have  been  out  in  another 
world,  another  stratosphere  so  long,  I  want  to  bring 
myself  up  to  date  about  these. 

Mr.  Collett:  The  only  evidence  of  general  con- 
cern with  which  your  Honor  has  not  had  some  fam- 
iliarity in  these  cases,  we  did  finally  have  the  matter 
as  to  the  compensation  problem  presented  to  Judge 
Goodman,  and  it  was  presented  two  weeks  ago  last 
Monday  in  the  Banks  case,  and  all  the  documents 
necessary  with  regard  to  compensation  were  pre- 
sented to  the  Judge  and  the  Judge  dismissed  the 
complaint.  In  that  particular  case  the  compensation 
had  been  received  and  been  accepted. 

The  Court:  hi  that  case  there  had  been  ac- 
ceptance of  the  award  and  consummation  of  the 
transaction,  is  that  right"? 

Mr.  Collett:  That  is  right.  The  money  had  been 
received.  These  cases  have  all  fitted  into  the  prob- 
lem. At  some  point  some  Court  is  going  to  hold  on 
the  compensation  question  itself  [13]  where  the 
line  is  to  be  drawn. 

The  Court:  Then  1  approach  this  as  a  problem 
of  some  novelty  to  these  Courts. 

Mr.  Collett:     M^hat  is  right. 

The  Court :  I  always  seem  to  have  these  cases  of 
first  imjjression. 
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Mr.  Collett:  In  developing  this  case  we  followed 
along  after  the  Banks  case,  but  the  switch  to  Judge 
Erskine,  he  simply  put  them  at  the  bottom  and  it 
wasn't  possible  to  raise  matters  of  law.  Also  it  de- 
pended on  receiving  necessary  documents  from 
A¥ashington. 

The  Court:  I  appreciate  your  comment  because 
it  is  difficult  for  me  to  understand  why  you  ap- 
proach a  trial  of  this  extent  without  having  first 
some  kind  of  matters  tried  in  advance,  but  I  under- 
stand. 

Mr.  Collett:     If  I  might  again  make  myself— — 

The  Court :     I  understand  the  issues. 

Mr.  Collett :  You  have  the  issues  first,  of  course, 
the  references  to  a  Fifth  Circuit  case,  Posey  vs. 
TYA  in  which  the  compensation  was  held  to  be 
exclusive.  U.  S.  vs.  Lawrence,  Fourth  Circuit.  This 
Court  and  this  district,  the  case.  Your  Honor, 

I  should  say  the  Lawson  case,  Smith  case,  all  in- 
A^olving  seamen. 

The  Court:  Well,  we  mil  have  that  at  some  ap- 
propriate step,  Mr.  Collett.  All  those  cases  are  re- 
viewed. [14]  I  certainly  wouldn't  assume  now,  at 
the  threshold,  to  undertake  a  determination  of  the 
basic  legal  question.  I  will  reserve  my  ruling.  If  you 
make  your  motion  now  to  dismiss  the  complaint  on 
the  ground  that  the  administrator  herein  of  the  es- 
tate of  the  deceased  elected  under  the  law  as  an- 
nounced and  that  that  election  was  exclusive,  under 
the  circumstances,  I  will  reserve  my  ruling  until 
the  conclusion  of  the  testimony. 

Mr.  Collett:     Well,  the  matter  in  the  Banks  case, 
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counsel  was  trying  to  reach  this  particulai-  and 
Judge  Goodman,  if  he  had  continued  with  the 
calendar  would  have  set  the  issues  separately.  I 
think  it  is  relatively  a  simple  matter  on  the  second 
point  in  that  the  United  States  has  not  consented 
to  be  sued  in  this  action  because  the  compensation 
act  is  exclusive  by  reason  of  the  act. 

The  Court:  Well,  on  that  longshoreman's  act,  I 
can't  at  this  jvuicture — bear  in  mind  it  has  been 
months  and  months  since  1  reviewed  these  authori- 
ties— I  can't  at  this  juncture  adopt  the  same  parity 
of  recollection.  I  read  the  longshoreman's  act  in 
connection  with  a  case  presented  by  Mr.  Resner, 
a  jury  trial.  At  that  time  I  read  the  longshoreman's 
act,  and  in  that  case  I  tried  the  question  arose  with 
respect  to  acceptance  of  compensation  under  the 
longshoreman's  act.  The  defendant  explained  the 
respondent  had  accepted  the  pa^anents  under  the 
longshoreman's  act,  several  payments. 

Mr.  Collett :  Yes,  they  were  set  off.  No  question 
about  [15]  that  situation.  The  law  is  clear  a  long- 
shoreman has  a  right  to  sue  a  third  person.  There 
is  no  question  about  that.  You  can  go  down  the  line 
of  all  the  cases,  as  against  a  third  person,  no  ques- 
tion about  that.  But  the  act  expressly  provides — I 
am  reading  905  of  Title  33 — (reading).  No  question. 
In  the  Sieracki  case  the  Supreme  Court  recognizes 
that.  But  we  have  a  situation  here  in  which  the 
United  States  is  the  employer  of  this  particular 
individual  and  is  also  the  owner  and  operator  of 
til  is  j^articular  ship. 

Mr.  Ryan:     May  1   interrupt.    Iti  line  with  vour 
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Honor's  suggestion,  I  have  several  witnesses  who 
are  very  short,  and  if  we  could  reserve  decision  on 
this  matter  I  would  like  to  argue  it  much  more 
fully. 

The  Court:  I  am  trjdng  to  assimilate  the  law 
at  one  fell  swoop  and  sometimes  it  is  difficult.  Ap- 
preciation should  be  had,  Mr.  Collett,  you  are  pretty 
filled  with  your  subject.  And  I  am  happy  and 
gratified  to  see  you  so  filled  with  your  subject  be- 
cause there  were  many  months  when  we  didn't  have 
anyone  at  all  filled  with  any  kind  of  subject  in 
Admiralty  in  this  Court  and  particularly  concerned 
about  conditions ;  but  I  am  happy  to  see  the  avidity 
with  which  j^ou  approach  the  subject.  However,  I 
say  to  you,  Mr.  Collett,  if  you  intend  to  present  a 
motion  to  dismiss  and  ask  a  ruling  at  this  juncture, 
I  would  like  to  reserve  judgment  until,  using  the 
language  of  my  distinguished  colleague,  the  Hon- 
orable Judge  [16]  Goodman,  "Until  the  broad  vistas 
of  the  litigation  are  finally  before. ' '  We  will  take  a 
short  recess. 

(Thereupon  a  short  recess  was  taken.) 

(Further  legal  arguments  reported  but  not 
transcribed.) 

Mr.  Collett:  I  move  to  dismiss  the  action  on  the 
ground  that  the  remedy  of  this  particular  individual, 
the  libelant,  in  accordance  with  the  provisions  of 
Title  46—746,  Title  33,  longshoreman's  and  harbor 
workers  act,  as  well  as  the  provisions  of  Title  5  of 
the  Employee's  Compensation  Act,  that  the  remedy 
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herein  was  ex(;liisive  and  that  the  maintenance  of 
this  action  is  barred. 

The  Court:  Well,  at  best  your  motion  concerns 
itself  with  law  and  fact  under  the  theory  that  the 
election  was  consummated,  so  under  the  circum- 
stances it  would  require  the  Court  to  take  testi- 
mony. Secondly,  the  Court  perceives  that  many 
other  pieces  of  litigation  are  affected  by  this  ruling, 
and  under  the  circumstances  the  Court  will  reserve 
ruling  on  the  motion  to  dismiss  until  the  conclusion 
of  the  testimony  and  taking  of  the  testimony. 

Mr.  Collett:  The  Court  has  in  mind  that  a  por- 
tion of  that  motion  is  devoted  to  three  phases  of  it, 
that  is,  the  compensation  act  is  exclusive  in  it- 
self  

The  Court:     Yes,  as  a  matter  of  law. 

Mr.  Collett:  Yes.  And  two  reasons,  because  of 
itself  and  because  of  Section  746  wherein  the  United 
States  has  not  [17]  consented  And  not  waived  sov- 
ereign imnmnity  to  be  sued,  and  on  that  point 
courts  have  all  been  very  uniform  in  that  the  pre- 
sumption is  against  suability.  That  the  act  must  be 
strictly  construed  and  not  extended  in  liability. 

The  Court:  I  recognize  your  argument,  counsel, 
and  the  Court  will  reserve  ruling  until  the  con- 
clusion of  the  taking  of  the  testimony. 

Mr.  Ryan:     Shall  I  proceed? 

The  Court:  It  is  now  twelve  o'clock.  You  might 
have  the  witness  sworn,  if  you  wish,  and  go  through 
the  preliminaries  so  we  will  be  able  to  go  right 
ahead. 
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JOHN  HARRIS 

the  ^^itness  called  on  behalf  of  the  Plaintiff  being 
first  duly  sworn  testified  as  follows: 

Direct  Examination 
By  Mr.  Ryan : 

Q.     What  is  your  name,  please? 

A.     John  Harris. 

The  Court:     Your  occupation,  Mr.  Harris! 

A.    Machinist,  sir. 

The  Court:  All  right,  we  have  now  reached  the 
twelve  o'clock  noon  hour. 

Mr.  Ryan:  Your  Honor,  may  I  have  an  order 
of  the  Court  ordering  these  witnesses  to  return  at 
2:00  o'clock"? 

The  Court:  All  witnesses  who  have  been  sum- 
moned to  appear  in  this  case  are  now  excused  until 
2:00  o'clock.  You  are  to  [18]  return  at  2:00  o'clock 
without  further  order  or  notice.  2:00  o'clock  this 
afternoon. 

The  Court:     Recess  until  2:00  o'clock. 

(Thereupon  the  Court  was  adjourned  to  the 
hour  of  2:00  o'clock  p.m.)  [19] 

Thursday,  May  25,  1950,  2 :00  P.M. 

JOHN  HARRIS 
resumed  stand  being  previously  duly  sworn  testified 
further  as  follows: 

The  Clerk:  The  witness  on  the  stand  is  John 
Harris,  heretofore  sworn. 
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Direct  Examination 
(Continued) 
By  Mr.  Ryan: 

Q.  Mr.  Harris,  1  believe  you  stated  before  lunch 
time  you  were  a  machinist,  is  that  correct! 

A.     That  is  right. 

Q.     By  whom  are  you  employed  ? 

A.     By  the  Government  at  Fort  Mason. 

Q.     How  long  have  you  been  employed  by  them? 

A.     Nine  years. 

Q.  Do  you  recall  the  accident  that  occurred  to 
Mr.  Vatuone  on  June  15,  1949'? 

A.     I  do,  sir. 

Q.     What  vessel  did  that  occur  on? 

A.      The  Aultman. 

Q.  Is  that  United  States  Army  Transport  Gen- 
eral D.  E.  Aultman?  A.     That  is  right,  sir. 

Q.  Were  you  the  foreman  in  charge  of  work 
that  was  going  on  there  at  that  time? 

A.     I  was. 

Q.  What  type  of  work  were  you  doing  at  the 
time  of  the  accident? 

A.     We  were  changing  a  shiv  that  was  sticking. 

Q.  First  of  all,  you  were  changing  a  shiv  on 
what? 

A.     On  a  lifeboat  davit. 

Q.  And  that  was  a  lifeboat  on  the  General  Ault- 
man, is  that  correct?  A.     Yes. 

Q.     Where  was  the  General  Aultman  at  the  time  ? 

A.     She  was  at  pier  4,  Oakland  Army  Base. 
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Q.    Alongside  of  a  dock?  A.     Yes,  sir. 

Q.     What  lifeboat  were  you  working  on  ? 

A.     No.  5. 

Q.     On  what  side  of  the  ship  is  that? 

A.     Starboard. 

Q.  Was  the  starboard  side  alongside  of  the  dock 
or  away  from  the  dock? 

A.     It  was  away  from  the  dock. 

Q.  Where  was  No.  5  lifeboat  situated  as  to  being 
fore  or  aft  on  the  vessel? 

A.  Well,  it  is  pretty  near  midship.  A  little  bit 
aft. 

Q.  How  man}"  lifeboats  are  on  the  starboard  side 
of  the  Aultman? 

A.     Oh,  about  eight  boats.   There  is  two  in  a  nest. 

Q.     When  had  you  started  this  particular  work? 

A.     Oh,  around  nine  o'clock  in  the  morning. 

Q.  I  mean,  the  day  before  had  you  worked 
on  it?  [20] 

A.  The  day  before  the  accident,  we  started  the 
job  the  day  before  the  accident. 

Q.     AVhere  do  you  men  report  to  work? 

A.     Fort  Mason. 

Q.  Were  you  all  employees  of  the  United  States 
Army  Transport  Service?  A.     Yes,  sir. 

Q.  Since  that  they  have  changed  the  name  of  it, 
haven't  they?  A.     That  is  right. 

Q.     What  do  they  call  it  now? 

A.  The  MSTS.  That  is  a  branch  of  the  Navy. 
The  Navy  took  over  all  Army  transportation. 

Q.     MSTS?   What  is  that? 
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A.     Military  Sea  Transportation  Service. 

Q.     When  did  that  become  effective,  that  change? 

A.     1st  of  April,  1950. 

Q.  The  day  before  this  accident  did  the  members 
of  your  crew,  if  we  could  call  them  that,  start  out 
from  Fort  Mason? 

A.     That  is  right,  yes,  sir. 

Q.  And  how  many  men  did  you  have  in  your 
crew  or  gang? 

A.  Well,  I  originally  went  over  there  with  nine 
men. 

Q.  What  classifications  did  they  have?  Were 
they  machinists? 

A.     The  were  all  qualified  machinists. 

Q.  The  day  before  then,  was  Vatuone  one  of  the 
men  that  went  over  with  you? 

A.     Yes,  he  started  the  job  the  day  before.  [21] 

Q.  So  we  understand  the  nature  of  the  work  that 
was  going  on,  I  have  here  a  Treasury  Department 
of  the  United  States,  United  States  Coast  Guard 
Service  manual  for  lifeboat  and  able  seaman,  and 
I  show  you  a  picture  of  a  davit  on  page  20  and  on 
page  21  a  drawing  of  a  lifeboat  cradle  and  davit  and 
I  will  ask  you  if  that  generally  represents  the 
situation  that  you  were  working  on? 

A.     Yes,  that  represents  it. 

Mr.  Ryan:  I  will  show  that  to  counsel.  Oh, 
counsel  has  some  pictures.  That  is  better  still.  First 
of  all,  in  view  of  the  facts  that  the  pictures  just 
show  part  of  the  area  I  wish  to  show  counsel,  your 
Honor,  this  picture  of  the  davit  and  the  lifeboat 
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and  the  cradle,  just  for  illustration  purposes  purely. 

It  may  be  of  some  help  to  your  Honor. 

The  Court :     It  may  be  received  for  that  purpose. 

Mr.  Ryan:  Pages  20  and  21.  I  guess  the  book 
could  go  in  evidence,  couldn't  it,  your  Honor? 

The  Court:     Certainly. 

The  Clerk :     Pages  20  and  21  of  the  book  ? 

The  Court :     For  the  purpose  of  illustration. 

(Pages  20  and  21  of  the  manual  were  marked 
Libelant's  Exhibit  1  for  identification.) 

Q.  (By  Mr.  Ryan)  :  Now,  that  drawing  shows 
a  lifeboat  cradle  in  its  nest,  doesn't  it? 

A.  Yes,  sir.  Of  course,  thej^  have  two  lifeboats 
nestled  there.  [22]  There  is  one  nestled  inside  of  the 
lower  boat. 

Q.  I  see.  Here  is  a  picture  counsel  handed  me 
taken  September  15,  1949,  showing  a  boat  with  No. 
5  on  the  bottom  of  it.  Does  that  look  like  the  situa- 
tion that  existed  on  the  Aultman  1  A.     Yes,  sir. 

Mr.  Ryan:  I  will  introduce  that  in  evidence  and 
show  it  to  your  Honor. 

Mr.  Collett:     No  objection  to  the  picture. 

The  Court:     So  ordered. 

(The  picture  w^'is  marked  Libelant's  Exhibit 
2  in  evidence.) 

Q.     (By  Mr.  Ryan)  :     As  I  understood  your  testi- 
mony— what  was  out  of  order  ?  The  shiv  ? 
A.     Yes,  sir,  a  double  shiv. 
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Q.  As  I  understand  it,  a  sliiv  is  like  a  jJuUey 
where  a  cable  goes  through,  is  that  correct? 

A.     That  is  right.   It  is  a  g-uide  for  cables. 

Q.  So  that  you  were  going  to  replace  that  shiv 
with  another  shiv?  A.     Yes,  sir,  a  new  shiv. 

Q.  When  you  did  that  how  did  you  keep  lifeboat 
No.  5  in  its  place  in  the  cradle  after  you  had  re- 
moved the  cable? 

A.  Well,  we  have  riggers.  They  go  up  there  and 
use  cable  to  strap  the  boats  in  the  cradles  so  they 
won't  drop  down,  and  then  they  have  a  bar  that 
keeps  the  boats  on  the  cradle  from  rolling  down  the 
track.  [23] 

Q.  Did  you  complete  that  work  the  day  before 
this  accident?  A.     Yes,  sir. 

Q.  Did  you  have  any  more  work  to  do  the  day  of 
the  accident,  June  15,  on  that  lifeboat  No.  5  or  its 
davits  ? 

A.     Yes,  we  had  to  re-rini  the  cable. 

Q.  Would  that  be  to  run  the  cable  to  get  it  in  a 
position  where  the  winches  would  work  the  lifeboat 
up  and  dowai  as  you  wanted  it?  A.     Yes. 

Mr.  Collett:     If  the  Court  please 

?vlr.  Ryan:     It  is  preliminary,  your  Honor. 

Mr.  Collett:  I  know,  but  he  has  spent  a  great 
deal  of  time  about  matters  that  I  thought  had  some 
materiality.  They  don't.  He  has  taken  unnecessary 
time.  And  I  want  him  to  let  the  witness  testify,  ask 
questions  and  not  testify  himself. 

Mr.  Ryan:  I  will  do  that.  We  haven't  got  to  the 
vital  point  as  yet. 
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Mr.  Collett:     Get  to  the  point. 

Q.  (By  Mr.  Eyan)  :  On  the  day  of  the  accident, 
June  15,  did  Mr.  Vatuone  go  over  with  you  again 
from  Fort  Mason  to  this  boat?  A.     He  did. 

Q.  At  the  time  or  immediately  before  the  acci- 
dent what  type  of  work  was  Mr.  Vatuone  doing? 

A.  He  was  assisting  in  putting  the  cable  back 
on  the  drums.  [24] 

Q.     Where  was  the  cable? 

A.    It  was  lying  on  the  deck. 

Q.     From  the  deck  where  did  it  go? 

A.  It  went  up  through  the  shivs  and  on  to  the 
drum  and  then  it  was  wrapped  on  the  drum  by 
hand. 

Q.  When  you  refer  to  the  drum,  you  mean  the 
drum  of  the  No.  5  winch  ?  A.     That  is  right. 

Q.  Is  that  the  winch  that  operates  the  No.  5 
lifeboat?  A.     That  is  right. 

Q.  Now,  how  was  Vatuone  to  wind  the  cable 
around  the  drum  winch? 

A.  WeU,  he  was  standing,  we  will  say,  in  the 
center  of  the  crank  facing  aft,  cranking  it  by  hand. 

Q.  I  show  you  a  picture  which  counsel  has  shown 
me  taken  September  15,  1949,  showing  a  man  han- 
dling a  crank.  Is  that  the  type  of  crank  he  was 
operating?  A.     Yes,  sir. 

Mr.  Ryan:  We  offer  this  as  our  next  exhibit, 
your  Honor. 

Mr.  Collett:     No  objection. 

The  Court:     It  may  be  marked. 
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(Picture  was  marked  Libelant's  Exhibit  No. 
3  in  evidence.) 

Mr.  Ryan :     I  would  like  the  Court  to  see  that. 

Q.  (By  Mr.  Ryan)  :  Now,  at  the  time  of  the 
accident  do  you  [25]  know  how  much  of  the  cable 
had  been  woimd  around  the  drum  of  No.  5  winch? 

A.     Oh,  I  would  say  about  one-third. 

Q.  How  many  men  were  engaged  in  that  work 
of  operating  that  crank? 

A.  There  wavS  two  men  at  the  time.  There  was 
four  riggers  there.   They  were  taking  relays  at  it. 

Q.  Who  were  the  four  men  that  were  working 
on  the  crank  ?  A.     They  were  riggers. 

Q.     "Was  Vatuone  one  of  them? 

A.     Yes,  he  was  one  of  them. 

Q.  Now,  let  me  ask  you  this :  While  Vatuone  and 
his  fellow  workers  were  operating  that  crank  by 
hand  wavS  there  any  other  activity  taking  ])lace  on 
that  same  deck  in  regard  to  the  other  lifeboat? 

A.     Yes,  there  was  a  lifeboat  drill  in  process. 

Q.  When  you  say  a  lifeboat  drill  was  in  x)rocess, 
wei'e  all  the  other  lifeboats  you  have  mentioned 
save  this  one.  No.  5,  that  was  being  i-epaired,  in  use? 

A.  They  were  lowering  them  oA'erside,  and  then 
brought  them  back  uj)  and  put  them  back  in  their 
nest. 

Q.  \Vhile  Mr.  Vatuone  and  his  fellow  workers 
wei-e  winding  this  crank  was  the  motor  on  the  No. 
5  winch  in  operation  or  not  in  operation? 

A.  It  wasn't  in  operation  so  far  as  the  power 
was  concerned.  [26] 
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Q.  That  is  what  I  want  to  find  out,  yes.  Do  you 
know  anything  about  this  proposition :  Is  that  fast 
or  slow  work,  winding  that  cable  on  the  drum? 

A.    According  to  the  gear  ratio,  it  is  very  slow. 

Q.     Why  is  that? 

A.     I  imagine  it  is  because  of  the  weight. 

Mr.  Collett:  I  object  to  his  imagination,  if  the 
Court  please.  A.     Well,  the  weight. 

Q.  (By  Mr.  Ryan)  :  Can  you  turn  that  easily 
or  is  it  hard  work  to  turn  it  ? 

A.     Oh,  it  is  labor  to  turn  it,  hard  work. 

Q.  Do  you  know  anything  about  this,  about  the 
ratio  or  how  many  turns  at  the  crank  in  order  to 
get  one  revolution  of  the  drum? 

A.     Fifteen  to  twenty. 

Q.  How  long  had  ^Ir.  Vatuone  and  his  fellow 
workers  been  winding  that  cable  the  morning  of 
the  accident  before  the  accident  happened? 

A.     An  hour  and  a  half. 

Q.  I  see.  All  right.  In  that  hour  and  a  half  they 
had  succeeded  in  winding  one-third  of  the  cable? 

A.  Well  they  weren't  winding  the  whole  hour 
and  a  half.  They  had  been  winding,  actually,  they 
wound  about,  I  would  sa}^,  forty-five  minutes.  [27] 

Q.  When  you  say  they  had  wound  about  one- 
third  of  the  cable,  how  long  was  the  cable  that  they 
had  to  wind? 

A.  I  wouldn't  know  what  the  length  of  the  cable 
was. 

Q.  Well,  I  don't  mean  accurately,  but  give  us 
an  approximation  if  you  can. 
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A.     It  would  be  100  feet. 

Q.     How  big  was  the  cable,  by  the  way? 

A.     Five-eighths. 

Q.  Five-eighths  inch  cable?  Now  please  tell  his 
Honor  what  you  know  about  this  accident?  Tell  him 
where  you  were  and  what  you  were  doing. 

A.  I  was  standing  aft  of  the  winch  facing  to- 
wards the  port  of  the  ship.  I  was  directing  two 
men  to  take  some  shivs  down  below.  Then  I  heard 
this  commotion  or  whir  of  the  motor  as  it  started 
up,  and  I  heard  some  men  hollering,  and  when  I 
turned  I  seen — the  moment  I  turned  around  I 
found  Mr.  Vatuone  in  the — he  seemed  to  be  in  the 
air,  then  his  head  hit  the  deck. 

Q.  Was  his  head  the  first  portion  of  his  body 
to  hit  the  deck?  A.     Yes,  sir. 

Q.     What  type  of  deck  was  it? 

A.     It  was  a  steel  deck. 

Q.  Let  me  ask  you  this:  Immediately  before 
you  saw  Mr.  Vatuone  go  through  the  air  and  light 
on  the  reck,  what  had  he  [28]  been  doing  so  far  as 
you  observed? 

A.     Cranking.    Cranking  the  cable  on  the  winch. 

Q.  Was  there  only  one  man?  Was  there  only 
Vatuone  or  more  than  one  cranking  the  crank? 

A.  Mr.  Dwyer  was  standing  on  the  end  of  the 
crank  helping  Mr.  Vatuone. 

Q.  Who  was  on  the  outside  and  who  was  on 
the  inside  of  that  handle? 

A.     Mr.  Vatuone  was  on  the  inside. 

Q.     And  Dwyer  on  the  outside? 
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A.     Yes,  sir. 

Q.  When  you  saw  him  going  through  the  air 
and  land,  how  far  was  he  from  where  he  had  been 
cranking  the  cable?  A.     Fifteen  feet. 

Q.  AVhen  jow  sa}^  you  heard  the  motor,  did  you 
actually  hear  the  hum  of  the  motor"? 

A.     Well,  I  think  I  did,  yes. 

Q.  Did  you  observe  what  was  happening  to  the 
cable  when  the  motor  started? 

A.     It  was  whipping  through  the  shivs. 

Q.  When  you  say  it  was  whipping  through  the 
shivs,  was  it  going  rapidly  or  slowly? 

A.     Oh,  it  was  going  very  rapidly. 

Q.  AMiat  happened  to  this  big  metal  crank 
handle?  A.     It  was  twisted.  [29] 

Q.  A¥as  it  thrown  out  of  its  position  as  indicated 
in  the  picture?  A.     Yes. 

Q.     Where  did  that  land? 

A.     On  the  deck  not  far  from  Mr.  Vatuone. 

Q.  When  you  say  that  was  twisted,  what — you 
say  it  was  twisted  out  of  its  normal  condition? 

A.     That  is  right. 

Q.     What  is  that  handle  made  of?  Metal? 

A.     Steel. 

Q.     Do  you  know  how  the  motor  stopped? 

A.     I  have  no  idea  how  the  motor  stopped. 

Q.  How  long  after  Vatuone  landed  on  the  deck 
was  it  before  the  motor  stopped? 

A.     A  few  seconds. 

Mr.  Ryan:     I  see.    That  is  all,  your  Honor. 
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Mr.  Oollett:  In  the  light  of  what  you  told  me 
at  recess  there  is  no  contention  that  Vatuone  was 
seaman,  I  understand?  You  are  not  making  any 
contentions  that  Vatuone  was  a  seaman? 

Mr.  Ryan:  He  wasn't  a  member  of  the  crew,  if 
that  is  what  you  mean,  of  that  vessel.  He  was  an 
employee,  as  I  have  stated  before,  of  the  United 
States  Government  ajid  went  on  board  vessels.  Gov- 
ernment transports,  and  did  repair  work. 

The  Court:  Well,  whatever  legal  detinition  may 
be  given  to  him,  you  are  not  foreclosing  yourself 
from  such  argument  ?  [30] 

Mr.  Ryan:     No,  absolutely  not,  your  Honor,  no. 

Cross-Examination 
By  Air.  Collett: 

Q.  How  long  had  you  know  Mr.  Vatuone,  Mr. 
Harris  ? 

A.  Oh,  I  have  knovm  him  off  and  on  for  four  or 
five  years. 

Q.     And  you  worked  together  at  Fort  Mason? 

A.     On  a  few  jobs,  yes,  sir. 

Q.  What  was  his  classification  on  the  15th  of 
June?  A.     He  said  he  was  a  rigger  helper. 

Q.  A  rigger  helper?  Did  he  have  any  other 
classification  prior  to  that  time? 

A.     He  did,  yes.    He  was  a  rigger  prior  to  that. 

Q.     When? 

A.  Well,  that  was  before  he  was  laid  off.  They 
had  a  lay-off  at  Fort  Mason,  laid  off  a  couple  of 
hundred  men  and  then  we  hired  some  of  the  fellows. 
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and  the  onl}^  way  they  could  come  back  there  again 
was  to  come  there  as  helpers. 

Q.     Do  you  know  when  he  was  laid  off? 

A.     I  am  not  sure  of  that,  sir. 

Q.     Or  how  long  he  was  laid  off*? 

A.     No,  I  am  not  sure  of  that. 

Q.  Do  you  know  in  what  capacity  he  came  back 
to  work?  A.     He  came  back  as  a  helper. 

Q.     What  kind  of  helper? 

A.     Rigger  helper.  [31] 

Q.     Are  j^ou  sure  of  that? 

A.     So  far  as  I  know,  sir,  yes,  sir. 

Q.  You  had  your  back  turned  to  Vatuone,  what- 
ever he  was  doing?  A.     Not  quite  my  back. 

Q.     Prior  to  the  accident? 

A.     I  had  my  side  turned. 

Q.     Were  you  looking  at  Vatuone  at  the  time? 

A.     I  seen  him  go  on  the  crank,  yes. 

Q.     Well,  you  saw  him  go  on  the  crank? 

A.  I  saw  him  approach  the  crank  and  go  to  work 
on  the  crank,  then  I  turned  my  head  the  other  di- 
rection. 

Q.  How  long  was  it  from  the  last  time  you  saw 
him  unti]  you  heard  the  whir,  as  you  stated? 

A.     Oh,  maybe  a  minute  or  so. 

Mr.  Collett:     No  further  questions. 

]\]r.  Ryan:     That  is  all,  Mr.  Harris. 

The  Court:     The  witness  is  excused.    Thank  you. 

(The  witness  excused.) 
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called  as  a  witness  on  behalf  of  the  Plaintiff  being 
Urst  duly  sworn  testified  as  follows : 

The  Clerk:     AVill  you  state  your  full  name  to  the 
Court,  please? 
A.     Howard  Patrick  Dwyer.  [32] 

Direct  Examination 
By  Mr.  Ryan: 

Q.     j\Ir.  Dwyer,  by  whom  are  you  emjjloyed? 

A.     Marine  Repair  Shops  here  at  Fort  Mason. 

Q.     In  what  capacity  are  you  employed? 

A.     Rigger. 

Q.  Were  you  cranking  this  handle  we  were 
talking  about  with  Mr.  Vatuone  at  the  time  this 
accident  happened?  A.     Yes,  I  was. 

Q.     Please  tell  his  Honor  how  it  happened. 

A.  Well,  we  come  on  the  ship  the  day  before 
and  we  took  the  wire  all  off  the  drums  and  we 
stretched  it  out  so  we  can  get  the  wire  free  from 
the  shivs,  and  was  going  to  take  and  take  the  wire 
in  front  of  us  to  get  the  shivs  free.  We  got  the 
wire  out  and  removed  the  shivs  and  we  started  to 
crank  on  there,  the  only  way  to  do  that,  because 
the  boat  is  crandled  up  against  its  nest  and  it  was 
impossible  any  other  way.  So  we  had  to  crank.  We 
kept  cranking  the  crank,  got  so  much  and  rest  in 
between  time.  One  of  the  other  riggers,  he  started 
cranking,  and  it  is  pretty  tough  so  we  told  him  to 
take  a  break  and  two  of  us  kept  on  going.  Wq 
relieved  each  other  quite  a  few  times,  you  know. 
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during  the  morning  there  for  about,  oh,  pretty  close 
to  an  hour,  I  guess,  and  we  had  pretty  close  to  one- 
third  of  it  on  the  drum,  and  then  this  other  rigger 
went  over  and  started  cranking  a  little  bit  and  it 
was  getting  a  little  harder,  so  Paul  said  to  me, 
''Let's  get  her  done,"  so  I  said,  ''O.K."  Then  him 
inside  and  I  was  outside,  we  cranked  there  for 
awhile,  and  all  of  a  sudden  [33]  it  just,  the  handle 
started  going  and  it  threw  me  a  little  bit  to  the 
side  and  kind  of  mussed  me  up  a  little  bit,  and 
then  when  I  got  my  breath  I  see  Paul  laying  on 
the  deck  and  I  see  everybody  coming  around  scream- 
ing around  there. 

Q.  When  you  say  the  handle  started  turning, 
do  you  mean  it  started  turning  without  the  effort 
of  you  and  Vatuone  pushing  if? 

A.     That  is  right. 

Q.  Did  you  hear  a  hum  of  the  motor  when  it 
started  to  turn? 

A.  Well,  I  never  heard  nothing  because  it  merely 
glanced  me,  threw  me  to  the  side. 

Q.     Did  it  throw  you  off  your  feet? 

A.     Yes,  it  did. 

Q.     Did  you  land  on  the  deck  ?  A.     Yes. 

Q.  When  you  were  on  the  deck  did  you  notice 
what  was  happening  to  the  cables  that  were  on  the 
deck? 

A.  No,  I  didn't  notice  anything  for,  oh,  a  few 
seconds,  and  then  Paul  was  lajdng  down  on  the 
deck  then,  see,  and  then  I  got  my  bearings.  I 
went  to  get  some  help  quick  to  get  Paul  fixed  up. 
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Q.  Did  you  observe  one  way  or  the  other  what 
was  happening  to  the  cables'? 

A.     No,  I  didn't  notice. 

Q.  Do  you  know  how  long  that  motor  was  on 
or  how  it  was  [34]  stopped? 

A.  No,  I  don't  know  how  it  was  on  and  how  it 
was  stopped. 

Q.  You  centered  your  attention  on  Vatuone, 
then  ?  A.     That  is  right. 

Q.  Let  me  ask  you  this:  Had  you  and  Vatuone 
performed  this  particular  work  on  many  times  in 
the  past? 

A.  Well,  we  have  worked  together  quite  a  bit, 
yes. 

Q.     Doing  this  same  kind  of  work? 

A.     That  is  right. 

Q.  Normally  if  this  operation  had  been  per- 
formed according  to  usual  custom,  do  you  usually 
put  the  cable  back  of  the  drum  part  way  by  hand? 

A.  Yes,  to  get  it  seated,  and  that  is  the  way 
you  usually  start  off,  they  seat  your  wire  in  there, 
like  on  the  drum  there  are,  on  the  winch,  like  little 
sections. 

Q.     You  mean  little  grooves? 

A.  Little  grooves  where  the  wire  lies  and  keeps 
hanging,  and  gets  so  many  of  them  seated  then  we 
usually  take  and  throw  the  wire  over  the  side,  and 
that  way  we  can  haul  it  up  with  the  winch  after 
we  get  the  juice  on. 

Q.     After  you  get  one-third  of  it  up  In-  hand 
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A.  We  ask  for  power  so  we  can  get  the  rest  of 
it  on. 

Q.  In  all  the  time  you  have  worked  there,  have 
any  of  you  men  ever  turned  the  power  on  your- 
selves. 

Mr.  Collett:  I  object  to  that  as  calling  for  a 
conclusion  [35]  of  the  witness. 

The  Court:     Sustained. 

Mr.  Ryan:  In  the  past,  you  were  talking  about 
the  normal  operation,  you  get  one-third  of  the  cable 
wound  by  hand  and  then  you  have  the  power  ap- 
plied. Has  it  been  the  custom  or  practice  for  the 
electrician  to  do  that? 

Mr.  Collett:  I  object,  if  the  Court  please,  to 
the  custom  and  practice. 

Mr.  Ryan :     All  right. 

Q.  Did  you  know  that  the  power  was  suddenly 
going  to  come  on  the  motor*? 

A.     Well,  the  power,  so  far  as  I  knew,  was  dead. 

Q.  So  it  was  unexpected  when  this  thing  hap- 
pened. A.     That  is  right. 

Mr.  Ryan :     That  is  all. 

A.  Because  there  was  a  life  boat  drill  going  on 
in  progress  there,  and  that  is  the  first  time  I  ever 
worked  around  a  life  boat  drill  going  on. 

The  Court:     Where  was  the  life  boat  drill? 

Mr.  Ryan :  I  think  this  is  the  way  to  answer  that 
question : 

Q.  All  life  boats  with  the  exception  of  this  one 
were  being  part  of  the  life  boat  drill,  weren't  they? 

A.     That  is  right. 
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Q.     In  other  words,  all  other  lifeboats [36] 

Mr.  Collett:  Are  you  testifying  now,  or  is  the 
witness  ? 

The  Court:  That  is  all  right.  It  is  explanatory. 
Was  the  synchronization  on  the  winch  interdepend- 
ent on  the  lifeboat  drill? 

Mr.  Ryan:  I  am  going  to  have  a  man  testify 
about  that.  We  also  have  the  deposition  of  the 
electrician  who  was  on  the  job  at  the  time  it  hap- 
pened. 

The  Court:     All  right. 

Mr.  Collett:     No  questions. 

Mr.  Ryan:     That  is  all. 

The  Court:     You  are  excused. 

(Witness  excused.) 

Mr.  Ryan:  Your  Honor,  in  sequence — I  am  not 
going  to  read  it,  but  we  filed  the  deposition  of  Ed- 
ward S.  Bielski  which  was  taken  May  19,  1950,  and 
he  was  the  other  of  the  riggers  that  was  on  this  said 
job,  which  at  this  time  I  o:ffer  you  in  evidence,  and 
we  can  ]*ead  pertinent  parts  hereafter. 

The  Court:  You  can  read  it  hereafter  or  it  may 
be  considered  read. 

(Deposition  was  marked  Libellant's  Exhibit 
4  in  Evidence.) 
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LIBELLANT'S  EXHIBIT  No.  4 

In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

RINA  MARIA  VATUONE,  as  Administratrix  of 
the  Estate  of  PAUL  D.  VATUONE,  Deceased, 

Libellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Respondent. 

DEPOSITION  OF  EDWARD  S.  BIELSKI 

Friday,  May  19,  1950 
Be  It  Remembered:  That  on  Friday,  May  19, 
1950,  commencing  at  the  hour  of  4:30  o'clock  p.m. 
thereof,  pursuant  to  oral  stipulation  between  the 
proctors  for  the  respective  parties,  at  the  offices  of 
MeSvSrs.  Ryan  and  Ryan,  in  the  Phelan  Building, 
760  Market  Street,  in  the  City  and  County  of  San 
Francisco,  State  of  California,  personally  appeared 
before  me,  Anna  T.  Carroll,  a  notary  public  in  and 
for  the  City  and  County  of  San  Francisco,  State  of 
California,  authorized  to  administer  oaths,  etc., 

EDWARD  S.  BIELSKJ 
witness  called  on  behalf  of  the  libellant  in  the  above- 
entitled  action. 

Messrs.  Ryan  &  Ryan,  represented  by  Thomas  C. 
Ryan  Esq.,  appeared  as  proctors  for  libellant  in  the 
above-entitled  action. 

Mr.  Frank  J.  Hennessey,  U.  S.  Attorney,  repre- 
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sented  by  Charles  E.  Collett,  Esq.,  Assistant  U.  S. 
Attorney,  appeared  as  proctors  for  the  respondent. 

And  the  said  witness,  having  been  by  me  first 
duly  cautioned  and  sworn  to  testify  the  truth,  the 
whole  truth  and  nothing  but  the  truth  in  the  cause 
aforesaid,  did  thereupon  depose  and  say  as  is  here- 
inafter set  forth. 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  proctors  for  the  respective  parties  that 
the  deposition  of  the  above-named  witness  may  be 
taken  on  behalf  of  the  libellant  at  the  offices  of 
Messrs.  Ryan  &  Ryan,  in  the  Phelan  Building,  760 
Market  Street,  in  the  City  and  County  of  San 
Francisco,  State  of  California,  on  Friday,  May  19, 
1950,  before  Anna  T.  Carroll,  a  notary  public  in 
and  for  the  City  and  County  of  San  Francisco,  State 
of  California,  and  in  stenotypy  by  Eldon  X.  Rich,  a 
competent  official  reporter,  and  a  disinterested  per- 
son. 

It  is  further  stipulated  and  agreed  by  and  be- 
tween the  proctors  for  the  respective  parties  that 
the  deposition,  when  transcribed  into  longhand  tjye- 
writing,  may  be  read  in  evidence  by  either  party 
on  trial  of  said  cause;  that  all  objections  as  to  the 
notice  of  time  and  place  of  taking  the  same  are 
waived;  that  all  objections  as  to  the  form  of  the 
questions  are  waived  unless  objected  to  at  the  time 
of  taking  said  deposition;  that  all  objections  as 
materiality,  relevancy  and  competency  of  the  testi- 
mony are  reserved  to  all  parties  for  the  time  of 
trial. 
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It  is  further  stipulated  and  agreed  by  and  between 
the  proctors  for  the  respective  parties  that  the 
reading  over  of  the  testimony  to  or  by  the  said 
witness  and  the  signing  thereof  are  hereby  expressly 
waived. 

It  is  further  stipulated  and  agreed  by  and  between 
the  proctors  for  the  respective  parties  that  the 
notary  public  need  not  remain  during  the  taking  of 
the  deposition. 

EDWARD  S.  BIELSKI 

a  witness  called  in  behalf  of  the  libellant  in  the 
above-titled  action,  being  duly  sworn  to  tell  the 
truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Ryan: 

Q.     What  is  your  name,  please  ? 

A.  Edward  Bielski.  Do  you  want  the  middle 
initial  ? 

Q.     Yes.  A.     S. 

Q.     And  how  do  you  spell  Bielski? 

A.     B-i-e-1-s-k-i. 

Q.     Where  do  you  live,  Mr.  Bielski? 

A.     1475  Tenth  Avenue,  San  Francisco. 

Q.     And  by  whom  are  you  employed? 

A.  Military  Sea  Transport  Service.  It  was  the 
army,  I  was  employed  by  the  army  before.  Now  we 
are  transferred  over,  so  how  would  you  put  that? 

Q.     Well,  all  right.   You  were  formerly 
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Mr.  Collett:  The  Navy  took  over  all  the  trans- 
ports. 

Q.     (By  Mr.  Ryan) :     That  was  March  1st,  1950? 

A.     That's  right. 

Q.  And  before  that  you  were  with  the  Army 
Transport   Service?  A.     That's  right. 

Q.  Operating  out  of  Fort  Mason,  San  Francisco, 
California  ? 

A.  I  think  they  had  the  supervisor  of  water 
division  and  marine  repair,  jjort  of  embarkation. 

Q.  I  see.  Now  how  long  have  you  been  working 
between  the  military  transport  service  and  the 
Army  transport  service? 

A.     From  December  of  '45  to  the  present. 

Q.  I  understand  you  were  in  the  Navy,  is  that 
right?  A.     Correct. 

Q.  All  right.  Now  were  you  present  when  this 
accident  happened  to  Paul  Vatuone?  A.     Yes. 

Q.  And  what  was  your  occupation  with  the  serv- 
ice on  that  day?  A.     I  was  a  rigger. 

Q.  Rigger,  all  right.  And  you  worked  out  of 
where?  A.     Fort  Mason,  San  Francisco. 

Q.  All  right.  Now  on  that  day  were  you 
with 

A.  Oakland  Army  Base  and  Fort  Mason  all  be- 
long to  one,  but  we  reported  to  Fort  Mason  for 
work  ji  nd  go  wherever  our  ship  was.  It  is  not  neces- 
sarily going  to  Oakland.  We  might  go  to  Richmond 
or  Alameda  or  some  other  place. 

Q.     On   June  15,   1949,   when  this  accident  hap- 
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pened,  were  you  on  the  Army  transport  General  D. 
E.  Altmann?  A.     Yes. 

Q.  And  where  was  the  General  Aultmann  at  that 
tinie? 

A.  She  was  tied  up  at  the  Oakland  Army  Base, 
and  I  forget  what  pier  now. 

Mr.  Collett:     Pier  4. 

The  Witness :     Pier  4. 

Q.  (By  Mr.  Ryan)  :  All  right.  Now,  who  were 
the  riggers  who  were  working  with  yourself  and 
Vautone  when  the  accident  happened? 

A.     Paul  Yatuone — I  always  say  Yatuone. 

Q.     All  right? 

A.  And  Howard  Dwyer,  and  the  other  two  men 
were  working  in  different  parts  of  the  ship. 

Q.  All  right.  What  work  were  you  doing  just 
before  the  accident  happened? 

A.  We  were  reeving  the  boat  falls  back  on  the 
winch,  on  the  boat  davit  winch,  or  however 

Q.  That  was  the  winch  of  No.  5  lifeboat,  wasn't 
it?  A.     Well 

Mr.  Collett:  Ask  him  the  question  and  let  him 
testify. 

Q.     (By  Mr.  Ryan)  :    Where  were  you  working? 

A.  On  boat  No.  5,  winding  the  boat  falls  back 
on  to  the  drum. 

Q.  Now,  how  were  you  winding  the  boat  falls 
back  on  the  drum? 

A.     By  hand,  or  manual  power. 
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Q.  And  when  you  say  "on  the  drum,"  you  mean 
the  drum  of  what  winch?  A.     No.  5. 

Q.  All  right.  Do  you  remember  what  side  of  the 
ship  that  was  on? 

A.     No.  5  was  on  the  starboard  side. 

Q.  And  where  was  it  with  relation  to  being  for- 
ward or  aft  or  amidships? 

A.     Let's  see.   That  would  be  amidships. 

Q.     I  see.   And  on  what  deck  was  it? 

A.     On  the  boat  deck. 

Q.  All  right.  Now  where  was  No.  5  lifeboat 
when  you  were  winding  the  falls  back  on  the  drum 
of  the  winch? 

A.     It  was  cradled  in  its  davit. 

Q.  At  that  time,  when  you  were  doing  this  work, 
can  you  state  whether  or  not  there  was  a  boat  drill 
in  progress? 

A.     Yes,  there  was  a  boat  drill  in  progress. 

Q.  All  right.  Now  so  the  Court  will  understand 
this 

Mr.  Collett:  I  am  going  to  object  to  the  form  of 
the  question  as  to  what  the  Court  is  going  to  under- 
stand or  what  it  will  not  understand. 

Mr.  Ryan:     What  was  the  last  question? 

(Record  read.) 

Mr.  Ryan :     Oh. 

Mr.  Collett:  There  is  no  assumption  as  to  what 
the  Court  is  or  is  not  going  to  understand. 

O.     (By  Mr.  Ryan)  :     How  long,  ap]n'oxiniately. 
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were  these  falls  that  you  were  winding  on  the  drum, 
Mr.  Bielski?  A.     I  don't  recall. 

Q.  Who  was  winding  in  on  first  ?  Which  one  of 
the  riggers'? 

Mr.  Collett:  Well,  I  object  to  that  question  as 
being  ambiguous. 

A.  I  couldn't  recall  who  started  first.  I  might 
have  started  first,  maybe  Dwyer  or  Paul  did. 

Q.    All  right.   Now  when  you 

A.  Because  when  you  are  working  in  a  group, 
you  don't  pay  any  attention. 

Mr.  Collett:  Well,  if  you  understand  what  he 
means.  I  don't  know  exactly  what  he  means  by  the 
first. 

Q.  (By  Mr.  Ryan) :  How  long  did  this  wind- 
ing, how  long  had  it  been  going  on  manually  when 
this  accident  hai^pened? 

A.     Oh,  45  minutes  or  an  hour. 

Q.  And  how  much  of  the  falls  had  already  been 
wound  around  the  drum  when  the  accident  hap- 
pened? A.     About  one-third. 

Q.  Now  by  what  means  did  you  turn  the  drum 
on  the  winch?  A.     With  a  crank. 

Q.     And  can  you  describe  that  crank  to  us? 

A.  Well,  it  was  just  like  a  regular  car  crank, 
only  it  is  much  bigger. 

Q.     Did  that  crank  fit  into  the  drum? 

A.    Yes,  sir. 

Q.  And  how  far  does  the  arm  that  protrudes 
out  from  the  drum  extend,  approximately? 
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A.     10  or  12  inches. 

Q.  All  right.  Does  that  extend  at  right  angles 
out  from  the  drum?  A.    Yes. 

Q.  Then  is  there  another  arm  of  the  crank  that 
extends  in  a  perpendicular  direction  from  the  end 
of  the  right  angle  one  ?  A.    Yes. 

Q.  And  how  high  is  the  perpendicular  part  of 
the  crank?  A,     About  10  or  12  inches. 

Q.  Then  is  there  a  third  part  that  protrudes  at 
a  right  angle  out  from  the  perpendicular  part  ? 

A.    Yes. 

Q.  And  how  long  is  that  second  right  angle 
crank  ? 

Mr.  Collett:  You  have  got  this  all  balled  up. 
You  have  got  it  extended  out  perpendicular  from 
the  drum. 

Mr.  Ryan:     It  is  like  this  (indicating). 

Mr.  Collett:  I  know  how  it  is,  but  it  doesn't 
extend  out  from  the  drum  perpendicularly.  There 
is  a  portion  inside  the  drimi,  then  it  turns,  then  it 
drops  down. 

Mr.  Ryan:  Look,  there  is  this  right  angle  part, 
there  is  the  perpendicular  part,  and  there  is  the 
second  part. 

Q.  Will  you  answer  that?  How  far  does  it  ex- 
tend, the  right  angle  part,  out  from  the  perpendicu- 
lar part? 

A.  You  mean  the  one  going  straight  up  and 
dow^n  ? 

Q.     Yes,  the  one  j^ou  can  put  your  hands  on. 
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Mr.  Collett :  You  are  not  talking  about  the  same 
thing.  He  says  the  one  that  goes  straight  up  and 
down  and  you  say  the  one  you  put  your  hands  on. 
Now  what  are  you  talking  about  ? 

Q.  (By  Mr.  Ryan)  :  Now  you  put  your  hands 
on  the  part  of  the  crank  that  is  farthest  removed 
from  the  drum,  don't  you?  A.     That's  right. 

Q.  Now  how  long  is  that  part,  that  arm  that  is 
farthest  removed  from  the  drum? 

A.     I  would  say  between  20  and  28  inches. 

Q.  O.K.  And  do  you  turn  that,  do  you  move 
that  with  an  up  and  down  motion?  A.     Yes. 

Q.  All  right.  When  you  were  cranking  it,  were 
you  cranking  it  by  yourself  or  did  you  have  some- 
one helping  you? 

A.     I  was  cranking  by  myself. 

Q.  All  right.  How"  many  times  do  you  have  to 
turn  that  crank  handle  before  you  will  have  the 
cable  go  around  the  drum  once? 

A.  If  I  remember,  it  is  seven  or  eight  turns  of 
the  crank  to  make  one  full  turn. 

Q.     All  right.  A.     Around  the  drum. 

Q.  Now  mil  you  please  tell  us  what  happened 
at  a  period  when  you  stopped  cranking  and  someone 
else  relieved  you? 

A.  Well,  I  was  cranking  for  about,  oh — I  don't 
recall  how  long.  I  wasn't  looking  at  my  watch. 
When  Paul  and  Dwyer  said,  ''We  will  take  over 
now."    So  I  stepped  out  and  they  took  over. 

Q.     I  see.    And  when  they  took  over,  which  one 
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was  on  the  inside  nearest  the  drum  and  which  one 
was  on  the  outside  at  the  end  of  the  crank? 

A.  Mr.  Vatuone  was  inside  and  Mr.  Dwyer  was 
outside. 

Q.  I  see.  Now,  how  quickly  after  they  relieved 
you  did  the  accident  occur? 

A.  I  had  my  back  turned  when  the  thing  hap- 
pened. 

Q.  Yes.  How  far  had  you  moved  away  from  the 
crank  when  the  accident  happened? 

A.     Oh,  about  15  or  20  paces,  feet — 15  or  20. 

Q.  And  did  you  walk  away  immediately  after 
they  relieved  you  at  the  crank  handle? 

A.     I  was  walking  away  slowly. 

Q.  And  tell  us  what  you  know  about  the  ac- 
cident, when  it  happened.  What  did  you  see  happen, 
as  far  as  Paul  Vatuone  is  concerned? 

Mr.  Collett:  Well,  now,  I  object  to  the  form 
of  that  (luestion  as  being  about  five  questions  in 
one. 

Q.  (By  Mr.  Ryan)  :  Tell  us  what  happened.  Go 
ahead.  Tell  us  what  happened  after  you  left  the 
crank  handle. 

A.  Well,  I  walked  about  15  or  20  feet  aft  when 
Paul  landed  a  little  bit  behind  me  or  at  my  feet. 

Q.     All  right? 

A.  So  I  turned  around  and  kneeled  down  along- 
side the  man  that  was  injured,  to  see  how  bad  he 
was  injured,  and  hollered  for  somebody  to  get  a 
doctor  or  ambulance.    And   I   stayed   right   there 
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looking  at  Mr.  Vatuone,  and  I  really  didn't  see 
what  went  on  around,  or  what  happened,  or  any- 
thing else.  Then  when  the  ambulance  arrived,  I 
helped  carry  him  off  the  ship  and  went  over  to  the 
port  dispensary  or  hospital,  whatever  it  is,  on  the 
army  base  there. 

Q.  All  right.  That  is  all  right.  Now  let  me  ask 
you  this:  You  said  you  had  been  working  on  board 
the  Altmann  about,  oh,  45  minutes  or  an  hour,  I 
believe  you  said,  when  the  accident  happened;  is 
that  right  ?  A.     That 's  right. 

Q.  All  right.  Now,  during  that  time,  did  anyone 
ask  the  ship's  electrician  to  turn  on  the  power  so 
you  could  put  the  cable  on  the  winch  by  electricity 
rather  than  doing  it  manually  ? 

Mr.  Collett:  Well,  I  am  going  to  object  to  that 
question  on  the  ground  that  it  is  a — "anyone"  is  a 
very  ambiguous  statement.  It  could  be  anyone  on 
the  ship  or  in  the  state  of  California,  maybe;  I 
don't  know. 

Mr.  Ryan :     All  right. 

Q.  You  may  answer  that  now,  subject  to  his  ob- 
jection. 

A.  Well,  after  we  had  one-third  of  the  wire 
wound  back  on  the  drum,  Paul  suggested  that  if 
we  had  power,  we  could  wind  that  up  with  powe]'. 

Q.     And  by  "Paul,''  do  you  mean  Mr.  Vatuone? 

A.  Mr.  Vatuone.  And  so,  I  don't  recall  who 
located  the  ship's  electrician,  but  Paul  went  up  and 
came  back  with  the  ship's  electrician. 


Rina  Maria  Vatuone  73 

Libellant's  Exhibit  No.  4 — (Continued) 
(Deposition  of  Edward  S.  Bielski.) 

Q.     All  right. 

A.  And  asked  him  if  we  could  have  power.  The 
electrician  came  up  and  said  we  could  not  have, 
the  power  was  on  but  it  wouldn't  work  because  the 
boat  was  two-blocked  against  the  limit  switches, 
and  he  wouldn  't  give  us  any  power,  or  he  said  some- 
thing— I  don't  recall  now.  It  is  over  a  year  ago. 
So  he  said  we  couldn't  have  any  power  to  wind  it, 
and  if  we  did  have  power,  it  wouldn't  work  any- 
way. So  we  asked  him  if  it  was  all  right  to  go 
ahead  and  wind  it  up,  and  we  said  we  could  wind 
it  by  hand  and  so  we  commenced  winding  it  by 
hand.  So  I  started  winding. 

Q.     Did  he  say  it  was  all  right? 

A.     He  said  it  was  all  right. 

Q.     I  see. 

A.  The  way — when  I  first  went  to  work  at  the 
army,  Paul  was  my  foreman  and  I  always  looked 
up  to  him.  And  after  a  while  he  was  terminated, 
you  know,  or  laid  off,  and  he  was  brought  back. 
But  then  I  always  did  look  up  to  Paul  as  a  leader 
and  foreman,  because  I  worked  in  his  gang  there 
for  quite  a  while. 

Q.  I  see.  Let  me  ask  you  this :  You  know,  after 
the  accident  happened,  did  you  ever  see  the  motor 
turning  on  that  No.  5  winch? 

A.  Well,  I  didn't  see  the  motor  running,  but 
it  started  up  again,  because  the  wire  moved  on 
deck.  I  could  see  the  wire  moved  where  I  was 
kneeling  alongside  Paul  there. 
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Q.  You  mean,  the  wire  moving  with  nobody 
cranking  it?  A.     Nobody  cranked  it. 

Mr.  Ryan:     I  believe  that's  all. 

Cross-Examination 
By  Mr.  Collett: 

Q.  Who  was  the  foreman  on  the  15th  day  of 
June,  1949? 

A.  Our  regular  foreman  was  Mr.  Emil  Hahne- 
mann, but  it  happened  that  day,  the  gang  went  over 
without  a  foreman,  see — stayed  over  on  this  side. 

Q.     Hahnemann  wasn't  there*? 

A.    No,  he  stayed  over  at  Ft.  Mason. 

Q.  How  many  were  you  in  the  gang  at  Ft. 
Mason?  A.    About  five. 

Q.     Five?  What  time  did  you  leave  Ft.  Mason? 

A.  Oh,  I  don't  remember  if  we  left  by  bus  that 
day.  Let's  see.  Around  between  8:15  and  8:30,  I 
think.  No,  about  8:15  we  left  there — 8:15,  around 
that  neighborhood. 

Q.  What  time  did  you  arrive  over  at  the  Alt- 
mann? 

A.  Well,  we  arrived  a  quarter  to  or  nine  o'clock, 
around  nine  o'clock. 

Q.  Nine  o'clock.  And  at  the  time  that  you  ar- 
rived, what  did  you  do? 

A.  Well,  we  reported  to  boat  No.  5  and  began 
our  work. 

Q.     Began  your  work  ? 

A.     See,  because  day  before  we  had  pulled  all 
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that  wire  off  that  drum,  so  the  machinist  could  get 
the  shivs  out  and  rebush  them  and  rework  them. 

Q.  I  see.  You  had  worked  on  the  ship  the  day 
before  ? 

A.  I  didn't  work  on  it  the  day  before.  The  day 
before  I  was  on  the  General  Walker  working,  and 
I  got,  I  done  the  same  work  on  the  General  Walker, 
and  a  fellow  by  the  name  of 

Q.  What  was  the  condition  when  you  reported 
on  board  the  Altmann  at  about  nine  o'clock,  as 
observed  by  you,  as  to  the  work  to  be  done? 

A.  Well,  all  the  wire  was  off  the  drum  and  it 
was  to  be  wound  back  on. 

Q.    To  be  wound  back  on?  A.    Yes. 

Q.  And  that  was  to  be  the  collective  job  of  the 
five  of  you,  was  to  wind  that  wire  back  on  to  that 
drum?  A.     That's  correct. 

Q.  And  you  started  to  do  that  at  nine  o'clock, 
did  you?  A.     Yes,  sir. 

Q.    When  did  the  boat  drill  start? 

A.     I  think  they  hold  their  boat  drills  at  ten. 

Q.     You  don't  recall? 

A.  No,  I  don't  recall,  but  they  have  a  regular 
time  that  they  hold  them. 

Q.  Yes.  Well,  do  you  recall,  have  you  any  recol- 
lection, as  to  the  interval  of  time  that  had  elapsed 
in  the  amount  of  work  that  was  done  before  the 
])<)at  drill  was  begun?  A.     No,  I  don't. 

Q.     You  haven't? 
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A.  Because  I  wasn't  interested  in  no  boat  drill 
or  anything  about  it. 

Q.  Yes.  Now  the  five  of  you  undertook  to  start 
rolling  the  wire  back  on  to  the  drum? 

A.  Well,  no,  the  three  of  us.  It  was  five  men  re- 
ported there  for  work.  You  asked  me  how  many 
men. 

Q.    Yes? 

A.  Yes.  Two  men  went  down  to  work  in  an- 
other part  of  the  ship.  They  had  a  motor  to  move 
down  in  the  laundry.  That  is  where  Mr.  Jackson 
and  Mr.  Jordan  was  working.  That  was  the  other 
two  men. 

Q.  I  see.  Then  there  was  you  and  Vatuone  and 
who  else?  A.    And  Dwyer. 

Q.    And  Dwyer? 

A.    Jackson  and  Jordan  made  up  the  gang. 

Q.     I  see.  And  they  were  off  on  another  job? 

A.    Down  below. 

Q.  And  when  you  started  to  work,  rolling  the 
wire  on  to  the  drum,  who  started  first  ? 

A.  That  I  don't  recall.  I  could  have  started  first 
or  Paul  or  Dwyer.   I  don't  remember  that. 

Q.    Well,  did  you  have 

A.  Because  I  worked,  in  the  time  there  before 
the  accident,  I  was  winding  there  together  with 
Paul  and  then  winding  with  Dwyer.  You  see,  in 
about  five  or  six  minutes  you  get  winded,  and  an- 
other fellow  takes  over. 

Q.     Is  it  stiff  winding? 
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A.  Yes,  it  is  very  stiff  winding.  It  takes  all  the 
beef  you  have  to  turn  that  thing. 

Q.  Did  you  work  it  by  team,  two  men  each  time, 
and  two  on,  one  off? 

A.  We  worked  two  together  and  then  one  off, 
and  then  just  before  the  accident  I  was  winding 
myself. 

Q.  You  were  winding  by  yourself.  How  long 
had  you  been  winding  by  yourself  ? 

A.     Oh,  I  don't  recall — five  or  six  minutes. 

Q.     Five  or  six  minutes? 

A.     Maybe  longer. 

Q.  How  long  is  your  recollection  from  nine 
o'clock  that  you  reported  on,  to  the  time  of  that 
accident's  occurrence?  A.     How  do  you  mean? 

Q.  Well,  what  is  your  recollection  of  the  time 
interval?  How  long  had  you  been  working  rolling 
the  wire  on  to  the  drum,  the  three  of  you,  before 
the  accident  happened? 

A.  Well,  I  figured  it  was  about  10:20  when  the 
accident  happened. 

Q.  Figured  about  10:20.  All  right.  And  then 
the  three  of  you  had  been  consistently,  steadily 

A.     Working. 

Q.  Changing  off  shifts,  working  the  crank,  roll- 
ing that  wire  back  on  to  the  drum  ? 

A.  That's  right.  See,  when  the  wire  was  all  off, 
we  had  to  start  rigging  it  all,  reeving  it  by  hand 
through  all  the  different  falls,  then  bring  it  down 
to  the  drum,  secure  it,  bolt  it  to  the  drum,  to  secure 
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it  to  the  drum.   We  wasn't  winding  steadily  from 
nine  o'clock.    The  wire  was  all  off  the  drum.    So 
we  had  to  run  it  through  all  the  leads. 

Q.  Well,  then,  let's  go  back  and  see  just  what 
you  did,  then. 

A.  Then  we  had  it  brought  to  the  drimi,  and 
then  we  laid  it  all  out  on  deck  to  see  that  it  wasn't 
crossed  over  or  fouled  up. 

Q.  Well,  when  you  got  there  at  nine  o'clock, 
what  is  the  first  thing  you  did*? 

A.  Started  reeving  our  wire  through  the  shivs, 
bringing  it  to  the  drum,  laying  it  out,  seeing  that 
it  ain't  crossed  up  or  anything. 

Q.  Now  I  wonder  if  you  might  give  me  an  illus- 
tration as  to  just  what  you  did  there  at  the  begin- 
ning, just  where  the  wire  was,  if  you  can? 

Mr.  Ryan:     Here  is  a  pencil. 

A.  I  would  say  this  is  the  deck  of  the  ship 
(drawing  diagram),  and  that  this  was  the  wire  was 
laid  out,  back  and  forth  like  that,  see  (indicating)  ? 

Q.     Where  is  the  winch? 

A.  I  will  say,  for  instance,  the  winch  is  sitting 
right  there  (drawing). 

Q.     Where  is  the  lifeboat  ? 

A.  Well,  let's  see.  Yes,  she's  offside  and  down, 
and  your  boat  is  right  in  Iiere.  Two  blocks  in  the 
davit,  and  then  you  have  shivs  up  on  the  top  where 
she  comes  over,  like  this  (indicating).  You  have 
shivs  there,  a  hook  that  holds  the  boat,  you  know. 
Then  we  had  to  run  all  this  wire  from  the  deck 
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up  through  the  shivs,  and  there  is  another  deck  up 
above  there,  and  run  the  wire  down  this  way  and 
then  around  these  shivs,  so  as  to  lead  down  to  this 
winch.  You  understand  me?  So  your  davits  would 
be  like  this  (indicating),  and  your  winch  was  set 
up  and  your  boats  and  two  blocks  here.  This  wire 
was  laid  all  over  deck.  So  we  run  it  up.  Let's 
see,  it  was  two  wires.  You  start  up  from  the  top 
with  your  boat  hook,  run  it  all  through  and  bring 
it  down  through  the  shivs. 

Q.     Where  were  the  switches  located  for  it? 

A.     Well,  you  have  a  rail. 

Q.  For  the  control — let  me  finish  the  question. 
For  the  control  motor  to  the  winch? 

A.  The  only  switch  that  is  for  that  boat  there 
is  on  the  rail,  as  we  call  it. 

Q.     A  rail  switch? 

A.     And  we  call  it  a  dead  man  switch. 

Q.     Dead  man  switch? 

A.  That  is  for  raising  the  boat.  You  see,  the 
boat  goes  down  by  gravity. 

Q.     Yes.   What  is  the  limit  switch? 

A.  The  limit  switch  is  up  on  the  davits,  and 
when  the  boat  hits  the  limit  switch,  it  is  supposed 
to  cut  off  the  power. 

Q.  Where  is  the  limit  switch  with  reference  to 
these  shivs,  do  you  call  them?  A.     Shivs. 

Q.     To  the  shivs? 

A.  And  that  is  the  wheels  or  pulleys  that  the 
wire  goes  through.    This  is  the  davit,  for  instance. 
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and  there  is  a  switch  in  a  track-like.  It  rolls 
similar  like  a  wheel  with  an  iron,  and  there  is  a 
roller  comes,  this  davit  is  like  this  (indicating)  and 
then  it  sets  in  a  track  affair,  like,  you  know.  As 
she  rolls  up  this  track,  she  hits  this  wheel,  she 
goes  over  this  wheel  and  knocks  it  down,  and  that 
cuts  ojff  the  juice,  and  when  that  is  up  against  it 
we  call  it  two-blocked. 

Q.  Yes.  Now  you  are  running  the  wire  through 
the  shivs,  and  that  had  nothing  to  do  with  the  limit 
switch  ? 

A.  Oh,  no,  that  had  nothing  to  do  with  the 
work. 

Q.  I  see.  Then  you  arrive  at  nine  o'clock,  and 
you  say  your  first  work  was  to  clear  that  wire  and 
run  it  up  through  the  shivs? 

A.  That's  right,  to  see  that  it  wasn't  tangled,  you 
know,  and  would  go  free. 

Q.  Yes.  Now  about  what  time,  if  you  recall,  did 
you  begin  to  crank? 

A.     I  would  say  aroimd  9:45,  maybe,  or  9:50. 

Q.  About  9:45,  9:50,  and  your  recollection  is 
that  the  accident  occurred  at  10 :20,  is  that  right  ? 

A.     That's  correct,  yes. 

Q.     Do  you  recall  who  started  to  crank  first? 

A.  No,  I  couldn't  say.  I  might  have  started 
first,  or  two  men  starting  together. 

Q.  When  two  men  were  on  the  crank,  they  faced 
each  other?  A.     Or  side  by  side. 

Q.     Side  by  side? 
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A.     (Nodding  in  affirmative.) 

Q.  All  right.  And  immediately  preceding  you, 
when  you  took  over  the  crank,  were  Vatuone  and 
Dwyer  together  on  it  ? 

A.     That's  right,  they  were  in  there  together. 

Q.     And  you  relieved  Dwyer  and  Vatuone? 

A.     That's  right. 

Q.  And  how  long,  do  you  recall,  that  you  were 
cranking?  A.     Five  or  six  minutes,  I  guess. 

Q.     Five  or  six  minutes?  A.     Yes. 

Q.  Now,  what  is  your  recollection  as  to  just  what 
happened  when  you  were  relieved?  Just  try  to  put 
yourself  back  at  the  time  and  tell  us  just  what  your 
recollection  is. 

A.  Well,  Mr.  Vatuone  and  Mr.  Dwyer  relieved 
me,  I  started  to  walk  aft. 

Q.    You  started  walking  aft? 

A.     M-hm  (affirmative). 

Q.  Did  you  observe  in  what  direction  they  had 
assumed  with  regard  to  the  crank? 

A.     No,  I  didn't. 

Q.     You  didn't?  A.     No. 

Q.  You  just  turned  your  back  and  started  walk- 
ing aft?  A.     (Nodding  in  affirmative.) 

Q.    And  what  is  your  next  recollection  ? 

A.    Well,  Mr.  Vatuone  landed  at  my  feet  there. 

Q.  Ahead  of  you  or  behind  you,  or  did  you  hear 
the  thud? 

A.  Well,  let's  see.  Right  alongside  of  me,  T 
would  sav- 
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Q.  So  he  had  been  projected  in  the  air,  or  did 
he  roll  on  the  deck?  A.     I  couldn't  say. 

Q.     You  couldn't  say? 

A.     No,  I  didn't  see  it. 

Q.  You  just  became  aware  of  the  fact  that  he 
was  behind  you,  or  to  the  side  of  you,  and  that  at- 
tracted your  attention?  A.     Yes. 

Q.  Now,  when  you  left  the  crank,  you  didn't  go 
over  to  the  rail  or  do  anything  with  the  rail  switch  ? 

A.    No. 

Q.  The  dead  man  switch.  You  didn't  touch  that, 
did  you? 

A.     I  would  have  to  go  past  the  two  men. 

Q.  You  would  have  to  go  past  the  two  men? 
Your  recollection  is,  you  simply  turned  your  back 
and  turned  away,  going  aft? 

A.     That's  right. 

Q.  Now  this  conversation  that  you  said  you  had 
with  the  electrician,  when  did  that  occur? 

A.  Well,  that  was  after  we  had  about  one-third 
of  the  wire  wound  on,  we  went 

Q.  Now  you  say  when  you  had  one-third  of  the 
wire  done?  A.     Wound  on. 

Q.  Now  can  we  place  that  with  reference  to  your 
relieving  Vatuone  and  Dwyer?  That  is,  prior' to 
the  time  that  they  relieved  you,  how  long  was  it 
immediately  prior  to  that  time,  the  time  you  took 
over  the  crank?    Understand  my  question? 

A.     No,  I  don't. 

Q.     Well,  you  relieved,  so  you  testified,  Vatuone 
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and  Dwyer,  and  then  you  were  relieved  by  Dwyer 
and  Vatuone f  A.     That's  right. 

Q.    And  you  had  walked  away? 

A.     That's  right. 

Q.  And  Vatuone  landed  somewhat  in  the  vicinity 
of  your  feet?  A.     (Nodding  in  affirmative.) 

Q.  Now,  you  stated  that  you  were  five  or  six 
minutes  cranking  by  yourself,  right? 

A.     That's  right. 

Q.  And  in  your  last  hitch  there.  Now,  how  long 
was  it,  what  was  the  interval  of  time  between  this 
so-called  conversation  with  the  electrician  and  your 
hitch  on  the  crank? 

A.     Oh,  I  would  say  about  ten  minutes. 

Q.    About  ten  minutes? 

A.    M-hm  (in  affirmative). 

Q.  And  what  is  your  recollection  with  regard 
to  who  was  present  at  that  conversation? 

A.  Me,  Mr.  Vatuone  and  Mr.  Dwyer  and  the 
electrician. 

Q.     Do  you  know  who  the  electrician  was? 

A.  I  don't  know  his  name.  I  am  not  good  at  re- 
membering names. 

Q.  Looking  aft  from  that  particular  lifeboat  and 
that  winch  and  drum,  there  is  a  control,  there  is  a 
passageway  that  leads  into  a  control  room,  isn't 
there?  A.     That's  correct. 

Q.     It  is  about  what  distance? 

A.  Oh,  I  never  knew  where  that  control  room 
was  until  that  day  of  the  accident. 
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Q.    You  didn't  know  where  it  was? 

A.     Let's  see.   I  have  heard  them  say  20  feet. 

Q.     20  feet.  Were  you  ever  in  that  control  room  ? 

A.     Never. 

Q.  I  think  you  testified  that  Vatuone  left  the 
vicinity  of  the  winch  where  you  were  working  to 
find  the  electrician,  is  that  right? 

A.     That's  correct. 

Q.    And  he  came  back  with  him  ? 

A.     Came  back  with  him. 

Q.     In  which  direction  did  they  come? 

A.  They  came  from  back  aft;  evidently  he  must 
have  met  him  right  on  the  boat  deck  there. 

Q.     Do  you  recall  how  long  he  was  gone? 

A.     Oh,  he  wasn't  gone  very  long. 

Q.     I  see.  A.     Only  a  few  minutes. 

Q.  Did  you  have  any  conversation  prior  to  the 
time  of  his  leaving?  A.     Not  that  I  recall. 

Q.     Then 

A.     What  do  you  mean,  conversation? 

Q.     Well,  conversation  with  Vatuone. 

A.    Well,  about  the  work  or 

Q.  Well,  Vatuone  just  picked  up  and  walked  off, 
was  that  it? 

A.  Oh,  no,  he  said,  "We'll  get  the  ship's  elec- 
trician and  see  if  we  can  get  power."  See,  you  have 
to  wind  a  certain  amount  of  turns  on  the  drum  so 
she  seats  itself,  and  once  the  wire  is  seated  in  its 
grooves,  you  can  wind  it  by  power.  That  is  the  way 
we  had  been  doing  it. 
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Q.  Oh,  was  that  remark  made  at  the  beginning 
of  it?  A.     No,  it  wasn't. 

Q.  Had  you  been  cranking  for  some  time  when 
that  remark  was  made,  or  that  suggestion  was 
made? 

A.  Yes,  we  were  cranking  for  some  time,  and 
Mr.  Vatuone  says,  '*We  will  see  if  we  can  get  some 
power  and  wind  it  by  power." 

Q.  Then  the  electrician  came  back  with  Vatuone, 
and  what  was  the  conversation  there  ? 

A.  Well,  he  told  us  that  we  couldn't  have  no 
power  because  the  boat  was  two-blocked  against  the 
limit  smtches,  and  it  wouldn't  work.  So  we  said 
we  would  wind  it  by  hand,  and  he  said  it  was  all 
right  to  go  ahead  and  wind  it. 

Q.     How  do  you  know  he  was  the  electrician? 

A.    He  said  he  was. 

Q.     Did  he  have  on  any  uniform?  A.     No. 

Q.     Any  insignia? 

A.  Not  that  I  recall  of.  He  might  have.  I  didn't 
look  too  closely. 

Q.  You  don't  know;  did  he  say  in  your  presence 
that  he  was  the  electrician? 

A.  Well,  after  I  was  in  the  captain's  office,  they 
brought  the  ship's  electrician  in,  to  give  a  state- 
ment.   Same  man. 

Q.  Now  in  this  conversation,  he  stated  that  yon 
couldn't  turn  on  the  power,  or  that  he  couldn't  turn 
it  on  so  that  you  could  operate  the  winch? 

A.     That's  right. 
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Q.  And  had  you  ever  crank-wound  the  wire  on 
any  other  ship  ? 

A.  Just  got  through  on  the  General  Walker  be- 
fore that. 

Q.    Winding  by  the  crank? 

A.     Winding  by  the  crank. 

Q.     Vatuone  on  that  job? 

A.  No,  he  wasn't.  He  was  on  another.  You  see, 
Vatuone  was  working  with  Dwyer  on  the  Altmann. 
I  was  working  on  the  Walker,  so  when  my  job  was 
done  on  the  Walker,  I  was  to  go  over  there  and 
help  the  boys  out.  The  gang  was  split  up.  It  so 
happened  we  had  quite  a  few  ships  in. 

Q.  Prior  to  this  other  job  that  you  mentioned, 
had  you  ever  done  any  winding  by  hand  crank? 

A.  Practically  at  that  time — that  was  the  way 
we  were  doing  it,  overhauling  all  the  ships.  Most  of 
the  transports,  yes. 

Q.  And  did  you  use  the  hand  crank  to  wind  the 
wire  on  to  the  spool  or  the  winch — the  drum, 
rather?  A.     Yes,  sir. 

Q.     In  each  instance? 

A.  Each  instance  we  would  wind  out  one-third 
and  get  power  and  wind  the  rest  of  it  on. 

Q.    You  would  wind  on  one-third? 

A.     One-third,  about  that  much. 

Q.     Why  would  you  have  to  wind  on  a  third? 

A.  On  this  drum  it  has  grooves  in  it,  and  the 
wire  has  to  seat  itself  into  the  grooves.  Once  it  is 
seated,  then  she  lines  up,  is  lined  up,  you  have  to 
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line  it  up,  and  you  wind  so  much  by  hand  and  then 
you  can  wind  with  power.    The  power  will  take 
over. 

Q.  And  on  the  other  jobs  you  had — the  other 
ships — you  had  succeeded  in  using  the  power  after 
you  had  wound  the  wire  on  the  drum  about  one- 
third  the  length  of  the  wire,  is  that  right? 

A.     That's  right. 

Q.  And  you  worked  with  Vatuone  on  any  of 
those  jobs'?  A.     Yes. 

Q.     Which  one? 

A.  I  can't  recall  the  ship.  Let's  see.  I  would 
have  to  know  which  ship  it  was  before  that. 

Q.  And  was  it  the  same  kind  of  gear,  the  winch 
and  the  drum  and  the  dead  man  switch  and  the 
limit  switch,  in  regard  to  the  davits? 

A.    Yes,  same  thing. 

Q.  And  do  you  know  how  the  power  was  turned 
on  on  the  other  ships? 

A.  By  the  ship's  electrician.  We  would  always 
ask  him. 

Q.    You  would  ask  him? 

A.  You  see,  we  have  no  business  turning  on  any 
power  or  touching  any  switches,  whether  you  are 
a  rigger,  machinist,  or  who  you  are. 

Q.  Yes.  You  asked  the  electrician,  and  in  the 
other  instances  the  power  was  turned  on? 

A.     That's  right. 

Q.     Did  you  or  the  other  men  with  you  operatt^ 
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any  switch  then  to  stop  and  turn  on  the  power  as 
you  used  it? 

A.  Usually  the  ship^s  electrician  is  there,  and  he 
handles  that  end  of  it. 

Q.    Well 

A.  The  ship's  electrician  is  there,  and  he  work;=; 
the  switch. 

Q.  Well,  on  the  other  ships  with  the  power  on, 
you  just  didn't  keep  continuously  winding  it;  it 
was  undoubtedly  stopped  to  clear  the  wire  and  run 
it  through  the  shivs  ? 

A.  Oh,  yes.  No,  the  wire  is  already  run  through 
the  shivs,  and  the  butt  end  is  secured  to  the  drum, 
and  we  w^atch  that  she  is  seating  herself. 

Q.     And  you  have  to  stop  it  and  start  it  % 

A.    And  guide  the  wire  as  it  goes  on,  that's  right. 

Q.  And  you  would  have  to  start  it  and  stop  it 
and  start  it?  A.    Yes. 

Q.     Now,  how  did  you  do  that? 

A.     Ship's  electrician  would  be  on  the  switch. 

Q.     On  which  switch? 

A.     Dead  man's  switch. 

Q.     On  the  dead  man's  switch? 

A.  Or  one  of  the  workers.  See,  I  can  go  on  +o 
that  ship  Monday  morning  and  say,  they'll  say,  pick 
up  a  load  for  me.  I  will  go  try  the  gear,  and  if  it 
is  o.k.,  I  will  find  the  mate  or  the  ship's  electrician 
and  ask  him  if  he  would  have  the  power  on  on  No. 
1,  No.  2  gear,  or  whatever.   He  would  sav  o.k.  and 
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he  puts  the  power  on.  If  there  is  anything  wrong, 
he  says,  ' '  That  gear  is  out. ' '  He  knows  about  it. 

Q.  Do  you  know  what  Vatuone 's  classified  posi- 
tion was  at  the  time,  on  the  15th  of  June? 

A.  No,  I  don't.  You  see,  we  go  by  grades  and 
steps,  and  I  don't  know.  He  was  first  class,  I  know. 

Q.  You  are  doing  work  that  might  be  called  a 
rigger,  but  you  don't  know  whether  that  was  ac- 
tually his  classification? 

A.  That's  right.  See,  Paul  was  terminated  a 
couple  of  times.  By  that,  I  mean  laid  off  and  called 
back.   You  could  get  it  from  personnel  files. 

Q.  Well,  if  you  don't  know,  just  say  you  don't 
know.  You  don't  know  of  your  own  knowledge,  is 
that  it? 

A.  No,  I  would  have  to  guess.  It  would  be 
guessing. 

Q.  Did  you  work  steadily  during  the  same  pe- 
riod of,  say,  the  year  prior  to  June  15,  1949,  at  Ft. 
Mason  ?  A.     Yes. 

Q.     You  worked  steadily? 

A.     I  worked  steadily. 

Q.    And 

A.     From  December,  '45,  to  the  present. 

Q.  I  see.  How  long,  do  you  recall,  had  Vatuono 
been  working  immediately  prior  to  the  accident,  if 
you  know?  A.     I  don't  know. 

Mr.  Ryan :    Was  he  there  before  you  ? 

A.  Oh,  Paul  was  there  in  '45  when  I  came.  H'.' 
was  my  foreman. 
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Mr.  Ryan :     I  see. 

The  Witness:  But  then  he  was  laid  off  and  he 
was  called  back.  Then  I  am  pretty  sure  he  was 
laid  off  twice. 

Q.  (By  Mr.  Collett)  :  Now,  after  the  conversa- 
tion which  you  told  us  about  with  the  electrician, 
where  did  he  go,  did  you  notice? 

A.     I  guess  he  went  about  his  business. 

Q.  You  don't  know  which  direction  he  went 
when  he  left? 

A.     Really,  I  didn't  look  to  see. 

Q.  You  didn't  look  to  see?  You  have  no  recol- 
lection? A.     No. 

Q.  All  right.  Were  there  any  other  men  around 
the  area  in  which  you  were  working? 

A.  Well,  there  were  machinists.  They  were  up 
on  top  of  the  davits. 

Q.     How  many  machinists  were  up  there  ? 

A.  Well,  there  was  St.  Clair  w^as  one.  Let's  see- 
There  was  five  of  them. 

Q.    Were  they  from  Ft.  Mason? 

A.     Ft.  Mason  machinists. 

Q.  Did  they  have  any  interest  in  using  power 
on  the  winch?  A.     None. 

Q.  How  long  would  you  say  was  the  interval  of 
time  after  the  electrician  left  that  you  were  re- 
lieved of  your  shift  on  the  crank? 

A.     15  or  20  minutes. 

Q.     15  or  20? 

A.     I  have  no  recollection  of  time  at  all. 
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Q.  Might  just  as  well  have  been  5  minutes  or 
15  minutes,  is  that  it?  A.     That  is  it. 

Q.  Well,  maybe  you  could  figure  it  by  some  other 
process.  When  the  electrician  came  up,  who  was  on 
the  hand  crank?  A.     No  one. 

Q.     What?  A.     No  one. 

Q.     No  one? 

A.  The  crank  was  taken  out,  laying  on  the  deck. 
We  never  leave  the  crank  in  when  we  walk  away 
from  it. 

Q.    You  don't  leave  the  crank  in? 

A.     No,  sir. 

Q.    You  don't? 

A.     The  crank  was  taken  out  and  laid  on  deck. 

Q.  Well,  you  hadn't  started  to  use  it  then,  at 
that  particular  point,  had  you? 

A.  No,  we  was  waiting  to  see  if  we  could  get 
power. 

Q.  You  had  already  accomplished  winding  up 
one-third  ?  A.     Correct. 

Q.  And  the  electrician  came  up,  and  then  who 
put  the  crank  back  into  the  drum,  would  it  be  ? 

A.  That's  correct.  I  don't  recall;  I  don't  re- 
member if  I  was  first  to  start  it  or  Dwyer  oi- 
Vntuone.  All  T  recall  is,  I  was  relieved  by  the  two 
men  when  the  accident  happened. 

Q.  You  don't  recall  how  many  shifts  you  niigjir 
have  participated  in  from  the  time  that  the  crank 
was  put  back  into  its  position,  cranking  position. 


92  United  States  of  America  vs. 

Libellant's  Exhibit  No.  4 — (Continued) 
(Deposition  of  Edward  S.  Bielski.) 
until  you  were  relieved  and  were   walking   away 
when  the  accident  occurred? 

A.     I  do  not  recall,  no,  sir. 

Q.  Your  best  recollection  of  that  is  about  15 
minutes  ? 

A.     I  would  say  about  15  minutes,  yes. 

Q.  Now,  you  say  you  noticed  a  wire  move  after 
the  accident,  as  though  the  motor  had  started  again  ? 

A.    Yes. 

Q.  Do  you  know  whether  or  not  the  motor 
started  again? 

A.  I  saw  the  wire  move,  but  I  don't  recall  the 
motor  starting  or  turning,  because  I  was  kneeling 
alongside  the  man. 

Q.    Well,  in  other  words 

A.     But  the  wire  moved. 

Q.  Well,  whatever  the  action  had  been,  the  turn 
of  the  crank  would  have  spun  that  way  on  the  drum, 
too,  wouldn't  it;  at  the  time  that  Vatuone  was 
thrown,  the  wire  was  still  connected  to  the  drum, 
and  then  would  have  been  wound  at  the  same  time, 
or  unwound?  A.     That's  right. 

Q.    Was  it  unwound  or  wound? 

A.     It  was  winding. 

Q.  It  was  Avinding  and  the  action  of  the  motor 
coming  on  and  turning  it,  did  it  wind  it  or  unwiud 
it?  A.     Wound  it. 

Q.     It  wound?  A.     Wound  it. 

Q.  Well,  then,  that  was  rather  a  forceful  move- 
ment, wasn't  it,  so  that — is  that  right? 
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A.     That's  right. 

Q.  So  that  your  observation  of  the  wire  moving 
might  have  been  the  reaction  of  the  wire  to  the 
movement  that  had  already  occurred?  Do  I  make 
myself  clear?  A.     Yes. 

Q.     You  didn't  actually  hear  the  motor  start? 

A.     No,  I  couldn't  recall  hearing  the  motor  start. 

Q.  All  right.  Did  the  ship's  electrician  come 
back  to  the  area  of  the  No.  5  lifeboat  after  the  ac- 
cident? 

A.  I  was  so  interested  at — well,  w^ait  a  moment. 
I  don 't  recall  seeing  anyone,  because  I  was  kneeling 
alongside  Paul  there  and  waiting  for  help  to  come. 
Next  time  I  saw  the  man  was  in  the  captain's 
cabin.  That  was  a  good  deal,  quite  a  long  time  later. 

Mr.  Collett:     That  is  all. 

Redirect  Examination 
By  Mr.  Ryan : 

Q.  Are  you  going  to  be  away  from  San  Fran- 
cisco in  the  next  couple  of  weeks'? 

A.     I  will  be  back  on  the  4tli  of  June.   Why? 

Q.  Well,  we  have  got  to  get  this  into  the  record. 
Are  you  on  your  vacation  now  ?  A.     Yes. 

Mr.  Collett:     On  leave,  is  the  proper  term. 

The  Witness:     Annual  leave. 

Q.  (By  Mr.  Ryan) :  Annual  leave.  And  are 
you  going  to  be  away  from  San  Francisco  during 
that  annual  leave?  A.     Yes. 
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Q.  And  as  you  mentioned,  you  will  be  away  until 
June  4,  is  that  correct?  A.    June  4. 

Mr.  Ryan:  I  have  just  one  other  question  in  re- 
gard to  the  accident. 

Q.  After  the  accident  had  happened,  did  you  ob- 
serve the  condition  of  the  crank*? 

A.    Laying  on  deck. 

Q.  Yes,  and  what  was  its  condition  ?  Was  it  any 
different  than  it  was  before? 

Mr.  Collett:  Well,  by  '* condition,"  what  do  you 
mean  ? 

Mr.  Ryan:     I  don't  want  to  lead  him 

Q.  But  you  mentioned  to  me  that  the  crank  was 
twisted  out  of  shape.   Is  that  true? 

A.     That's  correct. 

Mr.  Ryan:  That  is  all  I  wanted  to  get.  Thank 
you. 

Recross-Examination 

By  Mr.  Collett : 

Q.    Well,  twisted  out  of  shape  in  what  respect? 

A.    AVell,  out  of  its  original  shape.   It  was  bent. 

Q.     It  was  bent — which  portion  of  it  was  bent? 

A.     I  couldn't  say,  but  I  know  it  was  bent. 

Q.  Well,  where  was  it  when  you  next  saw  it  after 
you  left  and  walked  away? 

A.     Lying  on  deck  alongside  the  winch. 

Q.  That  is,  after  you  had  walked,  turned  your 
back,  Vatuone  arrived  in  the  area  of  your  feet,  the 
next  you  saw  the  winch  was 
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A.  I  didn't  see  that  crank  until  I  come  back  to 
the  ship.  I  left  the  ship  with  Mr.  Vatuone  to  go  to 
the  dispensary. 

Q.     Oh,  you  didn't? 

A.  When  I  come  back,  then  I  saw  the  crank 
laying  there.  I  didn't  observe  where  the  crank  was 
or  what  happened.  There  was  a  man  injured  on 
deck. 

Q.     Yes,  I  understand. 

A.  I  was  still  with  the  man.  I  didn't  look  for 
the  fault  of  the  machine  or  anything  else,  where 
it  was. 

Q.  Yes,  I  see.  I  was  pretty  sure  that  was  what 
happened.  When  did  you  come  back  to  the  ship  ? 

A.     Well,  I  was  gone  a  good  hour. 

Q.     You  were  gone  a  good  hour? 

A.  Maybe  longer.  We  went  over  to  the  dispen- 
sary, then  we  stayed  around  until  they  put  him  in 
the  ambulance  and  drove  him  to  the  hospital. 

Mr.  CoUett:     That  is  all. 

Further  Redirect  Examination 

By  Mr.  Ryan: 

Q.     Did  that   crank   handle — was   that   a   metal 
handle  or  a  wooden  handle? 
A.     It  is  made  of  steel,  I  guess. 
Mr.  Ryan:     That  is  all. 
Mr.  Collett:     That  is  it. 
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State  of  California, 
City  and  Comity  of  San  Franci&co — ss. 

I  certify  that,  in  pursuance  of  stipulation  of 
counsel,  on  Friday,  May  19,  1950,  before  me,  Anna 
T.  Carroll,  Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  California,  per- 
sonally appeared  Edward  S.  Bielski,  witness  called 
on  behalf  of  libellant  in  the  above-entitled  cause; 
and  Messrs.  Ryan  and  Ryan,  represented  by 
Thomas  C.  Ryan,  Esq.,  appeared  as  proctors  for 
libellant  in  the  above-entitled  action,  and  Mr.  Frank 
J.  Hennessy,  Esq.,  United  States  Attorney,  rep- 
resented by  Charles  E.  Collett,  Esq.,  Assistant 
United  States  Attorney,  appeared  as  proctors  for 
respondent  in  the  above-entitled  action;  and  said 
witness  having  been  by  me  first  duly  cautioned  and 
sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth  in  the  cause  aforesaid,  did 
thereupon  depose  and  say  as  appears  by  his  deposi- 
tion hereto  annexed. 

I  do  further  certify  that  the  deposition  was  then 
and  there  taken  down  in  stenotype  notes  by  Eldon 
N.  Rich,  a  competent  official  stenotype  reporter 
and  a  disinterested  person,  and  thereafter  reduced 
to  typewriting;  and  I  further  certify  that  by  stipu- 
lation of  the  proctors  for  the  respective  parties,  the 
reading  over  of  the  deposition  to  the  witness  and 
the  signing  thereof  was  expressly  waived. 

And  I  do  further  certify  that  I  have  retained  the 
said  deposition  in  my  possession  for  the  purpose  of 
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delivering  the  same  with  my  own  hands  to  the  Clerk 
of  the  United  States  District  Court  for  the  South- 
ern Division  of  the  United  States  District  Court 
for  the  Northern  District  of  California,  the  court 
for  which  the  same  was  taken. 

And  I  do  further  certify  that  I  am  not  of  coun- 
sel, nor  attorney  nor  proctor  for  either  of  the 
parties  in  said  deposition  and  caption  named,  nor 
in  any  way  interested  in  the  event  of  the  cause 
named  in  said  caption. 

In  Witness  Whereof,   I   have  hereunto   set  my 

hand  in  my  office  aforesaid  this  ....  day  of , 

1950. 


Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :    Filed  May  25,  1950. 


Mr.  Ryan:     Mr.  Bush,  please. 

ANTHONY  BUSH 
called  as  a  witness  on  behalf  of  the  Libellant,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk :    Will  you  state  youi-  full  name  to  the 
Court,  [37*]  please? 
A.     Anthony  Bush. 

Direct  Examination 
By  Mr.  Ryan : 

Q.     Where  do  you  live,  Mr.  Bush? 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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A.     Westinghouse  Electric  Corporation. 

Q.     I  mean,  is  your  residence  in  San  Francisco*? 

A.     San  Francisco,  oh,  yes,  sir.  68  Walter  Street. 

Q.  You  are  employed  by  the  Westinghouse  Elec- 
tric Company?  A.     Yes. 

Q.  And  in  what  capacity  are  you  employed  by 
that  Company?  A.     Field  Supervisor. 

Q.  Generally  speaking  what  are  your  duties  as 
a  Field  Supervisor  for  Westinghouse  ? 

A.  Well,  I  dispatch  the  men  to  various  jobs  and 
take  care  of  the  paper  work  for  that  particular  job. 

Q.     What  is  your  profession? 

A.     Well,  I  have  got  a  professional  license. 

Mr.  Collett:  Will  you  speak  up  a  little  bit, 
please  ? 

A.  I  have  a  state  of  California  professional 
license  of  Electrical  Engineer. 

Q.  (By  Mr.  Ryan) :  You  are  an  electrical  en- 
gineer, licensed  as  such  by  the  State  of  California, 
are  you?  A.    Yes. 

Q.  How  long  have  you  been  an  electrical  en- 
gineer ? 

A.  Well,  I  have  been  working  in  that  profession 
since  1937.  [38] 

Q.  Since  1937  to  date  have  you  been  working 
continuously  in  your  profession  of  electrical  en- 
gineer? A.     Yes,  sir. 

Mr.  Collett:  I  will  stipulate  that  he  is  with 
Westinghouse,  qualified  for  whatever  he  is  going 
to  testify,  to  save  time.   I  don't  know  whether  he  is. 

The  Court:     It  isn't  too  extended,  is  it? 
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Mr.  Ryan:     No,  it  isn't. 

Q.  (By  Ml*.  Ryan)  :  Did  you  attend  any  col- 
leges, Mr.  Bush? 

A.     Rensselaer  Polytechnic  Institute,  New  York. 

Q.  Rensselaer  Polytechnic  Institute,  Troy,  New 
York? 

A.     Yes,  sir.   It  is  an  engineering  school. 

Q.     That  is  exclusively  an  engineering  school? 

A.     Yes,  sir. 

Q.  How  long  did  you  attend  Rensselaer  Poly- 
technic Institute? 

A.     Three  and  one-half  years  total. 

Q.  How  long  have  you  been  employed  by  West- 
inghouse?  A.     Since  1944. 

Q.  And  have  you  been  employed  continuously 
by  them  since  1944?  A.     Yes,  sir. 

Q.     In  all  that  time  as  an  electrical  engineer? 

A.     Yes,  sir. 

Q.  Who  are  you  familiar  with  and  have  you  had 
experience  with  electric  currents  and  electric 
switches  ? 

A.  That  is  kind  of  a  broad  question.  Yes,  I  have 
done  a  lot  [39]  testing  on  various  of  our  electrical 
apparatuses. 

Q.  Have  you  had  experience  in  testing  Marine 
electrical  apparatuses  on  board  ships  and  have  you 
got  Westinghouse  Electrical  equipment  on  board 
Government  transpoi'ts  ? 

A.  Yes,  some  of  them  have  quite  a  bit  of  West- 
inghouse equi])ment. 
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Q.  Have  you  had  experience  in  installing  and 
repairing  that  equipment?  A.    Yes,  sir. 

Q.  Have  you  had  experience  in  testing  that 
equipment  for  defects  of  any  kind? 

A.    Yes,  sir. 

Q.  All  right.  Now,  following  this  accident  did 
you  make  an  investigation  to  determine  if  there 
was  any  defect  in  the  electrical  equipment  on  board 
the  General  Altman? 

A.     The  following  day,  yes,  sir. 

Q.  The  following  day?  You  went  on  board  the 
ship,  did  you  ?  A.     Yes,  sir. 

Q.  Did  you  expressly  test  the  electrical  equip- 
ment that  would  operate  the  motor  of  the  number 
5  winch  or  number  5  lifeboat?  A.    Yes,  sir. 

Q.  Will  you  please  tell  the  Court  whether  or  not 
you  found  any  defects  in  that  equipment? 

A.     No,  sir.  [40] 

Q.  Now,  so  we  will  understand  this  matter, 
could  you  please  tell  us  where  the  electricity  origi- 
nates and  where  it  goes  in  order  to  start  the  motor 
of  the  number  5  winch? 

A.  Well,  to  start  off  with,  the  current  is  fed 
through  a  knife  switch. 

Q.     Pardon  me  ? 

A.  The  current  is  fed  through  a  knife  switch, 
from  the  generator  through  the  knife  switch.  There 
is  a  control  handle  there  and  from  the  control  panel 
there  is  a  circuit  goes  to  the  dead  man  switch  and 
also  to  two  limit  switches,  then  from  there  this 
circuit  feeds  a  contactor  which  is  in  the  control  box. 
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Q.  Well,  so  we  will  understand  that  I  might 
interpolate  a  little  more  clearly,  you  say  the  cur- 
rent is  fed  from  the  panel  1  A.     That  is  right. 

Q.    Where  is  the  panel  located? 

A.     That  is  about  three  decks  below. 

Q.     Down  in  the  engine  room? 

A.     Down  in  the  engine  room,  yes,  sir. 

Q.  Then  you  say,  if  I  understand  your  testimony 
correctly,  that  the  current  would  go  from  the  gen- 
erator up  to  the  control  panel  on  deck? 

A.     That  is  right. 

Q.  When  you  say  the  control  panel  on  deck, 
where  is  that  control  panel  situated  in  relation  to 
the  winch  of  the  number  5  lifeboat?  [41] 

A.  It  is  ill  a  housing  about  30  or  40  feet  away 
from  this  particular  boat  davit. 

The  Court:  You  are  referring  to  Libellant's 
Exhibit  3,  Mr.  Ryan? 

Mr.  Ryan:     Yes,  thank  you. 

Mr.  Collett :  Well,  if  the  Court  please,  not  having 
to  go  around  a  lot  of  words  here  and  generalize,  I 
have  no  doubt  Bush  is  familiar  with  it,  and  it  takes 
a  whole  hour's  time  here  and  perhaps  if  he  would 
take  a  look  at  this  we  could  save  considerable  more 
hours. 

Mr.  Ryan:  I  may  avail  myself  of  that,  but  I 
want  to  straighten  myself  out  on  those  matters  so 
that  I  may  understand  it,  and  your  Honor  also. 

Q.  (By  Mr.  Ryan)  :  In  regard  to  this  control 
panel,  you  say  that  is  on  the  same  deck  as  this  motor 
and  30  or  40  feet  away,  is  that  correct  ? 
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A.     Approximately,  yes. 

Q.  Is  there  any  fixed  object  in  the  way  of  it 
that  would  prevent  a  man  standing  at  the  control 
panel  from  seeing  men  operating  the  winch  by 
hand? 

A.    From  the  control  panel,  you  mean? 

Q.    Yes. 

A.  It  is  impossible  to  see  anyone  at  the  winch 
from  the  control  panel  for  it  is  in  a  housing  behind 
a  closed  door  and  you  would  have  to  open  the  door 
and  go  back  into  a  corner,  and  [42]  it  is  impossible 
to  see  for  it  is  in  the  opposite  direction  from  where 
you  could  look  out  through  that  door. 

Mr.  Collett:  If  the  Court  please,  again  in  Ex- 
hibit 2,  is  a  picture  of  the  Aultman,  and  I  am  per- 
sonally standing  in  front  of  the  entrance  of  that 
control  board  here,  for  counsel's  information,  so 
we  can  save  some  time  for  the  Court.  It  seems  to 
me  there  are  matters  here  we  can  dispose  of  very 
readily. 

Mr.  Ryan:  I  won't  be  long.  I  would  like  to  do 
it  my  own  way.  Maybe  counsel  can  cross-examine 
on  that  if  he  wishes. 

Q.  (By  Mr.  Ryan)  :  From  the  control  panel 
you  say  the  current  would  go  into  a  dead  man 
switch,  is  that  it? 

A.  Well,  that  is  the  controlled  circuit.  The  con- 
trolled circuit  goes  to  the  dead  man  switch. 

Q.     Where  is  the  dead  man  switch  located  ? 

A.  Well,  it  is  right  along  side  of  the  motor  so 
that  you  could  at  the  same  time  go  down  below  to 
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see  when  the  boat  is  ready.   The  man  has  control  of 

the  lifeboat  from  the  dead  man  switch. 

Q.  When  you  say  "dead  man  swit>ch,"  do  you 
mean  a  switch  where  you  have  to  keep  your  hand 
on  the  switch  in  order  to  keep  it  operating? 

A.     That  is  right. 

Q.  If  you  don't  keep  your  hand  on  the  switch 
will  the  switch  operate? 

A.     That  automatically  breaks  the  current.  [43] 

Q.  Then  you  mentioned — so  your  Honor  will 
understand — two  limit  switches.  Please  tell  us 
where  they  are  located. 

A.  These  limit  switches  are  located  between  the 
runways  of  the  lifeboats,  one  on  either  side. 

Q.     How  high  above  deck  are  they? 

A.     About  ten  feet  above  deck.  Eight  or  ten  feet. 

Q.     What  is  the  function  of  these  limit  switches? 

A.  These  limit  switches,  as  the  boat  gets  up  to 
its  position  at  its  nest  they  automatically  cut  the 
current  on  the  motor  and  stop  the  motor. 

Q.  That  is  to  jjrevent  the  boat  going  too  high 
and  busting  everything  up  above  overhead. 

A.     That  is  right,  sir. 

Q.  When  the  boat  goes  there  and  reaches  its 
cradle  the  limit  switches  automatically  shut   off? 

A.  It  is  just  before  it  gets  to  the  nesting  point 
when  it  shuts  off.  It  is  adjusted  so  that  it  shuts 
oft'  about,  oh,  I  would  say  eight  or  ten  inches  before 
it  reaches  its  nest. 

Q.     Now,  let  me  ask  you  this:  Assuming  number 
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5  lifeboat,  let  us  sa}^,  on  the  day  of  the  accident  was 
in  its  nest.  Let's  assume  further  that  no  one  was 
manually  holding  his  hand  on  the  dead  man  control 
switch  on  the  rail,  or  wherever  it  was.  Now,  what 
is  the  only  method  of  starting  the  motor  on  the 
number  5  winch  under  those  circumstances? 

Mr.  Collett:  Well,  if  the  Court  please,  I  am 
going  to  [44]  o])ject  to  that,  what  was  the  only 
method.  There  is  nothing  to  indicate  whether  there 
is  an  only  method,  and  to  assume  whether  or  not 
there  is  any  method  or  methods,  but  the  question 
includes  "the  only  method." 

Mr.  Ryan:     I  will  take  that  amendment. 

Q.  (By  Mr.  Ryan) :  Tell  us,  what  is  the  method 
of  starting  the  motor  on  the  number  5  winch? 

A.  Well,  this  dead  man  switch  operates  a  sole- 
noid on  the  contact  board.  In  other  words,  it  ener- 
gizes this  solenoid  when  the  contactor  is  pulled, 
makes  contact,  and  that  feeds  power  to  the  motor. 

Q.  Well,  if  the  motor  is — assuming  that  the 
motor  is  not  operating.  Assume  further  that  two 
men  have  a  crank  at  the  winch  and  are  winding  the 
ca])le  around  the  drum  of  the  winch,  turning  that 
drum  manually  by  hand.  If  that  is  so,  what  would 
a  i)erson  have  to  do  to  start  the  motor  on  that 
winch  ? 

A.  Well,  the  first  thing,  the  knife  switch  would 
have  to  be  closed  and  the  conductor  would  have  to 
be  energized. 

Q.  The  knife  switch  would  have  to  be  closed 
and  what  else? 
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A.  And  the  solenoid  on  this  container  would 
have  to  bo  energized. 

Q.     What  is  that  word?  A.     Solenoid. 

Q.  Would  have  to  be  energized?  Now,  where 
is  this  knife  switch  you  are  talking  about  [45]  lo- 
cated? 

A.     That  is  on  the  panel,  at  the  control  panel. 

Q.  That  is  the  panel  you  have  told  us  about 
which  is  30  or  40  feet  away  from  this  winch  and 
on  the  same  deck?  A.     Yes. 

Q.  You  say  the  knife  switch  would  have  to  be 
])ulled?  What  would  a  person  have  to  do  to  pull 
the  knife  switch? 

A.  Well,  he  would  have  to,  first  of  all,  get  into 
the  compartment  and  open  the  panel.  The  panel  is 
an  enclosed  panel.  He  would  have  to  open  that 
and  manuall}^  close  the  knife  switch. 

Q.  And  that  switch  is  merely  like  any  other  elec- 
tric switch,  just  move  it?  A.     That  is  right. 

Q.  Then  you  say  if  you  did  that  the  solenoid 
would  be  energized?  A.     No,  sir. 

Q.     What?  A.     No,   sir. 

Q.  How  do  you  energize  the  solenoid  in  that 
panel  ? 

A.  You  would  have  to,  first  of  all,  before  you 
could  do  that,  you  would  have  to  bypass  the  limit 
switches  and  the  press  the  dead  man  swdtch. 

Q.  Supposing  the  lifeboat  is  in  the  nest,  that 
would  eliminate  the  limit  switch? 

A.     That  is  riffht. 
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Q.  If  no  one  is  holding  down  the  dead  man 
switch,  that  would  [46]  eliminate  that  switch  I 

A.     That  is  right. 

Q.  Therefore,  is  it  true  a  man  at  the  panel  could 
turn  on  the  electricity  for  that  motor  by  shoving 
in  the  panel? 

A.     Manually  closing  the  contactor,  yes,  sir. 

Q.  Did  you  ascertain  in  your  investigation  that 
it  was  the  duty  of  the  ship's  electrician  to  stay 
right  by  that  panel  during  an  entire  lifeboat  drill? 

A.     No,  I  did  not. 

Mr.  Collett:  I  object  to  that,  what  would  have 
been  the  duties  of  the  electrician,  so  far  as  this 
witness  is  concerned. 

Mr.  Ryan:  Well,  we  will  have  the  electrician's 
deposition  for  that. 

The   Court:     All   right. 

Q.  (By  Mr.  Ryan) :  I  don't  know  if  I  under- 
stand that.  Is  that  a  hard  thing  to  do?  If  a  man 
is  standing  by  the  panel,  is  it  hard  to  start  that 
motor?    Does  he  merely  have  to  press  the  switch? 

A.  It  isn't  a  switch,  sir.  The  contactor  is  not 
a  switch  that  does — it  isn't  made  for  pressing  man- 
ually at  all. 

Q.  By  that  I  mean  is  it  much  of  an  operation 
to  turn  on  the  electric  current? 

A.  Well,  you  would  have — this  particular  con- 
tactor is  a  magnetic  contactor  and  just  a  plate 
whereby  as  soon  as  a  solenoid  is  energized  you 
would  poke  this  plate  in,  so  by  [47]  pushing  the 
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plate   in   you   automatical!}^    make    contact   at   the 

main  motor. 

Q.  By  pushing  the  plate,  is  it  something  that 
could  be  done  just  like  pushing  one  of  these  but- 
tons over  here  in  the   Courtroom? 

A.     It  isn't  as  simple  as  that,  no. 

Q.  How  do  you  push  this  plate  to  start  the  elec- 
tricity'? Do  you  do  it  with  a  tool  or  by  hand  or 
what? 

A.  You  could  push  it  in  with  your  finger  or  a 
pencil  or 

Q.  Let  me  ask  you  this  question,  which  I  think 
is  very  important,  your  Honor,  in  this  case:  You 
as  an  electrician,  do  you  know  if  there  is  any 
other  way  of  starting  the  motor  at  that  number  5 
winch  other  than  you  have  indicated? 

A.     I  don't  know  of  any  other  way,  sir. 

Mr.  Ryan:  No  other  way.  That  is  all,  your 
Honor. 

Cross-Examination 
By  Mr.  Collett: 

Q.  Well,  somel^ody  using  the  dead  man  switch, 
with  the  knife  switch  in  place  it  would  start  the 
motor,  wouldn't  it? 

A.  Not  if  the  limit  switches  were  not  by-passed. 
If  the  boat  was  in  the  nest  and  the  limit  switches 
were  operating — they  were  in  proper  adjustment 
when  I  examined  them.  The  dead  man  switch  could 
not  operate  the  motor  with  the  boat  nested. 

Q.  Under  what  circumstances  can  you  operate 
the  motor  with  the  boat  nested?   [48] 
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A.  By  throwing  in  the  knife  switch  and  closing 
this  contactor  manually. 

Q.  In  other  words,  in  any  situation  in  which 
the  lifeboats  have  been  nested  and  this  wire  is  being 
strung  and  these  men  utilized  powder  to  wind  up 
the  wire  onto  the  drum,  what  has  been  the  process 
by  which  they  could  utilize  the  power? 

Mr.  Ryan:  Just  a  moment,  your  Honor.  If  I 
understand  that  question  correctly  he  is  asking 
this  witness  to  assume  the  men  had  used  power  to 
wind  the  cable  on  the  drum,  and  I  think  the  testi- 
mony is  to  the  contrary,  that  they  did  it  by  hand. 

Mr.  Collett:  I  said  assuming  that  the  wire  had 
been  run  and  the  men  were  winding  that  wire  back 
on  the  spool,  the  lifeboats  nested,  what  would  be 
the  process  whereby  they  would  utilize  the  power. 

Mr.  Ryan:  Just  a  moment.  I  object  to  that  on 
the  ground  that  it,  number  one,  assumes  some- 
thing not  in  evidence,  and,  number  2,  he  is  asking 
the  witness  for  a  question  as  to  what  might  have 
happened  which  didn't  occur  at  the  time  of  the  ac- 
cident.   It  injects  a  false  element  in  the  case. 

The  Court:     Well,  he  may  answer. 

Mr.  Ryan:     All  right. 

A.  The  solenoid  cannot  be  operated  with  the 
boat  nested.  And  the  limit  switches  in  position, 
which  would  automatically  cut  the  current  to  the 
solenoid.  They  would  have  to  be  [49]  eliminated 
first. 

Q.  (By  Mr.  Collett)  :  The  limit  switches  would 
have  to  be  animated  first,  you  say? 
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A.     Eliminated. 

Q.  What  method  is  used  to  eliminate  the  limit 
switches  ? 

A.  Well,  the  only  method  I  know  of  now,  is 
just  put  the  bumpers  across  the  limit  switches; 
in  other  words,  by-pass  the  limit  switches. 

Q.  Then  when  the  lifeboats  are  nested  if  they 
put  bumpers  up  there  you  can  by-pass  that  and 
operate  it  from  the  dead  man  switch? 

A.     Yes,  if  the  knife  switch  is  in. 

Mr.    Ryan:     If   Avhat? 

A.     If  the  knife  switch  is  in. 

Q.  (By  Mr.  Collett)  :  By  your  examination  on 
the  day  after  this  accident  you  found  all  gear  in 
perfect  working  condition,  is  that  right? 

A.     That  is  right. 

Q.     No  defect  of  any  kind?  A.     No,  sir. 

Mr.  Collett:     That  is  all. 

Redirect  Examination 
By  Mr.  Ryan: 

Q.  Here  is  something  I  want  to  find  out.  If 
I  understand  your  testimony  correctly,  did  you  or 
did  you  not  state  this,  that  with  the  lifeboat — 
when  the  lifeboat  is  [50]  nested  you  cannot  start 
the  motor  by  the  dead  man  control,  is  that  correct? 

A.     That  is  right. 

Q.  So,  so  far  as  this  accident  is  concerned,  we 
can  eliminate  the  dead  man  control  as  a  factor, 
can't  we?  A.     Yes. 
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Q.  Because  even  if  the  man  did  by  his  hand  op- 
erate the  dead  man  control,  with  the  lifeboat  nested 
that  couldn't  start  the  motor? 

A.     That  is  right. 

Q.  So  we  can  skip  that.  I  believe  in  your  last 
answer  that  you  gave  Mr.  Collett  you  stated  that 
even  if  somebody  put  bimipers,  which  we  have  no 
evidence  of,  im.der  the  limit  switches  still  the  motor 
couldn't  start  unless  somebody  operated  the  knife 
switch  ? 

A.     The  knife  switch  would  have  to  be  in,  yes. 

Q.  When  you  say  the  knife  switch  would  have 
to  be  in,  does  that  mean  the  switch  is  in  operation? 

A.     That  is  right. 

Q.  Does  all  this  come  back  to  the  question  that 
the  only  way  you  could  start  that  motor  is  by  op- 
erating the  knife  switch  at  the  control  panel  ? 

A.  Well,  the  knife  switch  is  a  stationary  switch, 
which  you  know,  you  put  it  in  and  it  stays  in  po- 
sition. In  other  words  it  doesn't  drop  out  when 
you  shut  oft'  the  current.  When  the  [51]  contactor 
power   is   off  it   automatically   cuts   out. 

Q.  To  reiterate  just  once:  I  asked  you  before, 
there  is  no  other  way  to  start  this  particular  motor 
of  the  niunber  5  winch  except  operation  on  the 
control  panel  on  deck  30  feet  away  from  the  winch  ? 

A.     That   is  right.     I   would   like 

Mr.  Ryan:     That  is  all. 

A.     to  state  one  thing.    When  you  asked  the 

question  before  if  I  found  any  defects,  there  was 
one  little  screw  that  was  loose  in  that  limit  switch. 
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])ut  it  had  nothing — it  was  just  simply  loose,  about 

a  quarter  of  a  turn  loose. 

Recross-Examin  ation 
By  Mr.  Collett: 

Q.     Is  that  the  control  panel? 

A.     Looks  similar  to  it. 

Q.     That  is  the  control  panel,  isn't  it? 

A.     It  is  a  similar  control,  yes,  sir. 

Q.     Could  you  identify  that  photograph? 

A.    Yes,  sir,  that  is  the  control  panel. 

The  Clerk:     Are  you  offering  this,  Mr.  Collett? 

Mr.  Collett:     Yes. 

Q.  (By  Mr.  Collett) :  There  isn't  any  way  you 
could  identify  that?  A.     No,  sir. 

Mr.  Collett:  Do  you  want  to  stipulate  that  was 
taken  on  the  15th  of  September  on  the  [52]  Ault- 
man? 

Mr.  Ryan:     Did  he  identify  that? 

Mr.  Collett:     Yes. 

Mr.  Ryan:     Then  I  will  stipulate. 

(Exhibit  was  marked  Respondent's  Exhibit 
A,  in  evidence.) 

Mr.  Collett:     The  same  for  this? 
Mr.  Ryan:    Yes. 

(An  Exhibit  was  marked  respondent's  Ex- 
hibit B,  in  evidence.) 

Q.  (By  Mr.  Collett) :  Would  you  please  indi- 
cate on  Respondent's  Exhibit  B  the  knife  switch? 
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A.     This  is  the  knife  switch   (indicating). 

Mr.  Ryan:  Pardon  me,  could  I  see  where  he 
pointed  ? 

Mr.  Collett:  Yes.  He  pointed  to  the  top  of  the 
I)hotograph.    It  has  written  on  it,  looks  like 

Mr.  Ryan:    "Discontinuing  switch." 

A.     Disconnecting  switch,  probably. 

Mr.  Collett :  Disconnecting  switch.  That  is  writ- 
ten on  there. 

Mr,  Ryan:  Could  he  mark  it  with  an  S,  if  I 
might  suggest,  to  the  knife  smtch,  because  we  refer 
to  it  so  much. 

Mr.  Collett:  All  right,  mark  them  where  you 
want.     There  are  two  knife  switches. 

A.     No,  one. 

Mr.  Ryan:     Put  it  on  the  one  knife  switch. 

A.     This  is 

Q.  (By  Mr.  Collett):  Well,  the  knife  switch 
doesn't  identify  [53]  anything  except  a  certain  type 
of  switch,  doesn't  it? 

A.     That  is   right.     Disconnecting   switch. 

Q.  Actually  a  designation  of  that  particular 
switch  that's  all. 

A.     A  disconnecting  switch. 

Q.  A  disconnecting  switch,  physically  a  knife 
switch,  is  that  right?  A.     That  is  right. 

Q.  And  the  switch  you  have  indicated  with  a 
mark  ''X,"  and  which  has  writing  on  the  side,  ''Dis- 
connecting switch"  at  the  top  of  the  photograph. 
Respondent's  Exhibit  B,  that  is  operated  man- 
ually? I 
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A.  Manually.  There  is  a  handle  above  it  and 
you  just  j)ull  that  handle. 

Q.  Could  you  indicate  on  there  what  the  main 
contactor  is? 

A.     This  is  the  main  contactor  here. 

Q.  Would  you  put,  say,  a  -letter  to  indicate  the 
main  contactor?  K.     I  will  jnit  "M  and  C." 

Q.  And  this  solenoid,  would  you  indicate  the 
solenoid  on  there,  too? 

A.  It  is  right  behind  this  here  (indicating).  You 
can't  see  it. 

Q.     The  solenoid  is  behind  the  main  contact? 

A.     Right  straight  under  here.     It  isn't  visible. 

Q.  Now,  this  process  whereby  you  eliminate  the 
limit  switch,  it  is  possible,  as  I  understand  your 
testimony,  by  jumping  the  [54]  limit  switch  to  op- 
erate the  motor  that  drives  the  winch  by  the  dead 
man  switch,  is  that  right? 

A.  Well,  doesn't  oi)erate  it  direct  because  it  is 
operated  through  this  contactor.  In  other  words, 
the  limit  switches  simply  interrupt  a  circuit  to  the 
solenoid  to  that  main  contactor. 

Q.  The  limit  switch  interrupts  the  circuit  from 
th(^  dead  man  switch  to  the  contactor? 

A.     That  is  right. 

Q.  NoAv,  the  conditions  that  have  to  be  present, 
then,  would  have  to  be  that  the  disconnecting  switch 
would  have  to  be  in?  A.     Yes. 

Q.  Then  you  would  have  to  do  something  to 
jump  the  limit  switch?  A.     Yes,  sir. 

Q.     And  if  that  is  done,   even  though   the  life- 
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boat  is  in  position,  you  can  operate  the  motor  from 
the  dead  man  switch?  A.     Yes,  sir. 

Mr.  Collett:     That  is  all. 

Redirect  Examination 
By  Mr.  Ryan: 

Q.  Mr.  Bush,  assume  the  men  are  out  working 
the  winch  and  the  drum  by  hand.  Assume  the  life- 
boat is  in  its  nest.  What  is  the  only  way  of  starting 
that  motor? 

Mr.  Collett:  Oh,  if  the  Court  please,  we  have 
been  all  over  this  three  or  four  times.  The  witness 
has  cross-examined,  [55]  re-examined,  and  recross- 
examined.  He  is  just  going  all  over  the  same  ques- 
tions. 

The  Court:     All  right. 

Mr.  Collett:  I  further  object  to  the  question. 
He  is  again  using  the  word  "Only." 

Mr.  Ryan:     He  has  already  said  that. 

The   Court:     Go   ahead. 

Mr.   Collett:     He   has   testified   to   the   contrary. 

A.  The  disconnecting  switch  or  knife  switch 
would  have  to  be  closed.  In  other  words,  to  vary 
the  current  it  would  have  to  have  that  main  con- 
tactor in  the  closed  position. 

Q.  (By  Mr.  Ryan) :  Is  there  any  other  way  of 
starting  that  motor? 

A.     No,  sir,  outside  of  that. 

Q.  That  is  right,  I  show  you  Respondent's  Ex- 
hibit B,  and  you  have  indicated  the  limit  switch 
on  there  by  two  metal  handles. 
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A.     Copper  handles. 

Q.  Now,  with  the  lifeboat  in  its  nest  we  can 
eliminate  the  dead  man  control,  you  say,  and  not 
having  anything  to  do  with  operating  the  motor? 

A.     That  is  right. 

Q.  Suppose  there  is  a  man  at  the  controls  and 
h(^  wanted  to  start  that  motor,  what  would  he  do 
with  that  limit  switch'?  Would  he  pull  that  out  or 
would  he  push  it  in,  that  contactor?  [56] 

A.     That  limit  switch? 

Q.     No,  no,  no.    These  two  switches. 

A.  He  would  have  to  have  that  in.  That  doesn't 
come  out  of  its  own  accord.  That  stays  wherever 
you  have  it,  either  closed  or  open. 

Q.  In  order  to  start  that  motor,  would  a  man 
piLsh  it  in  or  would  he  pull  it  out? 

A.     This  knife  switch  would  have  to  be  pushed  in. 

Q.     Would  he  have  to  do  anything  else  ? 

A.  Well,  with  that  in,  then  he  would  have  to 
push  this  in  here. 

Q.     Push  a  button? 

A.  No,  that  is  not  it.  That's  got  all  these  con- 
tacts on  it. 

Q.     Push  the  plate  in,  you  mean?  A.     Yes. 

Q.     One  plate?  A.    Yes. 

Q.  Could  that  be  done — so  that  we  understand 
it,  could  that  operation  be  done  in,  say,  five  sec- 
onds? 

A.  Well,  you  would  have  to  open  the  panel  up- 
stairs. 

Q.     Assuming  the  panel  is  opened  and  the  man 
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standing  there,  could  he  perform  that  operation 
to  start  that  motor  of  the  number  5  winch  in  five 
seconds  ? 

A.  Just  as  quickly  as  takes  me  to  reach  his 
hand  up  there  and  push  it  in. 

Q.  Then  is  the  answer  yes  or  no,  he  could  do 
it  in  five  seconds?  [57] 

A.     Oh,  yes,  he  could  if  he  is  standing  there. 

Mr.  Ryan:     That  is  all. 

Recross-Examination 
By  Mr.  Collett: 

Q.  Mr.  Bush,  is  that  the  usual  or  an  unusual 
procedure?  A.     Very  unusual. 

Q.    Very  unusual  I  A.     Yes. 

Q.  For  an  electrician  it  would  be  extraordinary, 
wouldn't  it? 

Mr.  Ryan:  I  object  to  that  on  the  ground  that 
calls  for  a  conclusion  and  opinion. 

The  Court:    I  will  allow  it.    He  is  an  expert. 

Mr.  Collett:     Read  the  question. 

(Question  read  by  the  Reporter.) 

A.     Yes,  sir. 

The  Coui-t:     Is  that  all? 

Mr.  Collett:     Just  possibly  one  more  question: 

Q.  (By  Mr.  Collett) :  I  am  trying  to  under- 
stand what  you  have  in  mind  when  you,  in  re- 
sponse to  counsel's  question,  use  the  term  "only 
way."  I  understand  with  that  switch  in,  the  knife 
switch,  disconnecting  switch,  if  you  jump  the  limit 
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switch,  then  the  motor  can  be  operated  from  the 

hand  rail?  A.     Yes. 

Q.  Obviously  that  hand  switch  is  kind  of  a  mas- 
ter switch?  [58]  A.     That  is  right. 

Q.     That  has  to  he  in  to  get  any  juice  at  all. 

A.     That  is  right. 

Q.  Now,  the  knife  switch,  the  disconnecting 
switch  being  in,  this  extraordinary  procedure  of 
poking  a  finger  or  pencil  or  something  in  this  main 
contactor  might  start  it,  or  if  the  limit  swatch  is 
jumped  and  it  is  operated  from  the  hand  rail,  from 
the  dead  man  sw'itch,  is  that  right? 

A.     That  is  right. 

Q.  That  is  what  I  understand  your  testimony 
to  be? 

Redirect  Examination 
By  Mr.  Ryan : 

Q.  I  don't  understand  your  testimony  that  way. 
You  mean  a  man  could  climb  aloft  underneath  the 
lifeboat  in  its  nest  and  work  a  switch  from  up 
there?  A.     No,  sir. 

Q.  That  is  what  counsel  thinks  you  mean,  I 
think.  A.     No,  sir. 

Q.  Which  and  what  did  you  mean  when  you  an- 
swered his  last  question? 

A.  When  we  talked  about  jumping  a  switch  we 
mean  by  simply  taking  the  two  pieces  of  wire  and 
l)ringing  the  wire  around  the  switch  to  by-pass  the 
switch.  That  is  how  we  call  jumping  the  switch, 
^lanually  that  could  not  ]3e  operated  ])ecause  we 
would  have  to  lift  the  l)olt  up.  [59] 
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Q.  In  order  to  perform  that  operation  Mr.  Col- 
lett  is  talking  about  you  would  have  to  lift  the 
boat  up? 

A.  You  would  have  to  get  the  boat  out  of  that 
position  because  the  weight  of  the  boat  is  pressed 
down  on  the  limit  switches  and  disconnects  the  main 
contactor. 

Q.  When  you  made  your  investigation,  Mr.  Bush, 
the  next  day,  was  the  boat,  so  far  as  you  know,  in 
the  same  position  it  was  at  the  time  of  the  accident 
or  had  it  been  moved? 

A.     When  I  was  there  it  was  in  the  next. 

Q.     It  was  in  the  next?  A.     Yes,  sir. 

Q.     Were  all  the  cables  in  their  shivs? 

A.     Yes,  sir. 

Q.  Here  is  what  I  want  to  understand:  Do  I 
understand  correctly  if  the  lifeboat  is  in  the  nest 
you  are  unable  to  perform  that  operation  of  jump- 
ing the  limit  switches,  is  that  correct? 

A.  Manually.  You  have  to  do  it  physically  with 
a  wire,  which  is  not  any  procedure  to  do.  I  mean, 
it  isn't  the  correct  procedure. 

Q.  Of  course  you  had  no  evidence  anyone  did 
that,  did  you?  A.     No,  sir. 

Mr.  Collett:  Oh,  I  object  to  this,  if  the  Court 
please. 

Q.  (By  Mr.  Ryan) :  If  you  had  a  lifeboat  in 
the  nest  and  if  somebody  had  gone  through  that 
extraordinary  procedure  of  [60]  putting  a  wire  to 
jump  the  limit  switches,  how  would  tliese  men  even 
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under  those  circumstances  up  there  at  the  limit 

switch  start  the  motor? 

A.  The  same  man  ?  It  would  be  impossible.  He 
couldn't  reach  it. 

Q.  Then  is  there  any  way  of  operating  the  limit 
switch  underneath  the  lifeboat,  with  the  lifeboat  in 
its  nest,  is  there  any  waj^  to  make  energy  go  from 
there  to  the  motor  directly  from  the  limit  switch? 

A.     No,  sir. 

Q.  Then  I  don't  understand  what  you  mean  by 
answering  Mr.  Collett's  question  that  you  could  by 
jumping  the  limit  switch  start  the  motor  from  the 
limit  switch  underneath  the  lifeboat. 

Mr.  Collett:     He  didn't  say  that. 

A.  No,  I  stated  from  the  dead  man  switch,  is 
what  I  understood  him  to  say. 

Q.  Oh,  I  see  what  you  mean.  In  other  words,  if 
somebody  went  through  the  extraordinary  proce- 
dure of  putting  a  wire  underneath  the  limit 
switch 

A.  There  are  two  of  them  limit  switches,  inci- 
dentally. 

Q.     Two  of  them  operate  in  one  lifeboat? 

A.    Yes. 

Q.     He  would  have  to  do  that  for  both  switches? 

A.     That  is  right. 

Q.  If  somebody  did  that,  and  if  somebody  went 
over  to  the  [61]  dead  man  control  on  the  rail  and 
held  his  hand  on  it,  then  he  could  have  started  the 
motor  ?  A.     Yes. 

Q.     But  you  would  have  to  have  those  three  fac- 
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tors  present  jumping  both  limit  switches  and  hold- 
ing your  hand  on  the  dead  man  control? 

A.  Yes,  and  the  disconnecting  switch  would  have 
to  be  in. 

Q.  Yes,  those  so-called  knife  switches  in  the 
control  room?  A.     Yes. 

Mr.  Ryan:     That  is  all. 

Mr.  Collett:     That  is  all. 

(Witness  excused.) 

Mr.  Ryan:    Mr.  Sinclair,  please. 

The  Court:  Gentlemen,  I  have  had  a  long  day. 
Can  this  witness  come  back  tomorrow? 

Mr.  Ryan:  I  wonder  if  we  might  eliminate  one 
witness  maybe  by  stipulation  before  we  conclude? 
I  have  Mr.  Brown  from  Westinghouse.  He  is  one 
of  the  helpers.  He  wasn't  in  electrical  engineering, 
but  he  helped  this  last  witness  to  make  the  test  and 
found  nothing  wrong  with  the  electrical  equipment. 

Mr.  Collett:  Well,  I  will  stipulate  there  was 
nothing  wrong  with  the  electrical  equipment. 

Mr.  Ryan:     Then  he  won't  have  to  come  back. 

The  Court:  AVhen  you  say  there  was  nothing 
wrong  with  the  [62]  electrical  equipment,  you  mean 
in  principle? 

Mr.  Ryan:  They  made  tests  to  find  out  if  there 
was  anything,  any  defect  in  it  that  might  cause 
this  accident,  and  found  nothing. 

The  Court:  I  tried  an  electrical  case  here  and 
I  have  been  through  this  electricity  business  three 
or  four  times.  What  is  your  theory,  Mr.  Collett, 
as  to  how  it  happened  ? 
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Mr.  Collett:  If  the  Court  please,  I  don't  know. 
I  don't  know  just  how  tlie  thing  could  happen.  It 
seems  to  me  it  just  might  ])e  deliberate.  Th(^  wit- 
nesses testified  that  by  sticking  a  finger  in  that  main 
contact  that  you  could  cut  through  the  dead  man 
switch  and  the  limit  switch,  but 

The  Court:  Well,  you  could  apply  that  to  the 
disconnecting  switch.  Either  there  was  negligence 
or  res  ipsa  loquitor.  This  thing  just  didn't  hai)pen. 
I  have  been  through  too  many  of  these  things.  I 
am  not  too  much  concerned  as  to  that  aspect.  I 
don't  want  to  prejudge  matters,  but  I  have  been  all 
through  them.  There  isn't  much  question.  This 
man  was  killed. 

Mr.  Ryan:     That  is  right. 

Mr.  Collett:     No  question  about  that. 

The  Court:  He  didn't  commit  suicide  and  no 
one  murdered  him. 

Mr.  Ryan:     No. 

The  Court :  I  am  satisfied  of  negligence.  Where 
do  we  start  from  there?  [63] 

Mr.  Ryan:  Then  I  will  put  the  widow  on  in  the 
morning  and  her  testimony  won't  take  five  minutes. 

The  Court:  All  right.  Adjourn  until  tomorrow 
morning,  ten  thirty  in  the  morning.  At  ten  thirty 
we  will  go  ahead. 

(Thereupon  this  cause  was  adjourned  to  Fri- 
day, May  26,  1950,  at  the  hour  of  10:30  a.m. 
and  thereafter  further  adjourned  to  June  6, 
1950.)  [64] 
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June  6,  1950—10:00  A.M. 

The  Clerk:  Case  of  Rina  Maria  Vatuone  vs. 
the  United  States,  on  trial. 

Mr.  Ryan:     Ready,  your  Honor. 

Mr.  Collett:     Ready. 

Mr.  Ryan:  If  it  please  your  Honor,  you  will 
recall  when  this  trial  came  up  the  last  time  your 
Honor  made  the  statement  that  it  looked  to  the 
Court  at  that  stage  of  the  proceeding  that  this  was 
a  res  ipso  loquitor  case.  I  have  done  a  little  re- 
search on  the  law  since  that  time  and  I  have  come 
to  that  conclusion,  but  in  order  to  bolster  this  and 
to  prove  exclusive  control  on  the  part  of  the  defend- 
ant of  the  panel  that  operated  the  switch  for  light 
No.  5,  I  want  to  offer  in  evidence  a  deposition  of 
Henry  W.  Chandler,  the  ship's  electrician,  who  had 
charge  of  the  whole  thing,  which  was  taken  on  Sep- 
tember 8,  1949,  by  myself  on  behalf  of  the  Plain- 
tiff. 

Mr.  Collett:  Objected  to,  if  the  Court  please. 
It  was  objected  to  at  the  time  of  the  deposition  that 
it  was  noticed  under  the  wrong  rule,  and  there  is 
no  showing  here  of  compliance  with  the  provisions 
of  Section  639,  Title  28,  and  it  cannot  be  introduced 
in  evidence,  if  there  is  no  showing  that  the  witness 
is  not  available. 

Mr.  Ryan:  In  answer  to  that  I  wish  to  say  that 
United  States  Code,  Title  28,  Section  639,  has  to 
do  with  depositions  be  bene  esse,  which  is  still  the 
rule  in  Admiralty.  It  merely  provides  that  rea- 
sonable notice  must  be  given  to  the  opposition.  [65] 
In  the  file  w^e  have  the  written  notice  of  taking  this 
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deposition  which  shovvs  the  notice  to  take  the  depo- 
sition is  dated  Seiiteml^er  6,  and  the  deposition  was 
noted  for  Septemljei*  8,  two  days  later.  Further- 
more, your  Honor,  Mr.  Collett  on  behalf  of  the  Gov- 
(^rnment  appeared  at  the  taking  of  the  deposition 
and  sat  throughout  the  entire  deposition.  So  first 
I  contend  that  the  notice  of  taking  deposition  was 
adequate  because  it  was  on  tAvo  day's  notice 

The  Court:  There  was  a  decision  that  came 
down  from  Pennsylvania  in  the  last  several  months. 
It  appeared  in  the  advance  sheets  of  the  Federal 
Rules  Decision  bearing  upon  depositions  in  Ad- 
miralty. The  decision  escaped  my  notice,  I  think 
you  will  find  it,  Mr.  Collett,  in  more  recent  deci- 
sions.    Who  is  this  witness? 

Mr.  Ryan :  This  witness  is  the  ship 's  electrician, 
the  man  Avho  actually  pulled  the  switch. 

The  Court:     Where  is  he  now? 

Mr.  Ryan:  First  I  wish  to  say  this:  At  that 
time  w^e  took  his  dei:>osition  on  the  ground  he  was 
leaving  to  go  to  sea,  and  he  stated  there  he  w-as 
going  to  sea.  As  far  as  I  know,  he  is  at  sea.  He 
is  a  marine  electrician.  He  is  not  a  shori^  side 
woi'ker. 

Mr.  Collett:  If  the  Court  please,  it  was  objected 
to  at  the  time  especially  and  consistently  at  the 
l^eginning  of  the  deposition  that  the  deposition  was 
being  taken  not  in  accordance  with  \JoQ^  the  proper 
rule.  It  appeared  from  the  preliminary  questions 
the  witness  would  be  gone  for  only  a  period  of  one 
month.  In  addition  to  the  other  objection,  there 
is  no  showing  here  he  is  at  sea,  he  is  not  outside 
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the  jurisdiction  of  this  Court  to  the  extent  of  one 
hundred  miles,  or  he  has  since  ceased  to  be.  There 
has  to  be  some  showing. 

Mr.  Ryan:  I  think  your  Honor  has  discretion 
in  the  matter  and  that  an  inference  can  be  drawn 
from  the  fact  that  he  is  a  seafaring  electrician,  that 
he  is  making  regular  trips  to  sea,  and  further- 
more the  Government  should  have  him  here  if  he 
is  in  San  Francisco  because  he  was  their  chief  actor 
as  far  as  this  accident  is  concerned. 

The  Court:  Before  Mr.  Collett  urged  substan- 
tially as  follows.  He  objected  to  the  deposition  on 
the  ground,  one,  that  it  was  premature,  that  is, 
the  taking  of,  the  deposition  was  premature,  and  on 
the  further  ground  that  the  notice  did  not  specify 
any  of  the  conditions  of  Section  639,  Title  28  of  the 
U.  S.  Code.  According  to  the  notice  the  witness  is 
a  resident  of  the  City  and  County  of  San  Francisco. 
There  has  been  no  showing  that  he  will  not  be  here 
at  the  time  of  the  trial,  and  Mr.  Collett  stated,  "I 
have  noted  an  objection  in  this  case  that  it  is  pre- 
mature to  take  a  deposition."  At  this  time  I  have 
nothing  on  the  case,  and  that  objection,  of  course, 
is  not  valid.  I  think  as  a  matter  of  precaution,  so 
there  will  be  no  possible  claim  hereafter  of  abuse 
of  discretion  on  [67]  my  part,  a  determination 
be  made  as  to  the  present  whereabouts  of  this  wit- 
ness. 

Mr.  Ryan:  Yes,  your  Honor.  We  may  do  that 
very  quickly. 

The  Court:  If  the  witness  Chandler  is  absent 
from  the  jurisdiction,  of  course  I  will  take  the  dep- 
osition and  have  that  in  the  record. 
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RINA  MAIMA  VATUONE 

was  called  as  a  witness  and   testified  as   follows, 
sworn : 

Direct  Examination 
By  Mr.  Ryan: 

Q.     Where  do  you  live,  Mrs.  Vatuone 'if 

A.     At  4452  Arlington  Avenue,  Santa  Rosa. 

Q.  And  at  the  time  of  your  husband's  death 
where  did  you  live? 

A.     At  3350  Broderick  Street,  San  Francisco. 

Q.  Were  you  appointed  by  the  Superior  Court 
of  the  State  of  California  in  and  for  the  City  and 
County  of  San  Francisco,  administratrix  of  the 
estate  of  Paul  B.  Vatuone,  deceased? 

A.     Yes,  I  was. 

Mr.  Ryan:  Your  Honor,  at  this  time  I  offer  in 
evidence  a  certified  copy  of  her  letters  of  adminis- 
tration in  that  estate. 

Mr.  CoUett:  I  would  just  like  to  take  a  look 
at  it. 

(The  document  was  handed  to  Mr.  Collett.) 

Mr.  Ryan:     No  objection,  counsel  states. 
The  Court:     It  may  be  marked. 

(The  certified  copy  of  the  letters  of  admin- 
istration referred  [68]  to  above  was  marked 
Libellant's  Exhibit  No.  1  in  evidence.) 

Q.  (By  Mr.  Ryan)  :  What  was  the  relationship 
between  you  and  Mr.  Vatuone?  Was  he  ,your  hus- 
band? A.     Yes,  he  w^as. 

Q.     When  and  where  were  you  married? 
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A.  AVe  were  married  at  St.  Fimiebar's  Church 
in  San  Francisco,  on  November  15,  1936. 

Q.  Were  there  any  issue  of  said  marriage,  any 
children?  A.     Yes,  there  was  a  daughter. 

Q.     What  is  your  daughter's  name? 

A.     Paulette  Vatuone. 

Q.     How  old  was  ]Mr.  Vatuone  when  he  died? 

A.     44. 

Q.     How  old  were  you  at  the  time  of  his  death? 

A.     37. 

Q.  And  how  old  is  your  daughter  Paulette  at  the 
time  of  his  death?  A.     She  was  seven. 

Q.  Did  you  and  Mr.  Vatuone  live  together  as 
husband  and  wife  continuously  from  November  15, 
1936,  to  the  date  of  his  death,  June  15,  1949? 

A.    Yes. 

Q.     A  period  of  almost  13  years. 

A.     Yes,  that  is  right. 

Q.  Will  you  please  tell  his  Honor  what  type  of 
husband  Mr.  [69]  Vatuone  was? 

A.     He  was  a  very  good  husband. 

Q.  Maybe  I  can  help  you  a  little  bit.  When  you 
say  he  wa^s  a  very  good  husband,  did  he  work 
steadily? 

A.    Yes,  he  did.   He  was  a  good  provider. 

Q.     Was  he  a  sober  man  or  an  intoxicated  person  ? 

A.     No,  Paul  never  drank. 

Q.     He  never  drank  at  all?  A.     Never. 

Q.  Did  he  work,  for  instance,  all  through  your 
married  life?  A.     Yes,  he  did. 
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Q.  Were  you  dependent  upon  him  for  your  sup- 
port? A.     Well,  yes  I  am. 

Q.  And  was  your  daughter  dependent  upon  him 
for  support?  A.     Yes. 

Q.  How  long  had  he  worked  for  the  United 
States  Government  at  Fort  Mason? 

A.  He  worked  from  the  beginning  of  1942  'til 
November,  1946,  and  then  he  worked  from  Novem- 
ber, 1946,  until  the  end  of  1947  for  Sherry  Liquor 
Stores. 

Q.    Yes? 

A.  And  then  he  was  again  employed  by  the  Fort 
Mason  in  1948  and  1949. 

Q.  All  right.  Let  us  take  1949,  the  year  that  he 
died.  He  died  on  June  15  of  that  year,  didn't 
he?  [70]  A.     Yes. 

Q.  How  much  was  he  making  from  the  Govern- 
ment during  that  year  ?  How  much  a  month  ? 

A.  It  must  average  about — I  can  give  you  the 
round  figures.  The  average  I  don't  know.  From  the 
income  tax  notation  that  they  sent  me  he  had  earned 
in  1949  a  total  of  $1448. 

Q.     $1448— that  is  for  six  months  of  1949? 

A.     Yes. 

Q.  Let  me  ask  you  this:  In  addition  to  his  work 
for  the  Government  at  Fort  Mason,  did  he  augment 
his  income  by  other  work  ? 

A.  Yes,  he  had  a  part  time  job  at  the  Murphy 
Liquor  Store  on  Chestnut  Street. 

Q.     Did  he  work  there  at  night  ?  A.     Yes. 

Q.     He  w^orked  for  Murphy's  Liquor  Store  dur- 
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ing  May  and  June,  I  understand,  of  1949,  didn't  lie'? 

A.     Yes. 

Q.  How  much  did  he  earn  in  May  at  Murphy's 
Liquor  Store*? 

A.     It  was  $56  and  some  odd  cents. 

Q.  And  how  much  did  he  earn  in  the  two  weeks 
of  June  that  he  lived? 

A.     $42.40,  I  think  it  was. 

Q.  So  between  the  two  jobs,  that  is,  working  for 
the  Government  at  Fort  Mason  and  working  for 
Murphy 's  Liquor  Store,  would  [71]  you  say  he  aver- 
aged about  $300  a  month?  A.     Yes 

Mr.  Collett:  I  object  to  that,  if  the  Court  please. 
The  figures  speak  for  themselves. 

The  Witness :  It  is  around  $300  a  month.  A  little 
over  that,  I  think. 

Q.  Let  me  ask  you  this:  How  much  did  he  earn 
the  entire  year  of  1946,  for  instance,  where  he 
worked  for  Sherry's  Liquor  Store? 

A.     I  have  the  figures  here.  May  I  refer  to  them  ? 

Q.     Yes,  I  wish  you  would. 

A.  In  1946  he  worked  November  14th  to  Decem- 
ber 31st  and  had  a  gross  earning  of  $478.20. 

Q.     That  was  for  six  weeks?  A.     Yes. 

Q.     How  about  1947? 

A.  And  for  the  full  year  of  1947  his  earnings 
were  $3669.92. 

Q.  Tell  me  about  ^Ir.  Vatuone 's  health.  What 
was  the  state  of  his  health  before  he  was  killed  ? 

A.     Paul  was  in  very  good  health. 
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Mr.  Collett:  I  will  object  to  that  as  calling  for 
the  opinion  and  conclusion  of  the  witness. 

Mr.  Ryan:     She  could  observe  him. 

The  Court:     Overruled. 

A.     Paul  was  in  very  fine  health.  [72] 

Q.  (By  Mr.  Ryan)  :  For  instance,  take  the  year 
or  two  or  three  even  before  his  death:  Had  he  had 
any  serious  illnesses?  A.     No. 

Q.  Did  he  ever  have  any  serious  ilhiess  in  his 
life  w^hile  you  were  married  to  him? 

A.  In  his  married  life,  nothing,  and  just  prior 
to  our  marriage  he  had  his  tonsils  out  and  that 
was  the  only  time  he  was  sick  to  speak  of. 

Q.  During  your  thirteen  years  of  marriage  did 
he  work  daily  with  the  exception  of  Sundays,  Sat- 
urdays and  holidays'? 

A.  Oh,  yes,  yes,  he  was  always  employed.  At 
least  if  he  were  not  employed  he  was  out  looking 
for  it. 

Q.  How  about  his  parents  ?  Were  they  long-lived 
people  or  short-lived? 

A.  His  father  died — the  age  of  the  father  was  45. 
In  1920  his  father  died.  His  mother  is  still  living. 
She  is  a  widow. 

Q.     How  old  is  vshe  about? 


A 

Q 

A 

Q 

A 
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She  is  up  in  her  seventies.   I  think  she  is  76. 

Do  you  know  what  his  father  died  of  at  45  ? 

No,  I  am  sorry,  I  don't  know. 

That  was  many  years  ago — 1920? 

1920. 

Generally  speaking,  you  have  shown  us  here 
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where  bis  earnings  for  tlie  last  several  years  have 
approximated  $300  or  thereabouts.  During  the  13 
years  of  bis  marriage  bad  bis  [73]  earnings  been 
more  or  less  steady?  I  mean  around  that  level  or 
were  they  more  or  less? 

A.  During  the  war  years  his  earnings  were  more 
than  that  because  there  was  a  lot  of  overtime. 

Q.     How  much  did  be  earn  during  the  war  years  ? 

A.  In  the  neighborhood  of  $4000  and  better.  I 
am  quite  sure  it  was  that. 

Q.  And  then  I  suppose  during  the  1930 's  they 
were  lower?  A.     Yes,  they  were. 

Q.  Now,  let  me  ask  you  this:  in  regard  to  his 
relations  with  your  child,  did  he  show  affection  for 
the  child?  A.     She  was  very  dear  to  him. 

Q.  Did  the  child  reciprocate  that  and  show 
affection  to  him?  A.    Yes,  she  did. 

Q.     And  was  be  good  to  you? 

A.    Yes,  be  was. 

Q.  And  now,  let  me  ask  you  this  on  another 
subject  matter,  Mrs.  Vatuone:  he  died  on  June  15, 
1949,  didn't  he?  A.     Yes,  he  did. 

Q.  Within  a  short  time  of  that  time  did  you  hear 
from  anyone  connected  with  Fort  Mason  as  to  what 
your  rights  were  or  as  to  what  you  should  do  under 
the  circumstances? 

A.  I  was  told  to  get  in  touch  with  a  Mr.  Suther- 
land at  Fort  Mason. 

Q.     When  were  you  told  that?  [74] 

A.     The  week  following  the  funeral. 

Q.     Who  told  you  to  do  that  ? 
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A.  Well,  this  receptionist  at  the  hospital  that 
notified  me  of  Paul's  death. 

Q.  Where  was  he  taken?  To  the  Marine  Hos- 
pital ?  A.     Yes,  he  was. 

Q.  And  the  receptionist  at  the  Marine  Hospital 
told  you  to  contact  Mr.  Sutherland  at  the  Marine 
Hospital  ? 

A.  Yes.  I  was  upset  at  the  time  and  she  said, 
^'He  will  tell  you  where  to  go  and  help  you  out." 
And  so  I  contacted  him  the  following  week. 

Q.  You  went  out  to  Fort  Mason  and  contacted 
Mr.  Sutherland?  A.     Yes. 

Q.  Did  you  have  a  conversation  with  Mr.  Suther- 
land? A.     Yes,  I  did. 

Q.  That  was  about  a  week  after  your  husband's 
death? 

A.  Yes,  it  was  the  following  week.  The  funeral 
was  on  Saturday  and  I  started  to  work  on  it  the 
following  week. 

Q.  This  was  at  the  United  States  Government 
office  at  Fort  Mason,  was  it? 

A.     I  believe  the  building  number  was  207. 

Q.  Was  anyone  else  present  besides  Mr.  Suther- 
land and  yourself  when  you  had  this  conversation 
that  you  are  about  to  relate? 

A.  Well,  there  were  other  office  workers  in  the 
office  but  they  were  busy  with  their  own  work.  They 
were  not  talking  directly  [75]  to  me. 

Q.  Were  you  seated  at  Mr.  Sutherland's  desk 
when  you  had  this  conversation?  A.     Yes. 

Q.     What  did  Mr.  Sutherland  sav  to  vou? 
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A.  Well,  lie  said  that  lie  was  at  my  disposal  as 
to  helping  me  with  these  various  government  forms 
that  were  to  be  filled  in,  and  he  asked  me  personal 
questions  as  to  my  children  and  myself  and  my 
husband,  and  then  I  was  to  make  application  for 
compensation  and  for  whatever  benefits  were  to  be 
given  to  me. 

Q.  Did  he  prepare  any  forms  of  application  for 
compensation  for  you  to  sign  at  that  time  or  did 
that  come  in  at  another  time? 

A.  As  I  remember  correctly,  he  put  down  the 
information  and  then  said  that  his  office  worker 
would  type  it  for  me  and  then  I  could  sign  it. 

Q.     Did  you  sign  anything  that  dayf 

A.     No,  I  came  back  the  second  time. 

Q.  Have  you  related  all  the  conversation  that 
occurred  on  this  first  visit? 

A.  Well,  I  can't  remember  all  of  it,  but  I  could 
remember  the  important  sections  of  it. 

Q.  Have  you  related  all  of  the  important  sec- 
tions of  it? 

A.  The  thing  that  I  wanted  to  know  was  in  the 
event  that  I  brought  suit,  would  the  claim  for  com- 
pensation affect  it  in  [76]  any  way,  and  I  was  told, 
well,  whatever  the  award  would  be,  the  amount  of 
compensation  I  would  receive  in  the  interim  would 
be  deducted  from  that  award  and  I  would  be  allotted 
the  remaining  amount. 

Q.  Did  you  have  any  knowledge  personally  your- 
self at  that  time  as  to  what  the  law  was  with  re- 
gard to  your  rights  in  this  matter  ? 
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A.  No,  I  myself  did  not,  so  I  contacted  my  at- 
torney, Mr.  Robert  McMahon,  to  help  me  out. 

Q.  How  long  was  it  after  that  that  you  contacted 
Mr.  McMahon? 

A.     I  think  it  was  the  week  following  that. 

Q.  Did  you  believe  the  statements  that  Mr. 
Sutherland  told  you,  that  is,  that  you  had  the  right 
to  make  application  for  compensation  and  also 
bring  suit,  and  the  compensation  award  would  be 
deducted  from  the  amount  that  you  recovered  in  the 
suit?  Did  you  believe  those  statements  of  his  to  be 
true  ? 

A.  Yes,  I  believed  it  because  he  seemed  to  be  a 
person  in  the  service.  There  was  no  reason  for  him 
not  to  tell  me  what  was  right. 

Q.  Did  you,  so  far  as  you  know,  come  back  an- 
other time  and  sign  an  application  for  compensa- 
tion? A.     Yes,  I  did. 

Q.  Do  you  know  when  it  was  that  you  did  sign 
this  application? 

A.  It  was  around  the  23rd  of  that  month,  if  I  am 
right.   I  have  no  recollection  of  the  exact  date.  [77] 

Q.  After  you  contacted  Mr.  McMahon — that  is 
Mr.  Robert  McMahon  sitting  here,  is  it  not? 

A.     Yes,  it  is. 

Q.  As  your  attorney,  then  you  ascertained  that 
he  had  some  conferences  with  myself,  didn't  you? 

A.     Yes. 

Q.  Afterwards  were  you  informed  by  your  at- 
torneys that  you  could  do  both,  that  is,  accept  com- 
pensation and  bring  suit  for  damages.? 
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A.     Yes,  you  did  advise  me  of  that. 

Q.  And  did  you  choose  then  to  bring  a  suit  for 
damages  rather  than  accept  compensation? 

A.     Yes,  I  did. 

Q.  Did  you  find  out  that  your  attorney  under 
your  instructions  sent  a  telegram  and  he  appar- 
ently  

Mr.  Collett:  If  the  Court  please,  let  the  witness 
testify.  If  he  wants  to  testify,  let  him  take  the 
stand. 

Mr.  Ryan:  I  will  prove  this  by  Mr.  McMahon. 
I  will  leave  that  aside.  The  complaint  was  signed 
by  us.   I  will  leave  that  out. 

Q.  Did  you  later  on  receive  notice  that  the 
Bureau  of  Employee's  Compensation  did,  on  August 
3rd,  1949,  make  an  award  of  compensation  award- 
ing yourself  and  your  daughter  $78.75   a   month? 

A.     Yes,  I  received  that  and  mailed  it 

The  Court:  Excuse  me.  What  was  the  date  of 
that?  [78] 

^Ir.  Ryan:  August  3rd,  1949,  two  days  after  the 
suit  was  filed. 

Q.  Is  this  a  copy  of  the  warrant  that  you  re- 
ceived from  the  Bureau  of  Employee's  Compensa- 
tion ?  A.     Yes,  it  is. 

Mr.  Ryan:     I  offer  this  in  evidence,  your  Honor. 

The  Court :     It  may  be  marked  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  Libellant's 
Exhibit  No.  6.) 


Rina  Maria  Vatuone  135 

(Testimony  of  Rina  Maria  Vatuone.) 

Mr.  Collett:     No  objection. 

Q.  (By  Mr.  Ryan) :  Shortly  after  receiving 
this  award  of  compensation,  did  you  receive  a  war- 
rant in  the  sum  $118.12  that  was  supposed  to  cover 
the  period  from  the  time  of  his  death  until  some 
time  in  August  ?  A.     Yes,  I  did. 

Q.  Did  you  accept  that  check  of  the  Govern- 
ment's? 

Mr.  Collett:     If  the  Court  please 

The  Court:  I  assume  that  the  question  is  di- 
rected to  the  physical  acceptance  of  the  check  as 
distinguished  from  the  legal  interpretation  that  may 
be  placed  upon  it. 

Mr.  Ryan :     Yes,  your  Honor. 

Mr.  Collett:  I  am  trying  to  be  patient,  to  get 
the  story  out,  but  if  counsel  wants  to  take  the  stand 
and  testify,  let  him  do  so.  Otherwise  he  should  ask 
the  witness  the  questions  and  let  her  testify.  Ob- 
jected to  as  leading.  [79] 

The  Court:     All  right. 

Q.  (By  Mr.  Ryan) :  AVhat  did  you  do  with  that 
check?  A.     I  sent  it  back. 

Q.  You  sent  it  back  to  the  Govermnent  at  Wash- 
ington %  A.     Yes. 

Q.  Later  on  did  you  receive  one  more  check  in 
the  sum  of  $78.75? 

A.     I  sent  both  checks  back. 

Q.  Did  you  ever  receive  any  more  checks  from 
the  Government  other  than  those  two  that  you  sent 
back?  A.     Not  for  compensation,  no. 
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Q.  Have  you  ever  used  any  compensation  checks 
from  the  Government?  A.     No,  I  did  not. 

Q.  And  you  only  received  those  two  that  you  sent 
back,  is  that  correct?  A.     Yes,  that  is  right. 

Q.  I  show  you  a  carbon  copy  of  a  letter  dated 
August  19th,  1949,  and  addressed  to  Mr.  William 
McCauley,  Director  of  the  Bureau  of  Employee's 
Compensation,  and  I  will  ask  you  if  you  requested 
the  Government  to  comply  with  what  I  said  in  that 
letter?  This  is  just  for  identification  first. 

A.     Yes,  I  did. 

Q.     And  that  is  a  true  copy  of  the  letter,  isn't  it? 

A.     Yes,  that  is  right.  [80] 

(Discussion  between  counsel.) 

Mr.  Ryan:  Your  Honor,  counsel  questioned  me. 
The  letter  is  dated  August  19th,  and  in  handwriting 
above  it,  it  states,  "Airmailed  August  30th."  I  will 
have  to  take  the  stand  to  explain  that.  I  offer  this 
letter  in  evidence. 

Mr.  Collett:  I  will  object  to  it  at  this  time  on 
the  ground  that  no  proper  foundation  has  been  laid. 

The  Court:  Mark  it  for  identification  and  you 
can  take  the  stand. 

(The  document  referred  to  was  thereupon 
marked  Libellant's  Exhibit  No.  7  for  identifica- 
tion.) 

Q.  (By  Mr.  Ryan) :  And  in  answer  to  that 
letter  did  you  receive  this  letter  from  the  Bureau 
of  Employee's  Compensation  dated  September 
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Mr.  Collett:     If  the  Court  please 

Mr.  Ryan:     I  withdraw  the  question. 

Mr.  Collett:  Before  we  get  Mr.  Ryan's  testimony 
into  the  record  again,  let  us  follow  the  procedure 
here. 

Mr.  Ryan:  I  have  to  take  the  stand  on  this  be- 
cause this  letter  is  addressed  to  me  and  all  the  rest 
of  the  correspondence  is  with  our  office. 

The  Court:  You  might  ask  the  general  question 
of  the  lady  whether  she  authorized  you  on  her  behalf 
to  engage  in  the  correspondence. 

Q.  (By  Mr.  Ryan) :  Mrs.  Yatuone,  can  you  tell 
the  Court  whether  [81]  you  authorized  me  as  your 
attorney  to  write  to  the  Government  rejecting  the 
compensation  checks? 

A.     Yes,  I  did  authorize  you  to. 

Q.  And  you  knew  I  was  doing  that  on  your  be- 
half? A.     Yes. 

Q.  And  did  you  approve  of  that  conduct  on  my 
part?  A.     I  did. 

Mr.  Ryan:     That  is  all,  your  Honor. 

The  Court:     We  will  take  a  short  recess. 

(Recess.) 

Mr.  Collett:  If  the  Court  please,  in  order  to 
save  some  time,  I  have  what  is  known  as  the  201 
file,  the  personnel  file  of  the  personnel  division,  San 
Francisco  Port  of  Embarkation,  on  the  emplo^Tnent 
of  Mr.  Vatuone,  including  the  oath  of  office,  and  his 
various  employments  from  the  inception  of  Mr. 
Yatuone 's   employment    down   to   the   time   of   his 
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death.    I  have  shoT^n  it  to  counsel  and  I  will  offer 
this  in  evidence  as  the  employment  record,  as  far 
as  the  Government  is  concerned,  of  the  deceased  as 
an  employee  of  the  United  States. 
The  court :     So  ordered. 

(The  file  referred  to  was  thereupon  received 
in  evidence  and  marked  Respondent's  Exhibit 
C.) 

Cross-Examination 
By  Mr.  Collett: 

Q.  Mrs.  Vatuone,  you  stated  that  it  was  about 
week  after  your  husband's  death  that  you  had  a 
conversation  [82]  with  Mr.  Sutherland? 

A.     I  believe  it  was  a  week,  yes. 

Q.  You  were  informed  by  the  receptionist,  was 
it,  at  the  Marine  Hospital,  or  at  Fort  Mason '?  Where 
was  the  receptionist? 

A.  I  was  called  in.  to  the  hosiptal,  and  I  don't 
remember  the  name  exactly.  I  think  it  was  Mrs. 
Harris, 

Q.     Mrs.  Harris? 

A.  Told  me  to  get  in  touch  with  Mr.  Sutherland, 
and  in  the  meantime  Mr.  Sutherland,  I  think,  was 
trying  to  get  hold  of  my  home  by  telephone,  and  we 
finally  got  together.  He  told  me  to  come  to  Build- 
ing 207,  Fort  Mason,  to  fill  out  these  papers. 

Q.  And  your  best  recollection  of  that  date  is 
about  a  week  after  yout  husband's  death? 

A.  Yes,  I  think  it  was  during  the  next  week. 
Things  were  in  such  a   state,  I  don't  exactly  re- 
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member  the  date,  but  I  think  it  was  at  that  time. 

Q.  You  say  that  was  Building  207  at  Fort  Mason 
you  went  to  see  Mr.  Sutherland? 

A.     I  think  that  was  the  address. 

Q.  And  that  was  the  first  time  that  you  had  an 
interview  with  Mr.  Sutherland?  A.     Yes. 

Q.  That  was  the  first  time  that  you  saw  the  man, 
is  that  right?  [83] 

A.  Yes,  that  is  the  first  time  I  met  Mr.  Suther- 
land. 

Q.  Could  you  tell  us  again  now  just  what  Mr. 
Sutherland  said  to  you  in  that  conversation  that 
you  had  and  what  you  said  to  him,  to  the  best  of 
your  recollection? 

A.  I  don't  remember  the  details  and  each  ques- 
tion and  answer,  but  the  part  that  seemed  important 
to  me  and  important  to  this  case  is  if  I  received  the 
compensation  I  could  still  bring  suit  because  the 
amount  of  the  compensation  would  then  be  deducted 
from  the  award  and  I  would  get  the  remainder  or 
the  balance  of  the  award  at  the  time  the  suit  was 
adjudged  or  finished. 

Q.  Did  you  have  any  discussion  about  that  state- 
ment after  your  conversation  with  Mr.  Sutherland 
wit]i  anyone  other  tlian  Mr.  Sutherland? 

A.  I  discussed  it  with  Mr.  McMahon,  my  attor- 
ney. 

Q.  What  did  you  tell  Mr.  McMahon  that  Mr. 
Sutherland  had  said  to  you? 

A.     The  same  thing  that  I  told  you  now. 

Q.     And  that  is,  that  if  you  took  the  compensa- 
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tion,  that  if  you  recovered  from  the  Government  by 
any  other  means,  that  whatever  payments  you  might 
have  received  would  be  deducted  as  against  whatever 
other  recovery  you  made,  is  that  right? 

A.  That  in  sul^stance  is  right.  In  other  words, 
isupposing  I  had  gotten  a  $2000  award  after  suit. 
If  I  had  received  in  the  interim  $1000,  I  would  then 
get  $1000,  being  the  balance  [84]  of  my  judgment. 
That  is  the  way  that  I  understood  it. 

Q.     Did  Mr.  Sutherland  say  that  to  you  ? 

A.  He  did  not  testify  any  amounts,  no,  but  in 
substance  that  is  what  it  amounted  to. 

Q.  Did  Mr.  Sutherland  say  anything  about  a 
suit? 

A.  He  said,  "You  have  the  privilege  of  bringing 
suit,  but  in  the  interim  you  have  to  live  on  some- 
thing, and  the  compensation  that  you  receive  will 
then  be  deducted  from  the  award. ' ' 

Q.  Did  he  say  specifically  that  you  had  the 
privilege  of  bringing  suit?  A.     Yes. 

Q.  He  said  that,  and  that  you  have  to  live  on 
something  in  the  meantime?  A.     Yes. 

Q.  That  was  the  first  conversation  that  you  had 
with  him  when  he  made  such  a  statement? 

A.    Yes. 

Q.  Then  you  proceeded  to  discuss  the  matter  of 
filing  a  claim  for  compensation? 

A.  Yes.  There  was  a  form  that  I  had  to  fill  in. 
So  he  asked  me  the  questions  and  I  filled  in  what- 
ever form  I  had  for  him. 
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(Mr.    Collett    handed    a    document    to    Mr. 
Ryan. ) 

Mr.  Collett :  I  am  going  to  offer  the  whole  thing 
for  identification. 

Mr.  Ryan:  Counsel  states  he  is  going  to  offer 
this  in  evidence,  I  have  no  objection  to  that  portion 
he  showed  me.  [85] 

Mr.  Collett:  You  can  object  when  it  comes  to  the 
point. 

Mr.  Ryan:  I  have  no  objection  to  counsel  offer- 
ing the  page  which  she  signed,  and  the  one  he  has 
showed  me,  which  is  her  application.  I  am  going  to 
object  to  the  whole  file,  which  I  will  explain  to  your 
Honor  later  if  he  offers  it. 

The  Court:  There  is  nothing  before  this  Court. 
What  counsel  is  going  to  object  to  or  is  not  going 
to  object  to  is  wholly  immaterial  at  this  point.  I 
want  this  marked  for  identification.  It  may  be 
marked. 

Mr.  Collett:  It  is  an  authenticated  copy  from 
the  Federal  Security  Agency  of  the  Federal  Se- 
curity Agency  file. 

The  Court:     It  may  be  marked. 

(The  file  referred  to  was  thereupon  marked 
Respondent's  Exhibit  D  for  identification.) 

Q.  (By  Mr.  Collett):  Mrs.  Vatuone,  I  show 
you  a  portion  of  Respondent's  Exliibit  D  for  iden- 
tification. That  is  CA-5  form  entitled  "Claim  for 
Compensation  on  Account  of  Death.''    I  ask  you 
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to  identify  your  signature  at  the  bottom  of  that 

form. 

A.  Yes,  that  is  a  photostatic  copy  of  my  signa- 
ture. 

Q.  That  is  a  photostatic  copy  of  your  signature, 
is  if?  A.    Yes. 

Q.  That  is  the  form,  is  it  not,  that  was  discussed 
with  you  at  your  first  visit  with  Mr.  Sutherland? 

A.  I  don't  know  whether  it  was  my  first  or  sec- 
ond visit,  but  it  looks  like  the  form.  The  questions 
seem  to  be  answered  the  [86]  way  I  answered  them. 

Q.  Subsequently  after  your  signing  the  form  did 
Mr.  Sutherland  obtain  a  copy  of  the  certificate  of 
marriage  and  the  abstract  of  marriage  record  and 
record  at  St. — what  hospital  was  it  that  Paulette 
was  born  in?  A.     St.  Francis. 

Q.  St.  Francis  Hospital,  certifying  that  she  was 
born  on  the  17th  of  April,  1942,  and  the  certified 
copy  of  the  death  certificate  of  your  husband  to 
attach  to  the  document? 

A.     Yes,  I  had  to  obtain  those. 

Q.     Did  you  obtain  them  yourself? 

A.  Some  Mr.  Sutherland  got  for  me;  others  I 
had  to  secure  for  myself. 

Q.  I  show  you  an  affidavit  relating  to  representa- 
tives of  the  deceased's  beneficiaries,  and  likewise 
ask  you  to  identify  the  photostatic  copy  of  your 
signature.  A.     Yes. 

Q.    Was  that  document  made  out  by  you? 

A.     Yes,  I  made  this  out. 

Q.     And  that  was  sworn  to  by  you  as  an  affidavit 
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on  the  28th  of  June,  1949,  before  Anna  Pritchard, 

is  that  right?  A.     Yes,  that  is  right. 

Mr.  Ryan:  May  I  see  what  you  referred  to, 
please? 

Mr.  Collett:  Mrs.  Vatuone,  were  you  informed 
as  to  the  amount  to  which  you  were  entitled  subse- 
quent to  the  amendment  [87]  of  the  compensation 
act  of  October,  1949? 

Mr.  Ryan:  I  object  to  that,  your  Honor,  on  the 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial. Subsequent  to  the  bringing  of  this  law  suit, 
and  on  October  14th,  1949,  the  compensation  act 
was  amended  and  the  amounts  thereof  were  liberal- 
ized, and  I  object  to  that  on  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial,  because 
prior  to  that  time  she  made  her  election  to  bring 
the  suit  rather  than  to  proceed  by  compensation, 
and  she  never  did  get  anything  out  of  the  new- 
law.   So  I  make  that  objection. 

Mr.  Collett:  If  the  Court  please,  the  compensa- 
tion act  provides — and  I  am  referring  now  to  Public 
Law  357,  Section  303(g) — as  follows: 

"The  amendment  made  by  Section  201  of  this 
act  to  Section  7  of  the  Federal  Employees 
Compensation  Act  making  the  remedy  and  the 
liability  under  such  Act  exclusive  except  as 
to  masters  or  members  of  the  crew  of  any  ves- 
sel shall  axjph^  to  any  case  of  injury  or  death 
occurring  prioi'  to  the  date  of  the  enactment 
of  this " 
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Mr.  Ryan:  Just  a  moment,  your  Honor,  may  I 
interrupt,  now,  your  Honor?  I  submit  this  is  im- 
proper cross-examination  and  is  calling  for  the  con- 
clusion of  the  witness,  as  he  is  asking  the  witness 
questions  concerning  this  law.  I  suppose  that  at 
the  conclusion  of  the  case  that  we  are  going  to 
argue  [88]  the  effect  of  the  law. 

The  Court:    What  was  the  question,  counsel? 

Mr.  Collett:  The  question  I  asked  was  if  she 
was  informed  as  to  the  amount  of  compensation  to 
which  she  is  entitled  under  the  award  as  a  result 
of  the  enactment  of  Public  Law  357.  I  did  not 
use  the  specific  designation.  I  simply  referred  to 
the  amendment  to  the  compensation  act,  as  of  Oc- 
tober  

The  Court:  You  can  address  a  question  to  her 
as  to  any  conversation  she  may  have  had  with  this 
gentleman  whose  name  has  been  referred  to  con- 
cerning any  expectation  she  may  have  had  in  the 
future  under  any  particular  law  so  discussed.  Her 
interpretation,  of  course,  would  not  help  me. 

The  Court:  Did  you  have  any  discussion  with 
this  gentleman  about  any  future  compensation  you 
might  receive  under  any  amendment  or  amendments 
to  the  law  as  it  then  existed? 

A.     No,  we  had  nothing  said  about  that. 

Mr.  Collett:  Counsel  made  an  objection,  and  in 
order  that  the  Court  might  be  informed  he  stepped 
in  before  I  had  finished.  I  am  not  arguing  the  law. 
I  am  simply  addressing  myself  to  the  objection  that 
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was  made,  and  I  think  the  question  is  proper  and 
that  the  provisions  of  the  compensation  act  itself 
that  any  person — I  would  like  to  read  on  further 
if  I  may 

The  Court:     There  is  no  objection? 

Mr.  Ryan:     No. 

Mr.  Collett  (Reading) :  "That  any  person  who 
has  commenced  [89]  a  civil  action  or  an  action  in 
Admiralty  with  respect  to  such  injury  or  death 
prior  to  such  date  shall  have  the  right  at  his  elec- 
tion to  continue  such  action  notwithstanding  any 
provision  of  this  act  to  the  contrary,  or  to  discon- 
tinue such  action  within  six  months  after  such  date 
before  final  judgment,  and  file  claim  for  compensa- 
tion under  the  Federal  Employees  Compensation 
Act  as  amended  within  the  time  limited  by  Sections 
15  to  20  of  such  act  or  within  one  year  after  the 
enactment  of  this  act,  whichever  is  later.  If  any 
such  action  is  not  discontinued  and  is  decided  ad- 
versely to  the  claimant  on  the  ground  that  the 
remedy  and  liability  under  the  Federal  Employees 
Compensation  Act  is  exclusive  or  on  jurisdictional 
grounds  or  for  insufficiency  of  pleadings,  the  claim- 
ant shall,  within  the  time  limited  by  Sections  15  to 
20  of  such  act,  including  any  extension  of  such 
tiine  limitations  l)y  any  provision  of  this  act,  or 
within  one  year  after  final  determination  of  such 
cause,  whichever  is  later,  be  entitled  to  file  a  claim 
under  such  act." 

I  think  the  whole  matter  of  the  understanding 
of  the  Libellant  in  this  action  in.  regard  to  the 
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compensation  act  is  a  matter  before  this  Court,  and 
the  question  as  to  whether  or  not  [90]  she  is  entitled 
to  any  recovery,  whether  she  understands  the  fact 
that  the  claim  entitled  her  to  a  certain  award  and 
by  act  of  Congress  that  award  was  increased  I  think 
is  a  matter  that  should  be  before  the  Court  as  to 
whether  she  knows  it. 

Mr.  Ryan:  Your  Honor,  she  has  already  an- 
swered she  had  no  such  conversation  with  regard  to 
proposed  changes  in  the  law. 

Mr.  Collett:  Oh,  no,  she  has  not.  The  Court 
asked  her  with  regard  to  Mr.  Sutherland. 

The  Court:  You  might  ask  her  the  questions  if 
she  has  knowledge  concerning  the  matter. 

Q.  (By  Mr.  Collett) :  Are  you  informed  as  to 
the  amendment  made  by  Congress  in  October  of 
1949,  Public  Law  357  as  affecting  the  award  which 
is  introduced  in  evidence  as  Libellant's  Exhibit 
No.  6?  A.     Yes,  I  am  aware  of  it. 

Q.  Under  that  amendment  under  Public  Law 
357  is  the  amount  to  which  you  are  entitled  per 
month  as  compensation  the  award  that  was  made? 

Mr.  Ryan:  I  object  to  that  on  the  gromid  that 
that  calls  for  her  conclusion,  not  the  best  evidence, 
and  on  the  ground  that  it  is  incompetent,  irrelevant 
and  immaterial. 

The  Court:     Sustained. 

Mr.  Collett:  She  said  she  was  informed.  I  am 
asking  her  of  what  she  was  informed.  [91] 

Mr.  Ryan:  Also  I  object  on  the  ground  of 
hearsay. 
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The  Court:     Sustained. 

Mr.  Collett:  If  the  Court  please,  I  think  it  is 
an  important  matter. 

The  Court:  You  can  indicate  the  amount  ac- 
cording to  the  schedule  whatever  it  may  be  and 
counsel  will  stipulate  to  it.  What  effect  is  that 
going  to  have  on  my  determination  of  this  case? 
I  cannot  see  the  immediate  relevancy  as  to  what 
future  expectation  she  may  have  with  respect  to 
compensation  under  an  amended  act.  Did  you  read 
Johnson  vs.  the  United  States  which  came  down 
recently  in  the  advance  sheet  ? 

Mr.  Collett:     Yes,  your  Honor. 

The  Court:  I  happened  to  read  it  over  the  holi- 
days. 

Mr.  Ryan:  I  think  it  is  very  pertinent  to  this 
case. 

The  Court:  It  is  very  edifying.  It  goes  into  the 
question  of  the  election  of  remedies  under  the  old 
law. 

Mr.  Ryan:     Yes. 

Mr.  Collett :  A  quick  blush  on  this  question  leads 
one  down  false  alleys.  Loose  language  is  used  by 
all  the  courts  because  the  matter  is  not  properly 
thought  through. 

'I'he  Court:  Counsel,  I  am  only  indicating  to 
you  that  Johnson  vs.  the  United  States  is  an  opinion 
from  what  presumably  is  an  appellate  tribunal. 
The  circuit  escapes  me. 

Mr.  Ryan:    The  Nintli  Circuit,  Judge  Bone. 
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The  Court:  The  Ninth  Circuit,  Judge  Homer 
T.  Bone.  [92] 

Mr.  Ryan:    I  have  it  in  the  AVeekly  Law  Digest. 

Mr.  Collett :  If  you  are  referring  to  Johnson  vs. 
the  United  States  of  America,  Herbert  L.  Johnson, 
which  appears  at  1950  AC 

The  Court:  It  just  came  down,  counsel,  I  can't 
recall  the  citation. 

Mr.  Ryan:     It  was  decided  April  7,  1950. 

The  Court:  It  had  to  do  with  the  question  of 
election  of  remedies,  and  it  reviewed  practically  all 
the  authorities.  There  are  two  Johnson  cases  in  the 
circuit.  There  is  one  Johnson  case  that  came  down 
two  or  three  years  ago  on  which  our  distinguished 
Justice  Orr  wrote  the  i3revailing  opinion  and  it 
had  to  do  with  the  doctrine  of  res  ipso  loquitor, 
the  question  of  a  dropping  of  a  load  off  a  winch. 
In  that  case  the  trial  court  was  reversed.  That  is 
one  Johnson  case.  The  other  has  to  do  with  the 
election  of  remedies. 

Mr.  Ryan:  Here  it  is,  your  Honor.  It  is  United 
States  against  Johnson,  Volume  4,  page  167,  of  the 
Weekly  Law  Digest.  It  was  not  Judge  Bone;  it 
was  Judge  Pope,  Ninth  Circuit,  who  decided  it 
April  7th,  1950.  In  that  case  the  Plaintiff  was 
injured  when  the  Navy  automobile  in  which  he  was 
being  driven  by  a  Navy  chief  overturned  on  Guam. 
He  was  awarded  damages  under  the  Federal  Torts 
Claim  Act,  and  the  questions  arose 

The  Court:  That  was  my  case.  I  tried  that  case. 
That  is  another  matter.  [93] 
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Mr.  Ryan :  That  is  a  Johnson  case.  An  employee 
has  a  right  to  sue  the  United  States.  In  fact  your 
Honor  had  another  case  similar  to  this,  Lawson 
against  the  United  States,  in  which  your  Honor 
awarded  $70,000  to  an  employee  of  the  United 
States,  and  the  question  also  involved  there  was 
whether  his  sole  remedy  was  by  compensation  or 
whether  he  had  a  right  to  sue  the  United  States 
under  the  same  law  under  which  we  are  suing  here, 
the  Public  Vessels  Act.  That  is  in  1950  American 
Maritime  cases. 

Mr.  Collett :  If  the  Covirt  please,  we  could  go  on 
again.  There  is  also  the  Ferris  case,  the  Griggs 
case,  the  Jefferson  case,  which  are  presently  before 
the  United  States  Supreme  Court. 

The  Court:  Counsel,  I  am  not  foreclosing  you. 
I  am  looking  forward  with  a  great  deal  of  pleasure 
to  the  moment  when  we  launch  into  these  argu- 
ments because  I  know  you  are  well  prepared.  I 
have  been  away  from  this  matter  of  Admiralty  so 
long  I  need  a  little  refreshment  on  the  subject.  But 
at  the  moment  I  cannot  see  that  any  question  of 
this  witness  concerning  the  amendment  of  the  act 
will  aid  me  in  solving  this  problem.  If  you  have  a 
different  view,  I  will  be  glad  to  hear  you  out. 

Mr.  Collett:  I  think  the  Court  should  be  in- 
formed as  to  the  full  circumstances  surrounding 
a  person  who  purportedly  after  making  a  claim  for 
con\peiisation  and  an  award  having  been  [94]  made, 
and  the  Congress  of  the  United  States  having  in- 
creased the  amount  of  that  award,  and  subsequently 
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being  prevailed  npon  by  connsel  to  file  a  snit  against 
the  United  States  under  the  expectation  that  she 
might  get  something  more,  might  hit  the  jackpot 
or  find  a  pot  of  gold  at  the  foot  of  the  rainbow — I 
think  it  is  of  interest  to  the  Court  and  of  impor- 
tance in  the  determination  of  the  case  and  in  ap- 
preciation and  understanding  of  all  the  matters 
involved  in  the  action  that  the  information  that 
was  made  available  to  claimant,  the  libellant  in  this 
action,  should  be  before  the  Court. 

Mr.  Ryan:  I  say  that  is  no  matter  of  Mr.  Col- 
lett's.  It  is  a  matter  of  this  lady's  choice.  She 
chooses  to  proceed  this  way,  the  law  gives  her  the 
right.  She  has  a  right,  and  I  say  it  is  irrelevant  to 
bring  that  up  as  an  issue  in  this  case. 

Mr.  Collett:  This  Court  is  charged  in  seamen's 
cases  with  the  responsibility  of  considering  that  the 
libellant  as  a  seaman  is  a  ward  of  the  Court.  The 
Court  has  great  latitude  in  looking  to  the  interests 
of  libellants  as  such.  In  this  particular  case  it  is, 
of  course,  the  Government's  position,  following 
your  Honor's  decision  in  the  Garson  case,  which  is 
on  all  fours  and  which  follows  the  other  cases  which 
I  have  cited,  that  the  decedent  was  not  a  seaman. 
However,  we  have  an  employee  of  the  United 
States.  We  have  an  instance  in  which  the  Congress 
of  the  United  States  has  seen  fit  in  the  first  [95] 
instance  to  have  enacted  a  compensation  act  and 
to  have  amended  that  compensation  act.  In  the 
face  of  a  great  amount  of  speculation  as  to  whether 
or  not  that  compensation  act  was  exclusive  as  to 
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such  an  employee  as  we  have  here — that  is  not 
getting  into  the  member  of  the  crew  question,  which 
is  purportedly  left  in  status  quo  by  the  express  pro- 
vision of  the  act — the  Congress  of  the  United  States 
has  made  that  act  exclusive  and  retroactively  ex- 
clusive and  has  allowed,  and  we  perhaps  might  say, 
in  its  infinite  wisdom  and  its  consideration  for  all 
persons  and  their  right,  that  the  provision  that  I 
just  read  to  your  Honor,  that  in  the  event  a  person 
may  have  filed  a  suit  prior  to  the  time  the  act  went 
into  effect,  that  they  continue  prosecution  of  that 
suit.  Purportedly  if  that  prosecution  is  continued 
to  the  point  where  they  received  nothing  on  the 
merits,  then  they  have  lost  their  compensation  as 
well  as  their  expectation  of  recovery.  Now,  this 
compensation  matter  is  a  very  important  question 
for  the  Court  to  consider  in  the  interest  of  the 
libellant  that  she  understands  or  whoever  it  may 
be  understands  that  when  they  have  proceeded  with 
the  action,  that  they  precluded  themselves  from 
receiving  compensation.  But  again  Congress  in  its 
wisdom,  and  having  in  mind  apparently  that  there 
is  a  good  deal  of  doubt  about  the  exclusiveness  of 
the  compensation  act  as  to  such  an  employee  as 
we  have  here,  the  argument  is  very  strong.  Granted 
in  the  seamen's  cases,  because  of  the  provision  that 
is  in  there,  the  matter  has  not  reached  a  high 
enough  Court  to  have  it  clarified.  It  may  be  [96] 
clarified  by  the  time  Jefferson,  Ferris  or  Grrigg 
cases  have  found  their  way  through  the  Supreme 
Court.   Perhaps  the  Supreme  Court  will  clarify  the 
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Brooks  case  and  its  status,  but  we  have  here  an 
individual  who  is  deceased,  who  was  not  a  member 
of  a  crew,  and  is  therefore  not  entitled  to  the  ex- 
clusionary provision  in  the  compensation  act  that 
allows  a  seaman  to  remain  in  his  status  quo.  But 
the  act  now  is  exclusive  as  to  every  person  who 
suffers  an  injury  or  to  any  heir  who  might  endeavor 
to  bring  such  an  action  as  result  of  the  death. 

Mr.  Ryan:  I  wonder  if  I  might  interrupt  a 
moment?  I  see  counsel  is  going  into  an  extended 
discussion  of  the  law.  I  have  Mr.  Powers  here.  He 
inquired  of  the  electrician.  It  is  almost  twelve 
o'clock.  I  wonder  if  I  can  withdraw  the  lady  so  I 
can  put  him  on  ? 

Mr.  Collett :  That  is  very  nice,  but  it  is  not  going 
to  take  me  long. 

Mr.  Ryan :  Can 't  we  argue  this  at  the  end  of  the 
case? 

The  Court:     Let  us  hear  it. 

Mr.  Collett:  If  any  such  action  is  not  discon- 
tinued and  is  decided  adversely  to  the  claimant  on 
the  ground  the  remedy  or  liability  under  the  Fed- 
eral Employees  Compensation  Act  is  exclusive. 
Congress  definitely  had  in  mind  that  the  Court  can, 
could,  might  determine  that  that  Federal  Employees 
Compensation  Act  is  exclusive,  preserved  to  the 
claimant  the  right  still  to  go  on  and  obtain  com- 
pensation. The  only  exception,  of  course,  [97] 
where  the.y  would  be  precluded  from  any  recovery 
is  where  it  is  determined  on  the  merits  that  the 
Government  was  not  liable  in  such  an  action  under 
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the  Public  Vessels  Act  or  the  suits  in  Admiralty 

Act. 

I  say  to  the  Court  the  whole  matter  surrounding 
the  understanding  of  a  person  in  such  a  position 
as  this  libellant  is  with  regard  to  claims  that  are 
made  and  actions  that  are  filed 

The  Court:  Is  it  your  position  that  the  amend- 
ment to  the  act  works  retroactively  to  the  extent 
that  it  served  to  abate  an  action  theretofore  brought 
of  this  nature  ? 

Mr.  Collett:  The  express  wording,  if  the  Court 
please,  if  I  understand  the  Court's  question,  to  go 
back  to  the  quotation  '*  Provided,  however — any 
person  who  has  commenced  a  civil  action  or  a  suit 
in  Admiralty  with  respect  to  such  injury  or  death 
prior  to  such  date  shall  have  the  right  at  his  elec- 
tion to  continue  such  action  notwithstanding  any 
provision  of  this  act  to  the  contrary,  or  to  discon- 
tinue such  action  within  six  months  after  such  date 
before  final  judgment  and  file  claim." 

The  Court:  Do  you  think,  counsel,  when  you 
speak  of  Congress  in  its  infinite  wisdom — of  course, 
I  cannot  subscribe  to  its  infinite  wdsdom;  I  may 
subscribe  to  its  wisdom — but  when  you  say  that 
Congress  in  its  infinite  wisdom  had  occasion  to  pass 
this  legislation  and  allow  for  election,  don't  you 
think  that  Congress  had  in  mind  perhaps  the  wind- 
fall you  si)eak  of,  the  one  that  may  be  garnered  out 
of  the  act  itself  of  higher  [98]  benefits  that  might 
follow  as  distinguished  from  the  ordinary  lawsuit 
and  the  benefits  that  might  follow?    This  lady  is 
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in  court.  She  seems  content  in  this  court.  Counsel 
brought  her  here.  She  is  apparently  willing  to  rest 
her  claim  in  this  forum  and  under  the  circumstances 
I  cannot  see,  one,  how  the  action  is  abated;  second, 
how  she  can  be  compelled  to  seek,  as  a  result  of 
subsequent  legislation  to  declare  an  election  other- 
wise than  she  has  sought  to  maintain.  That  is  my 
view  on  the  matter.  The  law  merely  says  she  has 
an  election  within  a  period  of  six  months  to  resort 
to  the  added  benefits  as  distinguished  from  the 
rather  infinitesimal  amounts  provided  in  the  old 
act.  Congress  in  its  benign  and  infinitesimal  wisdom 
saw  fit  to  add  to  the  benefits,  which  were  so  patently 
small  and  insignificant  as  to  shock  the  conscience, 
I  suppose,  in  many  instances,  having  in  mind  the 
deflated  value  of  the  dollar.  That  is  about  the  con- 
struction I  place  upon  it.  I  am  not  going  into  any 
metaphysical  distinctions  about  it.  This  is  my  view. 
Now  you  can  place  the  man  on  the  stand. 

DAN  G.  POWERS 

was  called  as  a  witness  on  behalf  of  the  Libellant, 
sworn. 

The  Clerk:    Mr.  Powers,  will  you  state  your  full 
name  to  the  Court? 
A.     Dan  G.  Powers. 

Direct  Examination 
By  Mr.  Ryan : 

Q.     Mr.   Powers,   after  the   earlier   session   [99] 
this  morning  did  you  make  inquiry  of  the  Govern- 
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ment  authorities  at  Fort  Mason  as  to  the  present 

whereabouts  of  Henry  W.   Chandler? 

A.     I  did. 

Q.  What  did  you  find  out  as  to  his  present 
whereabouts  ? 

A.  They  tell  me  he  is  attached  as  assistant  elec- 
trician to  the  U.S.S.  Brewster,  and  they  said  the 
U.S.S.  Brewster  sailed  from  a  San  Francisco  port 
on  June  2nd  west  toward  the  Islands.  They  defi- 
nitely could  not  say  where  the  ship  was  at  this  time 
and  could  not  say  when  it  would  return. 

Q.  When  you  say  ''the  Islands,"  are  you  refer- 
ring to  the  Philippine  Islands  and  the  Hawaiian 
Islands'?  A.     And  Japan. 

Mr.  Ryan :     That  is  all. 

Cross-Examination 
By  Mr.  Collett: 

Q.    Whom  did  you  contact? 

A.  There  was  a  series.  I  first  called  the  home 
number.  There  was  no  answer.  Then  I  called  the 
Army,  West  1-6111.  They  referred  me  to  Prospect 
6-2200,  which  is  Fort  T^lason.  At  Fort  Mason  I 
told  them  my  problem.  They  said  the  Aultman  was 
sailing  at  11  o'clock  today,  and  that  was  ten  min- 
utes to  eleven  when  I  was  on  the  phone.  They  tried 
to  contact  the  Aultman.  No  answer.  The  girl  said, 
"Try  Yukon  2-3700,  extension  15,"  which  is  the 
shi|)  information.  And  from  the  ship's  information 
at  that  number,  a  lady,  after  some  time,  came  back 
with  the  information  I  just  stated.  [100] 
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Q.  Did  you  know  that  you  were  talking  to  the 
Military  Sea  Transport  Service? 

A.  I  got  the  information  it  was  ship's  informa- 
tion. That  is  the  note  I  put  down.  I  know  it  did  say 
this,  that  they  were  not  allowed  to  give  it  out  except 
in  writing.  I  told  them  the  problem  we  were  in. 

Q.  Did  you  inquire  as  to  the  assignment  of  Mr. 
Chandler  ? 

A.  Only  that  he  sailed  as  assistant  electrician  on 
board  the  U.S.S.  Brewster. 

Q.     And  the  Brewster  sailed  when  ? 

A.     June  2nd. 

The  Court:    June  2nd,  1950? 

A.     Yes. 

Mr.  Collett:     That  is  all. 

Mr.  Ryan :  That  is  all  at  this  time,  Your  Honor. 
I  renew  my  offer  in  evidence  of  the  deposition  of 
Henry  W.  Chandler. 

The  Court:  You  may  read  the  same  and  I  will 
rule  on  the  objections  as  you  read  it.  We  might  take 
the  noon  recess,  if  agreeable.  We  will  continue  this 
case  until  two  o'clock.  [101] 

Tuesday,  Jime  6,  1950—2:00  P.M. 

Mr.  Ryan:  May  it  please  Your  Honor,  I  would 
like  to  read  into  evidence  certain  excerpts  of  this 
deposition.  I  presume  Your  Honor  has  the  original. 

The  Court :     Yes,  I  have  the  original. 

Mr.  Ryan:  The  first  part  I  want  to  read,  Your 
Honor  are  the  preliminaries  beginning  with  page  4, 
line  1,  to  page  5,  line  14,  as  follows : 


"A 

"Q 

"A 

"Q 

"A 

"Q 

"A 

'•Q 
"A 

"Q 
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What  is  your  name  ? 
Henry  AV.  Chandler. 
Where  do  you  live  ? 
3961-A-24th  Street. 

San  Francisco  ?  A.     That  is  right. 

What  is  your  'phone  number? 
Valencia  4-2068. 

What  is  your  age,  if  I  might  ask  ? 
43. 

What  is  your  lousiness  or  occupation? 
Army  Transport  electrician. 
Now,  you  are  an  electrician  connected 
with  the  United  States  Army  Transport  Serv- 
ice, is  that  correct!  A.     Yes. 

''Q.    Are  you  employed  as  an  electrician  on 
any  vessel  ? 
*'A.     I  am  now  assistant  electrician. 
' '  Q.     On  what  vessel  ? 
"A.     ' General  D.  E.  Aultman. ' 
"Q.     That  is  the  United  States  Army  Trans- 
port 'General  D.  E.  Aultman'? 
"A.     That  is  right. 

"Q.  How  long  have  you  been  employed  as  an 
assistant  electrician  on  board  that  vessel? 

"A.  Since  September  23rd  of  last  year,  al- 
most a  year.  [102] 

"Q.  Now,  as  I  understand  it,  that  vessel  just 
recently  came  into  San  Francisco,  is  that  cor- 
rect ?  A.     Yes. 

"  Q.     When  did  it  arrive  here  ? 

' '  A.     Tuesday. 

''Q.     That  would  be  September  6th? 
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''A.     That  is  correct,  in  the  morning. 

*'Q.     You  came  in  from  a  voyage  ? 

"A.  Yes,  from  San  Francisco  to  Yokohama 
to  Korea  and  back  to  Yokohama. 

"Q.     Pardon  me? 

"A.  Yes,  from  San  Francisco  to  Yokohama 
to  Korea  and  back  to  Yokohama. 

"Q.  When  is  that  vessel  going  to  leave  San 
Francisco  on  its  next  voyage  ? 

"A.     The  16th  of  September. 

''Q.     Will  it  likewise  go  to  Japan  and  Korea? 

"A.  As  far  as  I  know.  It  has  not  been  defi- 
nitely decided.  I  think  we  will  go  to  Yokohama 
and  return. 

"Q.     How  long  a  trip  will  that  be? 

"A.     Around  thirty  days. 

"Q.  As  I  understand  it,  that  vessel  after 
each  trip  stays  in  San  Francisco  or  vicinity  not 
to  exceed  ten  days  and  then  goes  on  another 
trip,  which  ma}^  last  from  thirty  days  to  six 
weeks,  is  that  correct?  A.     Yes." 

Page  14,  line  1  to  line  13  as  follows : 

'*Q.  When  a  lifeboat  drill  is  in  progress,  is 
it  one  of  your  duties  to  l^e  stationed  at  that  con- 
trol panel? 

''A.     When  the  boats  are  lowered. 

"Q.     What  is  that  for? 

"A.  In  case  of  emergency,  [103]  if  the  limit 
switch  does  not  operate. 

' '  Q.     Had  you  had  accidents  before  ? 

"A.     Yes. 

'^Q.     Men  being  crushed?  A.     Yes. 
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''Q.  In  other  words,  you  were  stationed 
there  so,  in  case  any  of  the  switches  were  not 
ujjerating  proijcrly,  you  could  immediately  turn 
off  the  power,  is  that  right? 

"A.    Yes. 

"Q.  During  the  entire  progress  of  this  boat 
drill  you  were  there  so  you  could  perform  that 
function "}  A.     Yes. 

"Q.  And  you  were  there,  when  this  accident 
happened?  A.     Yes." 

Mr.  Collett:  I  object,  if  the  Court  please,  to  any 
matter  pertaining  to  any  previous  accident. 

Mr.  Ryan:  Your  Honor,  I  am  not  offering  that 
for  the  purpose  of  showing  how  this  accident  could 
have  happened,  but  only  to  show  the  necessity  of  the 
man  being  at  the  panel,  and  that  is  the  only  purpose. 

The  Court:     The  objection  is  overruled. 

Mr.  Collett:  If  the  Court  please,  the  question  as 
such  is  directed  to  any  previous  accidents.  There  is 
no  showing  as  to  what  accidents.  It  is  wholly  imma- 
terial, irrelevant  and  incompetent  as  to  this  particu- 
lar case  and  I  do  not  think  it  is  properly  admissible. 

Mr.  Ryan:  As  I  said.  Your  Honor,  it  is  just  to 
show  the  [104]  purpose  of  his  being  where  he  was. 

The  Court:  The  objection  is  overruled.  I  am  only 
interested  in  the  fact  that  he  was  at  a  station  as  a  re- 
sult of  the  demands  of  his  employment. 

Mr.  Ryan :     That  is  right.  Your  Honor. 

"Q.  In  other  words,  you  were  stationed 
there  so,  in  case  any  of  the  switches  were  not 
operating  properly,  you  could  immediately  turn 
off  the  power,  is  that  right?" 
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Then  I  offer  to  read  in  evidence,  page  10,  lines  5 
to  8  as  follows : 

"Q.  At  the  time  you  noticed  Vatuone  lying 
unconscious  on  the  deck  was  the  knife  switch  on 
or  off  A.     It  was  off. 

''Q.     Had  you  turned  it  off'?  A.     Yes. 

''Q.  Immediately  prior  to  that  time  it  was 
on?  A.     Yes." 

Mr.  Collett:  If  the  Court  please,  I  am  going  to 
move  that  that  entire  statement  be  stricken.  It  is  a 
statement  out  of  context.  On  the  page  previous  the 
question  was : 

"Q.  Now,  at  the  time  of  the  accident  was 
the  laiife  switch  in  the  control  panel,  which 
would  actuate  the  motor  of  number  five  winch, 
on  or  off?  A.     I  don't  know." 

The  Court:  I  would  suggest  that  you  read 
that  in. 

Mr.  Ryan :  Your  Honor,  I  thought  counsel  would 
take  up  what  he  wanted.  I  wish  I  could  read  the 
whole  thing. 

Mr.  Collett :  If  the  Court  please,  I  want  to  renew 
my  [105]  objection  to  the  entire  deposition  on  the 
ground  that  it  is  inadmissible,  but  if  the  Court  is 
going  to  overrule  the  objection,  I  would  ask  that  the 
entire  deposition  be  put  in. 

The  Court:  The  objection  is  overruled.  We  will 
consider  the  whole  deposition. 

Mr.  Ryan:     Yes. 

The  Court :  The  deposition  may  be  considered  as 
read  in  e^adence. 
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Mr.  Rvan:     The  whole  deposition  is  in  evidence. 

The  Court:  Yes,  save  and  except  that  portion 
thereof  which  I  struck  with  respect  to  prior  acci- 
dents, and  in  that  regard  I  state  for  the  record  that 
the  reference  to  prior  accidents  is  admissible  only 
with  respect  the  nature  and  gravity  of  employment 
and  the  demands  if  any  that  were  then  existent  that 
the  man  remain  at  the  post. 

(The  deposition  referred  to  thereupon  was  re- 
ceived ill  evidence  and  marked  libellant's  Ex- 
hibit 8.) 


LIBELLANT'S  EXHIBIT  So.  8 

In  the  Di.?trict  Court  of  the  fnited  States,  for  the 
Xorthem  District  of  California,  Southern 
Division 

Xo.  25476— R. 

RIXA  MARIA  VATUONE.  as  Administratrix  of 
the  Estate  of  PAUL  D.  VATrOXE.  Deceased, 

Libellant, 
vs. 

UXTTED  STATES  OF  AMERICA. 

Respondent. 

DEPOSITIOX  OF  HEXRY  W.  CHAXDLER 

Thursday.  September  8th.  1949 

Be  It  Remembered  that,  pursuant  to  Xotice  of 
Taking  Deposition  and  Subpoena,  and  on  Thursdav, 
September  Sth,   1949,   at   the   hour  of  2:15   o'clock 
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p.m.,  at  the  offices  of  Messrs.  Ryan  &  Ryan,  800 
Phelan  Building,  760  Market  Street,  San  Francisco, 
California,  before  me,  John  M.  Hally,  a  Notary 
Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California,  personally  appeared 
Henry  W.  Chandler,  a  material  witness  in  the  above- 
entitled  action,  who,  being  by  me  first  duly  sworn 
to  testify  to  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  then  and  there  testified  as  is  herein- 
after set  forth. 

Thomas  C.  Ryan,  Esq.,  representing  Messrs.  Ryan 
&  Ryan,  and  Robert  McMahon,  Esq.  appeared  as 
counsel  for  libellant. 

Charles  E.  Collett,  Esq.,  representing  Hon.  Frank 
J.  Hennessy,  United  States  Attorney,  appeared  as 
counsel  for  respondent. 

'  Mr.  Ryan:  This  deposition  is  being  taken  pur- 
suant to  Chapter  5  of  the  Rules  of  Civil  Procedure 
for  the  District  Courts  of  the  United  States. 

Mr.  Collett:  Before  you  proceed  any  further,  I 
object  to  the  taking  of  the  deposition  on  the  ground 
the  Rules  of  Civil  Procedure  do  not  apply.  This 
is  an  Admiralty  matter  and  Section  639  of  Title 
28  of  the  United  States  Code  provides  for  the  taking 
of  depositions  de  bene  esse. 

Mr.  Ryan:  This  deposition  is  taken  pursuant  to 
Notice  of  Taking  Deposition,  which  has  heretofore 
been  served  on  the  United  States  Attorney  and 
upon  a  subpoena  issued  out  of  the  United  States 
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District  Court,  which  was  heretofore  served  on  the 
witness,  Henry  W.  Chandler. 

Well,  all  right,  counsel  has  called  to  my  attention 
KSection  639  of  Title  28  of  the  United  States  Code 
concerning  the  taking  of  depositions  de  bene  esse. 
I  submit  the  provisions  of  that  Section  have  been 
followed.  Reasonable  notice  was  given  to  the  United 
States  Attorney  tha.t  the  deposition  was  being  taken 
before  a  Notary  Public,  as  provided  for  in  the  sec- 
tion. This  witness  is  about  to  go  on  a  voyage  to  sea. 

Mr.  Collett:     Are  you  through  now? 

Mr.  Ryan:     Yes, 

Mr.  Collett:  Well,  I  am  objecting  to  the  taking 
of  the  deposition  at  this  time  on  the  ground  it  is 
premature  and  on  the  further  ground  the  notice  does 
not  specify  any  of  the  conditions  of  Section  639  of 
Title  28  of  the  United  States  Code.  According  to 
the  notice,  the  witness  is  a  resident  of  the  City  and 
County  of  San  Francisco  and  there  has  been  no 
showing  he  will  not  be  here  at  the  time  of  the  trial. 

Mr.  Ryan:     You  have  your  objections  in. 

Mr.  Collett :  I  am  noting  an  objection  in  this  case 
that  it  is  pretty  premature  to  take  a  deposition.  At 
this  time  I  have  nothing  on  the  case. 

Mr.  Ryan :     I  see  what  you  mean. 

Mr.  Collett:  I  make  the  further  objection  that 
reasonable  notice  has  not  been  given  for  the  taking 
of  tlie  deposition. 

Mr.  Ryan:  The  notice  was  served  on  the  United 
States   Attorney   on    September   6th,    1949,   iu   the 
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morning  that   the   deposition   was   being   taken   at 
2:00  o'clock  p.m.  today. 

Mr.  Charles  E.  Collett,  Assistant  United  States 
Attorney,  is  present. 

Another  thing  I  want  to  state  for  the  record  is 
that  the  deposition  of  an  adverse  or  unwilling  wit- 
ness is  being  taken,  as  provided  by  law,  and  the 
plaintiff  reserves  the  right  to  cross-examine  and,  if 
necessary,  impeach  him  by  other  witnesses. 

Mr.  Collett:  I  object  to  the  statement  of  counsel. 
The  Admiralty  Rules  provide  for  the  taking  of  de- 
positions. They  provide  for  methods  of  discovery. 
Any  statement  of  counsel  is  objected  to. 

Mr.  Ryan:     Now,  we  can  go  ahead. 

Mr.  Collett:  I  appear  on  behalf  of  the  United 
States.  I  am  objecting  to  any  further  proceedings 
in  the  taking  of  this  deposition  and  objecting  to  all 
questions  that  may  be  directed  by  counsel  to  the  wit- 
ness on  the  grounds  I  have  pre^dously  stated  and 
now  state. 

Mr.  Ryan:  All  right,  counsel,  you  have  your  ob- 
jections in.  They  may  be  decided  later  on  by  the 
Court. 

Q.     What  is  your  name? 


A 

Q 

A 

Q 

Q 

A 


Henry  W.  Chandler. 

Where  do  you  live? 

3961-A  24th  Street. 

San  Francisco?  A.     That  is  right. 

What  is  your  'phone  number  ? 

Valencia  4-2068. 
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Q.     What  is  your  age,  if  I  might  ask '? 

A.     43. 

Q.     What  is  your  business  or  occupation? 

A.     Army  Transport  electrician. 

Q.  Now,  you  are  an  electrician  connected  with 
the  United  States  Army  Transport  Service,  is  that 
correct  ?  A.     Yes. 

Q.  Are  you  employed  as  an  electrician  on  any 
vessel  ? 

A.     I  am  now  assistant  electrician. 

Q.     On  what  vessel? 

A.     "General  D.  E.  Aultman." 

Q.  That  is  the  United  States  Army  Transport 
''General  D.  E.  Aultman"?  A.     That  is  right. 

Q.  How  long  have  you  been  employed  as  an  as- 
sistant electrician  on  board  that  vessel? 

A.  Since  September  23rd  of  last  year,  almost  a 
year. 

Q.  Now,  as  I  understand  it,  that  vessel  just  re- 
cently came  into  San  Francisco,  is  that  correct? 

A.     Yes. 

Q.     When  did  it  arrive  here?  A.     Tuesday. 

Q.     That  would  be  September  6th? 

A.     That  is  correct,  in  the  morning. 

Q.     You  came  in  from  a  voyage? 

A.  Yes,  from  San  Francisco  to  Yokohama  to 
Korea  and  back  to  Yokohama. 

Q.     Pardon  me? 

A.  Yes,  from  San  Francisco  to  Yokohama  to 
Korea  and  back  to  Yokohama. 
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Q.  When  is  that  vessel  going  to  leave  San  Fran- 
cisco on  its  next  voyage"? 

A.     The  16th  of  September. 

Q.     Will  it  likewise  go  to  Japan  and  Korea? 

A.  As  far  as  I  know.  It  has  not  been  definitely 
decided.  I  think  we  will  go  to  Yokohama  and 
return. 

Q.     How  long  a  trip  will  that  be? 

A.     Around  thirty  days. 

Q.  As  I  understand  it,  that  vessel  after  each 
trip  stays  in  San  Francisco  or  vicinity  not  to  exceed 
ten  days  and  then  goes  on  another  trip,  which  may 
last  from  thirty  days  to  six  weeks,  is  that  correct  ? 

A.     Yes. 

Q.  I  call  your  attention  to  June  15th,  1949.  That 
was  the  date  of  this  accident  to  Paul  D.  Vatuone*? 

A.    Yes. 

Q.  Where  was  the  "General  D.  E.  Aultman"  at 
the  time  of  this  accident? 

A.  As  I  remember,  it  was  at  the  Oakland  Army 
Base  or  Fort  Mason. 

Q.     Wasn't  it  at  the  Oakland  Army  Base? 

A.     I  don't  knoAv. 

Q.  It  was  tied  up  at  either  the  Oakland  Army 
Base  dock  or  Fort  Mason? 

A.     We  left  on  the  17th.   Was  that  the  16th? 

Q.     Jmie  15th. 

A.     I  think  it  was  at  Fort  Mason. 

Q.     I  think  you  are  mistaken.  It  was  in  Oakland. 

A.     Was  it? 
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Q.     Yes. 

A.  I  know  we  went  over  a  couple  of  days  early. 
We  usually  stay  in  Oakland  until  a  couple  of  days 
before  we  sail. 

Q.  Now,  where  did  this  accident  take  place  on 
the  vessel? 

A.  On  the  starboard  side,  by  number  five  life- 
boat. 

Q.  Now,  was  the  starboard  side  alongside  the 
dock?  A.     No,  it  was  the  seaward  side. 

Q.     What  deck  was  this  on? 

A.     The  boat  deck. 

Q.  How  many  lifeboats  are  there  on  the  star- 
board side  of  the  boat  deck  ? 

A.  Let's  see  now — one,  three,  five,  seven,  nine 
and  eleven — I  think  in  five,  seven  and  nine  cradles 
there  were  two  each,  one  under  the  other. 

Q.  In  other  words,  there  were  six  lifeboats  on 
the  starboard  side?  A.     That  is  right. 

Q.  What  was  in  progress  on  that  deck  at  the 
time  of  the  accident? 

A.     Fire  and  boat  drill. 

Q.  And  in  the  fire  and  boat  drill  did  the  mem- 
bers of  the  crew  move  the  lifeboats  from  their 
cradles  in  the  da\its? 

A.  Well,  after  the  fire  drill  is  when  they  let  the 
boats  over  the  side. 

Q.     Yes. 

A.     After  the  fire  drill,  the  boat  drill  commenced. 
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Q.  At  the  time  of  this  accident  was  the  boat 
drill  in  progress  ?  A.     Yes. 

Q.     How  far  are  they  lowered? 

A.     To  the  water. 

Q.  You  mentioned  lifeboats  one  to  eleven,  one 
would  be  forward  and  eleven  would  be  aft? 

A.    Yes. 

Q.     Number  five  is  approximately  amidship? 

A.     Yes. 

Q.  Now,  was  number  five  lifeboat  being  used  in 
connection  with  the  boat  drill? 

A.     It  was  not  used. 

Q.     Pardon  me?  A.     It  was  not  used. 

Q.  At  the  time  of  this  accident  where  was  num- 
ber five  lifeboat?  A.     In  the  cradle. 

Q.     In  the  cradle  of  the  davits? 

A.     That  is  right. 

Q.  Now,  was  any  work  in  progress  on  number 
five  lifeboat  or  its  tackles? 

A.  I  don't  know  for  sure.  I  think  the  riggers 
and  machinists  had  the  cable  pulled  out  on  the  deck 
on  the  starboard  side. 

Q.     One  cable  or  two  cables? 

A.  I  think  it  was  one  long  cable,  which  was 
around  the  drum. 

Q.     How   long   was   that    cable,    approximately? 

A.     About  40  to  50  feet,  somethink  like  that. 

Q.  I  see.  You  say  then  that  cable  was  wrapped 
around  the  drum  of  the  winch? 

A.     Some  of  it  was. 
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Q.  Is  that  the  winch  that  was  supposed  to  oper- 
ate number  five  lifeboat?  A.     That  is  right. 

Q.  And  where  is  that  winch  located  with  rela- 
tion to  the  davits  of  number  five  lifeboat? 

A.     It  is  on  the  rail. 

Q.     You  mean  the  davits  are  on  the  rail? 

A.  The  motor  is  on  top  and  the  drum  is  under- 
neath— they  are  against  the  rail. 

Q.  They  were  at  the  rail  near  number  five  life- 
boat? A.     That  is  right. 

Q.  Now,  at  the  time  of  this  accident  did  you 
notice  that  the  riggers  were  operating  number  five 
winch  manually,  that  is,  by  moving  the  handle,  is 
that  what  you  call  it?  A.     Crank. 

Q.  They  were  moving  the  crank  by  hand,  is  that 
right? 

*A.  I  didn't  notice  they  were  moving  the  crank. 
My  business  is  when  the  lifeboats  are  lovrered  down 
to  the  water,  when  they  come  back,  I  see  that  the 
limit  switches  are  working. 

Q.  Maybe  I  better  go  into  that.  Has  each  of 
the  six  lifeboats  a  winch  and  motor  close  to  it,  to 
operate  it?  A.     Approximately  close  to  it. 

Q.  There  is  not  one  motor  that  operates  them, 
each  one  has  an  individual  winch  and  motor? 

A.     That  is  right. 

Q.  What  switches  could  operate  the  motor  of 
the  number  five  lifeboat  winch?  Do  you  see  what 
I  mean  ? 
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A.     There  are  one,  two,  three  switches.   Only  one 
switch  operates  the  lifeboat,  the  rail  switch. 

Q.     Which  one?  A.     The  rail  switch. 

Q.     Where  does  the  electricity  start  from? 

A.     From  the  engine  room. 

Q.     What  switches  are  in  the  engine  room? 

A.     It  is  a  breaker  switch. 

Q.     A  breaker  switch?  A.     Yes. 

Q.     Now,   does  that   breaker  switch   operate   all 
the  motors  for  the  lifeboats? 

A.     On  the  starboard  side  only. 

Q.     The  breaker  switch  in  the  engine  room  could 
operate  any  of  the  lifeboat  motors  ? 

A.     On  the  starboard  side. 

Q.     And   from   the   breaker   switch   where    does 
the  electricity  go?  A.     To  the  control  panel. 

Q.     Where  is  that  located? 

A.     On  the  starboard  side,  around  midship. 

Q.     How  far  is  the  control  panel  from  the  number 
five  motor?  A.     About  30  feet,  maybe. 

Q.     And  it  is  on  the  same  deck  ?  A.     Yes. 

Q.     A  man  standing  at  the  control  panel,  if  look- 
ing, can  see  people  working  on  number  five  motor? 

A.     That  is  right. 

Q.     Now,  in  the  control  panel  is  there  one  or 
more  than  one  switch?  A.     Just  one  switch. 

Q.     One  switch?  A.     Yes. 

Q.     How  big  is  that  control  panel? 

A.     Number  five  has  a  small  control  panel. 

Q.     That  is  the  one  I  am  talking  about. 
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A.     Three  by  three. 

Q.     Three  feet  by  three  feet?  A.     Yes. 

Q.  Now,  at  the  time  of  this  accident  was  the 
])reaker  switch  on  in  the  engine  room? 

A.     It  was  at  that  time. 

Q.  In  the  control  panel  could  you  have  the  elec- 
tricity on  for  five  boats  on  the  starboard  side  and 
leave  oft*  one,  number  five?  A.     Yes. 

Q.     How  do  you  do  that? 

A.     Pull  a  knife  switch,  it  has  two  blades. 

Q.  Now,  at  the  time  of  this  accident  was  the 
knife  switch  in  the  control  panel,  which  would 
actuate  the  motor  of  number  five  winch,  on  or  off? 

A.     I  don't  know. 

Q.     You  don't  know? 

A.     I  don't  know  when  the  accident  happened. 

Q.  You  saw  Vatuone  lying  unconscious  on  the 
deck,  didn't  you?  A.     Yes. 

Q.  At  the  time  you  noticed  Vatuone  lying  un- 
conscious on  the  deck  was  the  knife  switch  on  or 
off?  A.     It  was  off. 

Q.     Had  you  turned  it  off?  A.     Yes. 

Q.     Immediately  prior  to  that  time  it  was  on? 

A.     Yes. 

Q.  When  you  saw  Vatuone  lying  on  the  deck, 
you  pulled  the  knife  switch? 

A.  When  I  told  the  fellows  it  wouldn't  work 
with  the  boat  in  the  cradle,  the  limit  switch  would 
not  work,  then  I  pulled  the  knife  switch  on  the 
control  panel. 
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Q.     You  put  it  on?  A.     I  took  it  off. 

Q.  Let  me  go  back  to  the  switches.  In  addition 
to  the  breaker  switch  in  the  engine  room  and  the 
knife  smtch,  what  other  switches  would  actuate  the 
number  five  motor? 

A.     Just  the  rail  switch. 

Q.     Where  is  the  rail  switch  located! 

A.     On  the  rail. 

Q.  On  the  rail  close  to  the  davits  of  number  five 
lifeboat? 

A.    It  is  right  where  the  motor  and  drum  are. 

Q.  How  far  from  the  rail  switch  is  the  crank 
of  number  five  winch,  when  in  position? 

A.     About  three  feet. 

Q.  Now,  in  addition  to  those  three  switches  you 
have  mentioned  is  there  a  fourth  switch  that  has 
some  bearing  on  the  operation  of  number  five  life- 
boat? 

A.  In  the  engine  room,  then  you  have  the  limit 
switch. 

Q.     Where  is  the  limit  switch? 

A.     Up  on  top  of  the  cradle,  it  cuts  the  boat  off. 

Q.  That  switch  is  so  high  above  the  deck,  a  man 
standing  on  the  deck  can't  reach  it? 

A.     That  is  right. 

Q.     What  is  the  function  of  the  limit  switch? 

A.  It  stops  the  boat,  when  it  hits  the  top  of  the 
cradle. 

Q.     Assuming  a  person  had  number  five  lifeboat 
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in  the  water  and  wanted  to  lift  it  to  the   cradle, 
would  you  first  put  the  rail  switch  on? 

A.     That  is  right. 

Q.  The  boat  would  automatically  go  uj)  to  the 
cradle  and  the  limit  switch  would  shut  off  the 
motor?  A.     That  is  right. 

Q.     That  is  the  function  of  the  limit  switch? 

A.     Yes. 

Q.  This  accident  happened  at  10 :30  in  the  morn- 
ing of  June  15th.  Prior  to  10:30  in  the  morning, 
before  the  accident,  did  you  see  any  riggers  man- 
ually working  number  five  winch? 

A.  I  think  I  saw  a  lot  of  crew  members  around. 
All  the  crew  members  are  on  each  boat.  I  think 
they  were  working. 

Q.     These  riggers  were  not  crew  members? 

A.     That  is  right. 

Q.  How  many  were  working  on  number  five 
winch?  A.     I  don't  know. 

Q.     Did  you  know  any  of  them?  A.     No. 

Q.     Did  you  know  who  their  foreman  was? 

A.     No. 

Q.  Prior  to  this  accident  did  you  have  any  con- 
versation with  any  of  the  riggers  in  regard  to  turn- 
ing the  motor  on  for  number  five  winch? 

A.     That  is  right. 

Q.  AVith  which  one  of  the  crew  members  was 
that? 

A.     It  was  not  one  of  the  crew  members. 
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Q.  Pardon  me — I  mean  riggers.  Do  you  know 
his  name? 

A.  I  don't  know  his  name.  The  rigger  told  me 
to  put  the  switch  on  or  the  juice  on. 

Q.     You  don't  know  the  name  of  that  rigger? 

A.     No. 

Q.     Did  you  know  Paul  Vatuone?  A.     No. 

Q.     AVas  he  the  one  or  someone  else? 

A.  I  did  not  think  it  was  he.  I  think  his  name 
must  be  in  the  statement.  The  skipper  took  the 
same  thing  you  are  getting  here. 

Q.     AVho  took  the  statement? 

A.     The  Coast  Guard  or  the  skipper. 

Q.     Who  was  the  skipper?  A,     Williams. 

Q.     Was  he  the  captain?  A.     Yes. 

Q.     Do  you  know  his  first  name?  A.     No. 

Q.     He  was  the  master  of  the  vessel? 

A.     Oh,  no,  pardon  me — Frez,  he  was  the  skipper. 

Q.     Frez?  A.     Yes. 

Q.     What  is  his  first  name  ?  A.     Otto. 

Q.     Who  is  the  Williams  you  mentioned? 

A.  He  is  the  new  skipper.  He  just  came  on  this 
trip. 

Q.     He  had  nothing  to  do  with  it? 

A.     That  is  right. 

Q.  You  say  one  of  the  riggers,  not  Vatuone, 
asked  the  skipper  if  the  juice  could  be  turned  on? 

A.    He  asked  me. 

Q.  He  asked  you  if  you  could  turn  the  juice  on 
to  operate  number  five  winch?  A.     Yes. 
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Q.  That  was  what  wound  up  the  cable  on  the 
deck  ?  A.     Yes. 

Q.     What  did  you  tell  him? 

A.     That  the  rail  switch  wouldn't  work. 

Q.  In  other  words,  when  the  boat  is  in  the 
cradle,  the  rail  switch  will  not  work*? 

A.     That   is   right. 

Q.  How  long  before  the  accident  was  this  con- 
versation, about? 

A.     It  must  have  been  five  or  ten  minutes. 

Q.  Where  were  you,  when  the  rigger  asked  you 
that?  A.     I  was  at  the  control  panel. 

Q.     You  were  at  the  control  panel? 

A.  I  didn't  stay  there  all  the  time.  We  have  a 
cargo  resister  room  and  the  exhaust  motor  taking 
the  heat  from  the  resister  room  was  shorted  out. 

Q.     That  motor  was  shorted  out?  A.     Yes. 

Q.    At  the  time  of  this  accident? 

A.     Before. 

Q.     Why  did  you  mention  that? 

A.  I  had  something  on  my  mind  beside  the 
boat  drill.  I  had  two  portable  fans  in  the  resister 
room — my  mind  was  occupied  between  the  boat 
drill  and  the  cargo  resister  room. 

Q.     Where  was  the  cargo  resister  room  located? 

A.     About  ten  to  fifteen  feet  away. 

Q.  You  had  your  attention  centered  on  that,  as 
well  as  the  control  panel  ?  A.     That  is  right. 

Q.  I  might  as  well  ask  you  this  now — You  were 
the  electrician,  who  had  charge  of  all  motors  and 


176  United  States  of  America  vs. 

Libellant's  Exhibit  No.  8— (Continued) 
(Deposition  of  Henry  ^Y.  Chandler.) 
switches  and  panels  on  the  starboard  side  at  the 
time  ?  A.     Yes. 

Q.     Who  was  the  chief  electrician? 

A.     Ive  Matthews. 

Q.     Where  was  Matthews? 

A.     He  was  at  number  one  cargo  winch. 

Q.  When  a  lifeboat  drill  is  in  progress,  is  it  one 
of  your  duties  to  be  stationed  at  that  control  panel  ? 

A.     When  the  boats  are  lowered. 

Q.     What  is  that  fori 

A.  In  case  of  emergency,  if  the  limit  switch  does 
not  operate. 

Q.     Had  you  had  accidents  before? 

A.     Yes. 

Q.     Men  being  crushed?  A.     Yes. 

Q.  In  other  Avords,  you  were  stationed  there  so, 
in  case  any  of  the  switches  were  not  operating 
properly,  you  could  immediately  turn  off  the  power, 
is  that  right  ?  A.     Yes. 

Q.  During  the  entire  progress  of  this  boat  drill 
you  were  there  so  you  could  perform  that  function  ? 

A.     Yes. 

Q.  And  you  were  there,  when  this  accident 
happened  ?  A.     Yes. 

Q.  Five  or  ten  minutes  before  the  accident  one 
of  the  riggers  asked  you  if  jo\i  could  turn  on  the 
juice  to  operate  the  motor  of  number  five  winch 
and  you  told  you  couldn't  do  it? 

A.     That  is  right.    I   explained   to  him   whv   it 
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wouldn't   work.    I   went   over   and   tried   the   rail 
switch. 

Q.     You  left  the  control  panel  and  went  over  to 
number  five  lifeboat? 

A.     I  told  him  the  boat  was  cradled.   I  tested  the 
limit  switch.   It  was  all  right. 

Q.     How  did  you  do  that,  climb  a  ladder? 

A.     There  are  seats  along  the  lifeboats,  where  they 
sit.   They  have  a  ladder  there. 

Q.     You  tested  the  limit  switch?  A.     Yes. 

Q.     What  did  you  find?  A.     It  was  all  right. 

Q.     It  was  off?  A.     Yes. 

Q.     Then  you  tested  the  rail  switch? 

A.    Yes. 

Q.     Did  you  find  it  off*  or  on? 

A.     You  have  to  hold  it  on  with  a  spring.    You 
have  to  keep  your  hand  on  it. 

Q.     In   order   to   operate   the   rail   switch,   what 
do  you  do?  A.     Turn  it  to  the  left. 

Q.     You  have  to  hold  your  hand  on  it,  while  it  is 
being  operated?  A.     Yes. 

Q.     You  found  the  rail  switch  was  off? 

A.     Yes. 

Q.     It  was  not  actuating  any  juice  into  the  motor? 

A.     That  is  right. 

Q.     How  about  the  knife  switch  and  the  control 
panel,  was  that  on  for  number  five  winch? 

A.     Yes. 

Q.     In    other    words,    electricity    was     running 
thi-ougli  that?  A.     Yes. 
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Q.  Let  me  ask  you  this,  if  the  rail  switch  was 
off,  that  is,  no  juice  was  going  through  it  and  if  the 
limit  switch  was  negative  or  silent,  no  juice  was 
going  through  it  and  if  a  person  standing  at  the 
control  panel  would  press  that  knife  switch,  would 
that  enable  number  five  motor  to  operate? 

A.     No. 

Q.     You  think  not?  A.     Yes. 

Q.  You  know  at  the  time  of  this  accident,  the 
motor  of  number  five  winch  was  operating,  do  you 
not?  A.     I  didn't  see  the  motor  operating. 

Q.  Do  you  know  what  caused  this  man  to  be 
thrown  on  the  deck  and  knocked  unconscious? 

A.     No. 

Q.     You  didn't  see  the  accident? 

A.     No,  I  didn't. 

Q.  Did  you  know  that  someone  went  over  and 
turned  off  the  motor  on  number  five  winch? 

A.  How  could  he  turn  it  off.  I  didn't  know  it 
was  on. 

Q.  You  don't  know  of  your  own  loiowledge  how 
this  man  was  hurt,  do  you? 

A.     No.   Here  is  my  opinion 

Mr.  Collett:     Never  mind  your  opinion. 

A.     We  had  a  talk. 

Q.  (By  Mr.  Ryan)  :  After  you  went  over  and 
tested  the  rail  switch  and  the  limit  switch,  did  you 
walk  back  to  your  post  at  the  control  panel? 

A.  I  walked  back  immediately  and  turned  the 
knife  switch  off. 


Rina  Maria  Vatuone  179 

Libellaiit's  Exhibit  No.  8— (ContiDued) 
(Deposition  of  Henry  W.  Chandler.) 

Q.     You  put  your  fingers  in,  did  you? 

A.     Xo,  it  has  a  handle. 

Q.  You  reached  with  one  hand  and  pulled  the 
handle  of  the  knife  switch?  A.     That  is  right. 

Q.  Immediately  after  you  pulled  the  handle 
of  the  knife  switch  you  saw  Vatuone  unconscious 
on  the  deck  ?  A.     No. 

Q.  Within  a  very  few  seconds  after  you  saw 
him?  A.     No. 

Q.  How  long  after  did  you  see  Vatuone  lying  on 
the  deck? 

A.  I  don 't  know  just  when  it  was.  I  think,  when 
I  pulled  the  knife  switch,  number  seven  boat  was 
coming  up  in  the  cradle.  I  have  to  go  to  the  rail 
to  see  what  boats  are  coming  up. 

Q.  You  say  you  went  back  to  the  control  panel, 
after  you  tested  the  rail  and  limit  switches  for  num- 
ber five  winch?  A.     Yes. 

Q.  After  you  went  back,  you  reached  in  and 
pulled  the  knife  switch  of  number  five  motor? 

A.     Yes. 

Q.  How  long  after  you  i3ulled  the  knife  switch 
did  you  see  Vatuone  lying  on  the  deck? 

A.     I  don't  know\ 

Q.     Was  it  a  second  or  two? 

A.     I  don't  know. 

Q.     Approximately. 

A.  I  don't  know  what  happened.  After  the  guv 
got  killed,  maybe  I  went  to  where  the  fans  were. 
Mavl>e  five  or  ten  minutes. 
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Q.  The  accident  happened  five  or  ten  minutes 
after  what? 

A.     After  I  pulled  the  knife  switch. 

Q.  Pardon  me,  I  thought  you  told  me  before  the 
conversation,  when  the  rigger  asked  you  to  turn  on 
the  electricity,  occurred  four  or  five  minutes  before 
the  accident? 

A.  I  don't  know  when  the  accident  occurred. 
When  I  came  back  from  seeing  number  seven  boat 
come  up,  I  saw  the  man  lying  on  the  deck.  It  might 
have  been  two  or  five  minutes. 

Q.  Between  two  and  five  minutes  after  you 
pulled  the  Imife  switch,  did  you  see  him  lying  on 
the  deck?  A.     I  don't  know. 

Q..   SomeAvhere  around  there? 

A.     It  might  have  been  two,  five  or  ten  minutes. 

Q.  Since  the  accident  you  have  been  ordered  to 
turn  off  the  switches  altogether,  when  the  light 
boats  are  up  in  the  davits  ? 

A.     That  is  right  and  pull  the  fuses  too. 

Q.     So  you  can't  have  an  accident  like  this? 

A.     Yes.   I  never  saw  the  motor  running. 

Q.  What  did  you  do  when  you  saw  Vatuone 
Mng  on  the  deck?  A.     What  could  I  do? 

Q.  I  am  not  criticising  you.  I  said,  what  did 
you  do? 

A.  I  waited  until  the  fire  and  boat  drill  was 
over. 

Q.     Did  you  go  up  to  Vatuone? 

A.     No,  one  of  the  medical  sergeants  was  there. 
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Q.     Did  the  fire  and  boat  drill  continue? 

A.     Yes. 

Q.     Was  there  any  interruption?  A.     No. 

Q.  Did  you  go  over  to  the  motor  of  number  five 
winch? 

A.  After  the  accident  I  looked  at  the  rail  switch 
to  see  if  it  was  working  and  if  the  control  panel 
was  working.  The  Chief  Engineer  told  me  to  do 
that. 

Q.  If  this  motor  of  number  five  winch  began  to 
operate,  you  don't  know  of  your  own  knowledge 
what  caused  it  to  operate,  is  that  right? 

A.     Yes.   No  one  else  seemed  to  know  either. 

Q.  Did  you  tell  Mr.  Powers  on  July  25th  less 
than  a  minute  elapsed  between  the  time  you  pulled 
the  limit  switch  and  the  time  you  saw  Vatuone 
lying  on  the  deck  ? 

A.  I  told  him  it  takes  less  than  a  minute  to  go 
back  to  the  control  panel  from  the  rail  sAvitch. 

Q.  Do  you  know  Jack  Harris,  the  foreman  of 
the  riggers  on  the  ship  that  day?  A.     No. 

Q.  You  don't  know  if  he  was  the  man,  who  asked 
you  to  turn  on  the  juice?  A.     No. 

Q.  Was  there  a  machinist  working  by  the  name 
of  Al  Wood  at  the  time  of  this  accident  ? 

A.     I  don't  know. 

Q.  Do  you  know  a  fellow  by  the  name  of  Sin- 
clair ? 

A.  No,  I  don't  know  any  of  the  riggers  or 
machinists. 
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Q.  iMr.  Chandler,  these  were  all  Westinghouse 
motors,  weren't  they?  A.     That  is  right. 

Q.  You  tested  them  right  after  the  accident  and 
found  all  switches  and  motors  to  be  operating  prop- 
erly, is  that  correct? 

A.     As  far  as  I  know,  they  were. 

Q.  Were  you  present  the  next  day,  when  West- 
inghouse representatives  came  on  board  and  tested 
the  motors?  A.     I  was  aboard. 

Q.  As  far  as  your  observation  was  concerned, 
could  you  say  they  found  all  switches  were  oper- 
ating properly?  A.     Yes. 

Q.  Now,  all  the  switches  and  motors  are  under 
the  control  of  the  ship's  electricians,  that  is  the 
Chief  Electrician  and  yourself,  as  Assistant? 

A.     Yes. 

Q.  That  is  your  job  to  see  that  these  switches 
and  motors  work  properly,  isn't  it?  A.     Yes. 

Mr.  Ryan:     I  believe  that  is  all,  Mr.  Chandler. 

Mr.  Collett :     I  have  no  questions. 

Afr.  Ryan:  Subject  to  your  objections  and  if  the 
Court  holds  this  deposition  may  be  used  at  the 
time  of  the  trial,  may  it  be  used  without  the  neces- 
sity of  the  witness  signing  it  ?  I  am  trying  to  avoid 
bringing  him  back. 

Mr.  Collett:     He  will  be  back  in  a  month. 

^Ir.  Ryan :     Very  well. 

/s/  HENRY  W.  CHANDLER. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

I,  John  M.  Hally,  a  Notary  Public  in  and  for  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, hereby  certify  that  the  witness,  Henry  W. 
Chandler,  named  in  the  foregoing  deposition,  was 
by  me  first  duly  sworn  to  testify  to  the  truth,  the 
whole  truth  and  nothing  but  the  truth  in  the  above- 
entitled  action;  that  the  said  deposition  was  taken 
on  the  8th  day  of  September,  1949,  at  the  hour  of 
2:15  o'clock  p.m.,  at  the  offices  of  Messrs.  Ryan  & 
Ryan,  800  Phelan  Building,  760  Market  Street,  San 
Francisco,  California;  that  it  was  taken  down  in 
shorthand  by  Neil  H.  Crawford,  a  competent  short- 
hand reporter  and  a  disinterested  person,  and  by 
him  transcribed  into  longhand  typewriting;  that 
after  being  so  transcribed  the  same  was  read  over 
by  or  to  said  witness,  who,  after  correcting  the  same 
in  such  particulars,  as  he  desired,  subscribed  the 
same  in  my  presence. 

And  I  hereby  further  certify  that  I  am  not  of 
counsel  nor  in  any  w^ay  interested  in  the  outcome 
of  said  action. 

It  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  notarial  seal  this  12th  day  of 
September,  1949. 

[Seal]        /s/  JOHN  M.  HALLY, 
Notary  Public  in  and  for  the  City  and  Coimty  of 
San  Francisco,  State  of  California. 

[Endorsed]:     Filed  September  16,  1949. 
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Mr.  Ryan :  May  it  please  Your  Honor,  there  are 
a  couple  of  more  excerpts  I  want  to  call  to  your 
Honor's  attention  which  I  consider  of  importance. 
I  want  to  call  Your  Honor's  attention  to  page  9, 
lines  5  to  9,  as  follows : 

''Q.  How  far  is  the  control  panel  from  the 
number  five  motor? 

A.     About  30  feet,  maybe. 
''Q.     And  it  is  on  the  same  deck? 

A.     yes.  [106] 
**Q.    A  man  standing  at  the  control  panel,  if 
looking,  can  see  people  working  on  number  five 
motor?  A.     That  is  right." 

Then,  your  Honor,  I  call  your  attention  to  page 
13,  lines  22  to  24  as  follows;  I  think  I  have  this 
wrong.  Oh,  yes,  I  have  it  wrong.  It  is  page  13, 
lines  22  to  24  as  follows: 

*'Q.  I  might  as  well  ask  you  this  now:  You 
were  the  electrician  who  had  charge  of  all 
motors  and  switches  and  panels  on  the  star- 
board side  at  the  time?  A.     Yes." 

On  the  same  subject  matter,  page  19,  lines  10 
to  14: 

"Q.  Now,  all  the  switches  and  motors  are 
under  the  control  of  the  ship's  electricians,  that 
is  the  Chief  Electrician  and  yourself,  as  as- 
sistant ?  A.     Yes. 

"Q.     That    is    your    job    to    see    that    these 
switches  and  motors  work  properly,  isn't  it? 
'^A.     Yes." 

Your  Honor,  in  view  of  the  fact  that  the  whole 
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thing  is  in  evidence,  those  are  the  only  parts  I  wish 
to  call  to  your  attention  at  this  time. 

The  Court:  The  deposition  appears  to  be  signed 
by  Henry  W.  Chandler. 

Mr.  Ryan:  Yes,  your  Honor,  and  sworn  to  be- 
fore a  Notary. 

I  would  like  to  put  Mr.  McMahon  on.  [107] 

Mr.  Collett:  I  have  not  finished  with  Mrs. 
Vatuone. 

Mr.  Ryan :     I  beg  your  pardon. 

The  Court:  Mr.  Mitchell,  this  may  be  marked 
and  considered  read. 

RINA  MARIA  VATUONE 

The  Clerk:  The  witness  on  the  stand  is  Rina 
Maria  Vatuone,  heretofore  sworn. 

Mr.  Collett:  At  this  time,  if  the  Court  please, 
I  will  offer  in  evidence  the  authentic  copy  of  the 
record  of  the  Bureau  of  Employee's  Compensation, 
Federal  Security  Agency,  relating  to  the  case  of 
Paul  Vatuone,  deceased,  Transportation  Corps,  De- 
partment of  the  Army,  San  Francisco  Port  of 
Embarkation,  Fort  Mason,  California,  file  No. 
X472308.  The  originals  of  these  copies  are  now  on 
file  with  the  Bureau  of  Employee's  Compensation, 
Federal  Security  Agency,  located  at  4th  and  In- 
dependence Avenue,  Southwest,  Washington,  D.  C. 
This  is  by  direction  of  the  Federal  Security  ad- 
ministrator, Leo  A.  Miller,  executive  assistant. 

The  Court :  The  purpose  of  this  offer  is  to  show, 
or  an  attempt  to  show  an  election  on  the  part  of 
the  lady? 
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Mr.  Collett:  The  purpose  of  this  offer  is  to 
show  the  record  as  to  the  claim  that  was  filed  and 
the  other  papers  in  conformance  with  the  claim  and 
the  record  and  file  of  the  Federal  Security  Agency 
in  accordance  therewith. 

Mr.  Ryan:  If  it  please  your  Honor,  in  regard 
to  this  offer,  about  95  per  cent  of  this  I  have  no 
objection  to  whatever.  [108]  However,  in  one  ques- 
tion here  there  is  a  showing  as  to  what  other  prop- 
erty she  and  her  husband  had  at  the  time  of  his 
death,  and  I  think  that  that  part  is  incompetent, 
irrelevant  and  immaterial.  I  think  it  is  in  the  na- 
ture of  a  person,  for  instance,  who  is  killed  in  an 
accident  who  has  life  insurance  or  accident  insur- 
ance. I  say,  for  instance,  if  we  were  trying  this — 
not  so  much  before  the  Court,  but  if  there  w^as  a 
jury,  for  instance,  I  think  that  would  be  improper 
to  show  by  way  of  a  docmnent  like  this  that  a 
person  has  so  much  life  insurance  or  so  much 
property.  The  only  issue  is  as  to  the  damages,  and 
the  only  issue  is  the  amount  that  that  man  was 
earning  and  whether  he  used  the  money  on  himself 
or  in  the  support  of  his  family  and  whether  he 
had  other  property  is  an  irrelevant  matter.  So 
with  the  exception  of  this  showing  of  other  prop- 
erty, I  have  no  objection;  as  to  the  showing  on 
the  grounds  of  other  property  which  is  contained 
in  a  document  called  ''Affidavit  relating  to  Rep- 
resentatives of  Deceased's  Beneficiaries,"  I  object 
to  that  on  the  ground  that  it  is  incompetent,  ir- 
relevant and  immaterial  to  that  matter. 
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Mr.  CoDett:  If  the  Court  please,  the  witness  has 
identified  her  signature  to  an  affidavit  sworn  to  by 
her  and  it  is  a  i)art  of  this  file  and  record.  I  do  not 
see  where  there  is  any  objection. 

The  Court:  The  objection  is  overruled.  Of 
course,  it  would  seem  to  be  elementary  that  any 
showing  W'ith  respect  to  [109]  accumulated  wealth 
or  property  would  have  no  bearing  upon  an  ulti- 
mate award  in  this  case.  What  relevancy  does  it 
have  in  connection  with  the  investigation  under- 
taken by  the  Commission'? 

Mr.  Ryan :  I  do  not  really  know  why  they  asked 
that  question. 

The  Court:  Because  it  certainly  does  not  enter 
into  their  award. 

Mr.  Ryan:     Not  a  bit. 

The  Court:  In  any  event,  I  cannot  at  present 
see  the  materiality  and  I  shall  not  consider  it  in 
any  determination  that  hereafter  may  be  made  if 
liability  is  found  against  the  defendant  United 
States  of  America. 

The  Clerk:  Exhibit  heretofore  marked  respond- 
ent's D  for  identification  may  now  be  marked  as  D 
in  evidence '? 

The  Court:     Yes. 

(Respondent's    exhibit    D    for   identification 
was  thereupon  received  in  evidence.) 

Mr.  Collett:  In  conjunction  with  that  exhibit,  I 
have  a  copy  of  a  lettei'  from  the  Federal  Security 
Agency,  Bureau  of  Employee's  Compensation,   by 
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the  Chief  Claims  Examiner  to  Newell  A.  Clapp, 
acting  assistant  Attorney  General,  United  States 
Department  of  Justice,  dated  April  7,  in  which  the 
computations  were  made  after  the  amendment  to 
the  Act,  showing  the  amount  payable  to  the  widow 
effective  as  of  November  1st,  1949.  I  would  like 
to  offer  that  along  with  the  other  portion  of  [110] 
the  record. 

Mr.  Ryan:  Your  Honor,  I  am  objecting  to  that 
on  the  ground  it  is  incompetent,  irrelevant  and  im- 
material and  as  having  to  do  with  the  amended 
compensation  law,  which  she  has  not  chosen  to  avail 
herself  of. 

The  Court :  Her  asserted  election  had  been  made 
prior  to  that  time,  and  the  withdrawal  of  any  ap- 
plication she  made,  prior  to  that  time. 

Mr.  Ryan:     Definitely. 

Mr.  Collett:  That  is  a  question  for  this  Court 
to  determine  as  to  whether  or  not,  assuming  there 
was  an  election,  that  by  virtue  of  the  fact  that  the 
claim  made  and  the  various  documents  in  support 
of  the  claim  and  an  award  having  been  made  by 
the  Bureau  of  Employee's  Compensation  in  this 
case,  dated  August  3,  and  an  action  having  been 
filed  two  days  before,  whether  or  not  that  in  itself 
is  not  an  election,  assuming  that  there  is  an  election. 
That  contention  is  made,  and  the  offer  in  support 
of  it  as  carrjring  out  the  full  conclusion 

The  Court :  As  part  and  partial  of  your  showing 
I  will  allow  this,  subject,  of  course,  to  the  ultimate 
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interpretation  of  the  Court  with  respect  to  the  legal 
problem. 

Mr.  Ryan:  I  was  just  going  to  say  that  no  mat- 
ter which  way  your  Honor  decided,  that  would  not 
be  relevant  because  if  your  Honor  decides  she  did 
make  an  election  to  file  this  damage  [111]  suit,  she 
is  ill  this  Court  properly,  and  if  your  Honor  finds 
she  did  not  make  an  election,  she  would  be  under 
the  administrative  agency  of  the  Compensation 
Bureau. 

(The  exhibit  last  referred  to  was  thereupon 

received  iii  evidence  and  marked  respondents' 

exhibit  D-1.) 

Cross-Examination 
By  Mr.  Collett: 

Q.  Mrs.  Vatuone,  how  soon  after  you  had  filed 
a  claim  did  you  consult  with  your  attorney? 

Mr.  Ryan:  Object  to  that  on  the  groimd  that 
it  is  indefinite.  She  may  have  seen  Mr.  McMahon 
on  many  things  not  related  to  compensation  claims. 

The  Court:  I  assume  you  mean  when  in  point 
of  time  after  filing  the  claim  did  this  lady  consult 
with  Mr.  McMahon  on  that  subject. 

Mr.  Collett:     That  is  correct. 

The  Witness:  It  was  the  week  following  my 
application  at  the  Government  office  for  compensa- 
tion. [112] 

Q.  (By  Mr.  Collett)  :  Had  your  husband  left 
a  will? 
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Mr.  Ryan:  I  object  to  that  on  the  ground  that 
it  is  incompetent,  irrelevant  and  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  Collett)  :  Was  your  first  visit  with 
Mr.  McMahon  with  regard  to  the  compensation 
claim  that  you  had  filed  with  the  Government? 

A.     My  first  visit  with  Mr.  McMahon? 

Q.     Yes,  after  you  filed  the  claim. 

A.     Yes,  with  regard  to  the  compensation. 

Q.  When  did  you  first  ascertain  that  you  could 
file  an  action  against  the  United  States? 

A.  When  I  talked  to  Mr.  McMahon.  That  is 
when  I  ascertained  I  could  file. 

Q.  Is  Mr.  McMahon  the  attorney  of  the  estate 
of  your  husband?  A.     Yes,  Mr.  McMahon  is. 

Q.  What  did  Mr.  McMahon  tell  you  about  your 
rights  as  to  the  claim  you  had  filed  and  suing  the 
United  States  notwithstanding  that  claim? 

A.     I  am  sorry,  I  don't  understand  that. 

(Question  read.) 

A.  At  the  first  meeting  he  said  he  would  look 
into  it  for  me. 

Q.  Did  you  ask  him  whether  or  not  you  could 
file  a  suit  against  the  United  States?  [113] 

A.    Yes,  I  did. 

Q.  At  the  time  you  had  the  conversation  with 
Mr.  Sutherland  did  he  read  to  you  any  provisions 
from  a  papei'  or  a  document  and  as  he  explained 
to  you,  filed  the  claim  ?  A.     I  don't  remember. 

Q.     You  don't  remember? 

A.     My  mind  was  pretty  much  in  a  turmoil  at 
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the  time.    I  couldn't  say  I  remembered  yes  or  no. 

Q.  Prior  to  the  death  of  your  husband  you  had 
lived  continuously  with  him,  had  you  not? 

A.     Yes,  I  had. 

Q.  You  had  not  filed  any  action  for  divorce  or 
he  had  not  filed  any  action  for  divorce  against  you? 

A.     No. 

Q.    Are  you  working  at  the  present  time? 

A.     No,  I  am  not. 

Q.     Were  you  working  at  the  time  of  his  death? 

A.     No,  I  was  not. 

Q.  How  much  did  he  usually  contribute  to  the 
support  of  your  household  and  to  your  support  out 
of  his  paycheck? 

A.  Well,  we  lived  with  my  mother-in-law.  We 
paid  no  rent.  My  mother-in-law  being  a  widow,  we 
made  our  home  with  her,  because  she  wanted  some- 
one in  the  house  with  her,  and  I  received  $50  a 
week  to  cover  groceries  and  incidentals  and  he  took 
care  of  whatever  doctor  bills  or  clothing  bills  or 
whatever  expenses  [114]  over  food  that  we  might 
need,  over  and  above  the  $50  week. 

Q.  With  regard  to  the  claim  that  you  filed,  in 
the  event  that  an  award  was  made  on  such  a  claim 
after  you  filed  it,  what  did  Mr.  Sutherland  advise 
you  that  you  would  receive,  that  you  would  be  en- 
titled to  receive  by  way  of  compensation? 

A.  Well,  I  was  to  receive  35  per  cent  for  myself 
as  a  widow  and  10  per  cent  for  the  daughter. 

Q.     And  how  long  was  that  to  continue? 

A.     ITntil  mv  little  i>;ivl  was  18  or  until  she  was 
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married,  and  for  my  lifetime,  or  until  I  died,  or 

remarried. 

Q.  When  did  you  decide  to  file  an  action  against 
the  United  States? 

A.  I  don't  remember  the  exact  date.  You  would 
have  to  look  at  the  paper  to  determine  that.  I  don't 
remember  the  exact  date  I  decided  to  do  that. 

Q.  Was  that  your  decision  or  were  you  advised 
so  to  do  by  your  attorne}^"? 

A.     No,  that  was  my  decision  alone. 

Q.  Did  you  enter  into  a  contract  with  your  at- 
torney as  to  what  compensation  he  was  to  receive 
as  a  result  of  the  recovery? 

Mr.  Ryan:  Objected  to  on  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial.  That  is  a 
matter  between  herself  and  the  attorney. 

The  Court:  I  cannot  see  the  relevancy.  I  will 
sustain  the  objection.  [115] 

Mr.  Collett:     That  is  all. 

Redirect  Examination 
By  Mr.  Ryan: 

Q.  Just  one  question:  Mr.  Collett  asked  you 
about  the  fact  whether  or  not  Mr.  Sutherland  said 
you  were  going  to  get  35  per  cent  as  a  widow  and 
your  daughter  10  per  cent  as  a  daughter.  Did  he 
tell  you  that  that  was  not  35  per  cent  of  his  salary 
but  35  per  cent  of  $175  a  month?  Do  you  remem- 
ber that? 

A.     I  don't  remember  the  amount  that  he  stated. 


Rina  Maria  Vatuone  193 

(Testimony  of  Rina  Maria  Vatuone.) 

T  understood  it  was  35  per  cent  for  myself,  10  per 

cent  for  the  daughter. 

Q.  What  did  you  understand  it  to  mean?  35 
per  cent  of  what? 

A.  I  understood  it  to  be  35  per  cent  of  his  wages 
at  the  time  that  my  husband  had  died. 

Q.  Did  he  tell  you  that  the  wage,  when  con- 
sidering this  percentage  under  the  law,  would  not 
exceed  $175  a  month? 

A.     No,  that  did  not  enter  into  it. 

Mr.  Ryan :     That  is  all. 

ROBERT  McMAHON 

was  called  as  a  witness  on  behalf  of  the  plaintiff 
and  being  first  duly  sworn  testified  as  follows : 

The  Clerk:    Your  name  is  Robert  McMahon? 
A.     That  is  right. 

Direct  Examination 
By  Mr.  Ryan : 

Q.     Mr.  McMahon,  where  do  you  live,  please? 

A.     1025  Green  Street,  San  Francisco.  [116] 

Q.     What  is  your  profession  ? 

A.     Attorney-at-law. 

Q.  You  are  an  attorney-at-law?  Are  you  ad- 
mitted to  practice  in  all  the  courts  of  California  and 
the  Federal  Court?  A.     I  am. 

Q.     How  long  have  you  been  an  attorney-at-law  ? 

A.     About  34  years. 

Q.     For  many  years  were  you  connected  with  the 
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City  Attorney's  office  with  the  City  and  County  of 

San  Francisco?  A.     24  years. 

Q.     How  much?  A.     24  years. 

Q.  Mr.  McMahon,  you  are  one  of  the  attorneys 
for  the  plaintiff  in  this  action  of  Vatuone  against 
United  States?  A.     I  am. 

Q.  Did  Mrs.  Vatuone,  after  the  death  of  her 
husband,  see  you  as  an  attorney? 

A.     She  did. 

Q.  And  because  of  seeing  you  as  an  attorney  did 
she  or  did  she  not  inquire  as  to  whether  or  not  she 
had  a  right  to  sue  the  Government  for  damages  for 
the  death  of  her  husband?  A.     She  did. 

Q.  When  she  first  broached  that  subject  to  you, 
do  you  remember  when  that  was,  by  the  way? 

A.  My  first  meeting,  referring  to  my  daily  diary, 
was  on  the  [117]  20th  day  of  July,  I  believe,  or  the 
20th  day  of  June,  or  both,  or  the  15th,  I  believe,  of 
June,  1949. 

Q.  At  that  time  was  she  seeing  you  on  other 
matters  connected  with  Mr.  Vatuone 's  estate  rather 
than  this  ? 

A.  With  the  administration  of  her  husband's 
estate. 

Q.  The  thing  I  want  to  find  out  is  when  she 
questioned  you  as  to  her  right  to  sue  the  Govern- 
ment for  damages.  How  long  after  that  time  w^as 
that?  A.     Oh,  maybe  two  or  three  weeks. 

Q.  When  she  did  that,  did  you  give  her  an  an- 
swer right  away  or  did  you  advise  her  that  yon 
would  have  to  look  into  the  matter? 
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A.  I  had  Mr.  Thomas  C.  Ryan  in  mind  as  being 
a  capable  rising  attorney  and  as  familiar  with  mat- 
ters of  that  kind,  and  so  I  took  the  matter  up  with 
yourself,  Mr.  Tom  Ryan. 

Q.  First  of  all,  you  saw  her  on  June  20th  and 
then  she  asked  you  this  question  two  or  three  weeks 
after  that  date.  Would  that  be  about  the  middle  of 
July,  1949?  A.     Approximately. 

Q.  After  that  time  did  you  have  some  conversa- 
tion with  me?  In  regard  to  her  rights  in  this 
matter?  A.     I  did. 

Q.  After  those  conferences  did  you  advise  her 
as  to  her  rights? 

A.  I  did,  and  also  in  your  presence,  and  you 
agreed.  [118] 

Q.  When  we  had  that  conference  with  the  lady 
did  you  advise  her  that  in  your  opinion  she  had  a 
right  to  sue  the  Government  but  she  must  first  stop 
her  application  for  compensation? 

A.     That  is  correct. 

Q.  Did  you  at  that  time  also  discuss  with  her 
the  amount  she  would  receive  by  way  of  compensa- 
tion and  the  contingencies  which  had  to  exist  for 
her  to  keep  on  receiving  it? 

A.  I  recall  phoning  to  Mr.  Sutherland — I  think 
it  was  on  the  22nd  of  July — at  this  building  201  or 
207  at  Fort  Mason,  and  I  was  told  there  that  ho 
was  off  for  the  day.  And  subsequently  I  contacted 
Mr.  Sutherland  on  the  telephone,  and  I  made  notes 
at  the  time  of  the  conversation,  and  he  in  substance 
told  me  what  the  libellant  here  is  testifjdng  to  about 
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what  the  base  pay  would  be.    I  think  he  said  $270 

or  words  to  that  effect,  and  35  per  cent  of  that  to 

the  widow  and  10  per  cent  of  that  to  the  minor 

child. 

Q.  Did  he  tell  you  that  the  35  per  cent  and  the 
10  per  cent  was  not  based  on  the  $270  base  pay 
but  on  a  total  maximum  of  $175  a  month? 

A.     That  is  correct. 

Q.     He  told  you  that? 

A.     He  did.   I  have  my  notes  to  show  that. 

Q.  That  was  not  the  original  question,  I  think. 
You  did  not  answer  the  question  I  tried  to  ask. 

Mr.  Collett:  Are  you  going  to  testify  for  him 
now?  [119] 

(Question  read.) 

Q.  (By  Mr.  Eyan) :  When  you  told  her  as  to 
what  in  your  opinion  she  would  receive  by  way  of 
compensation  and  what  her  rights  were  as  to  bring- 
ing suit  for  damages  against  the  Government,  which 
contingency  did  she  choose  to  follow? 

Mr.  Collett :  If  the  Court  please,  I  will  submit — 
withdraw  the  objection. 

A.  Without  going  into  detail,  I  think  it  would 
amount  to  $78  a  month  if  she  accepted  the  com- 
pensation.   Otherwise  she  could  bring  suit. 

Q.     Which  contingency  did  she  choose  to  follow? 

A.     She  chose 

Mr.  Collett:  I  object  to  what  she  chose  to  fol- 
low. I  submit  on  the  record  here  what  the  facts 
show  at  the  time  of  the  complaint  having  been  filed 
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and  the  award  having  been  made  will  speak  for 

themselves  as  whether  she  chose  one  thing  or  the 

other,  whether  there  was  any  choice  to  have  been 

exercised. 

The  Court:  What  if  any  instructions  did  she 
give  to  Mr.  McMahon  in  the  light  of  her  discussion. 

Mr.  Ryan:     Thank  you,  your  Honor. 

Q.  What  instructions,  if  any,  did  she  give  you 
as  to  what  she  wanted  yourself  and  myself  to  do  as 
her  attorneys? 

A.  Having  in  mind,  and  based  upon  my  con- 
versation with  Mr.  Sutherland  she  decided  she 
would  bring  suit  in  the  Federal  Court  for  damages 
for  the  death  of  her  husband. 

Q.  Acting  as  her  attorney  did  you  send  this  tele- 
gram to  the  [120]  Bureau  of  the  Employee's  Com- 
pensation in  Washington,  D.  C.  (handing  document 
to  witness)  ?  A.     I  did. 

Q.  Did  you  send  this  telegram  by  full  rate  tele- 
gram on  the  day  on  which  it  is  dated,  July  2,  1949  ? 

A.     I  did. 

Mr.  Ryan:  I  offer  this  telegram  in  evidence  as 
our  next  exhibit. 

The  Court:     It  may  be  received  and  marked. 

(Libellant's  Exhibit  9  was  thereupon  received 
in  evidence  and  read.) 

Mr.  Collett:  If  the  Court  please,  I  would  like 
to  note  an  objection  to  the  telegram  for  the  record. 
The  proper  foundation  has  not  been  laid,  that  the 
fee  was  paid,  that  the  telegram  was  actually  trans- 
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mitted,  there  is  no  record  that  it  was  received,  when 
it  was  received  by  the  Agency  or  on  what  authority 
the  United  States  would  have  to  recognize  Mr.  Mc- 
Mahon in  behalf  of  Mrs.  Vatuone. 

The  Court:     The  objection  is  overruled. 

Mr.  Ryan:  May  it  please  your  Honor,  I  do  not 
think  I  have  to  ask  the  question  on  this :  The  record 
in  front  of  you  shows,  does  it  not,  that  the  original 
libel  was  filed  on  August  1st,  1949,  in  this  Court? 

The  Court:     Yes. 

Mr.  Ryan:  And  then  I  think  the  file  also  shows 
an  affidavit  of  Daniel  B.  Ryan,  my  brother,  showing 
that  on  the  same  date,  [121]  August  1,  1949,  "He 
personally  served  a  copy  of  the  libel  in  the  above- 
entitled  action  on  the  United  States  Attorney  for 
the  Northern  District  of  California  by  giving  a  true 
copy  thereof  to  Elmer  Collett,  Deputy  District  At- 
torney for  said  District ;  affiant  on  August  1st,  1949, 
mailed  a  copy  of  the  libel  herein  by  registered  mail 
to  the  Attorney  General  of  the  United  States  in 
Washington,  D.  C."  And  I  believe  that  libel  was 
filed  in  this  Court  on  August  3,  1949. 

Mr.  Collett:    I  think  the  record  speaks  for  itself. 

The  Court:     Whatever  the  record  shows. 

Q.  (By  Mr.  Ryan) :  Then,  Mr.  McMahon,  I 
think  the  rest  of  the  correspondence  with  the  United 
States  Government  came  to  my  office,  is  that  right? 

A.     That  is  correct. 

Mr.  Ryan:  I  ^^ill  have  to  testify  to  that.  That 
is  all,  of  Mr.  McMahon. 
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Cross-Examination 
By  Mr.  Collett: 

Q.  You  say  it  was  two  or  three  weeks  after  the 
15th  of  June  that  you  discussed  with  her  the  ques- 
tion of  filing  an  action  against  the  United  States? 

A.    Approximately,  yes. 

Q.  She  advised  you  she  had  filed  a  claim  for 
compensation  ? 

A.  She  had  been  out  once  to  see  Mr.  Chandler, 
been  to  Fort  Mason. 

Q.  (By  Mr.  Ryan)  :  Chandler  or  [122]  Suther- 
land? 

A.  Mr.  Sutherland,  yes,  and  subsequent  to  that 
and  immediately  thereafter  she  called  on  me. 

Q.  (By  Mr.  Collett)  :  Did  you  ask  her  with 
regard  to  the  matter  of  filing  a  suit  whether  she 
w^anted  to  file  a  suit  or  did  she  ask  you  first? 

A.  She  told  me  she  had  been  to  Fort  Mason  and 
had  signed  some  papers  with  Mr.  Sutherland,  and 
I  inquired  as  part  of  my  duties  to  learn  whether 
she  would  avail  herself  of  what  she  could  do  toward 
seeking  damages  for  the  death  of  her  husband. 

Q.  Did  you  ever  receive  any  reply  to  this  tele- 
gram that  you  sent,  libellant's  Exhibit  9? 

A.  No,  at  that  time — I  then  consulted  with  Mr. 
Thomas  Ryan  about  anything  further.  I  think 
there  was  a  letter  following  that,  dictated  by  Mr. 
Ryan.  I  think  it  has  been  admitted  in  evidence  for 
identification.  It  is  addressed  to  the  Bureau  in 
Washington,  D.  C.  After  that  there  was  no  further 
correspondence  by  me  with  Washington. 
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Q.  Did  you  have  any  other  communication  with 
the  Federal  Security  Agency  other  than  this  exhibit 
and  the  letter  that  you  referred  to  ?  A.     None. 

Q.  This  letter  was  airmailed  on  August  30,  is 
that  right"? 

Mr.  Ryan:  Just  a  moment.  He  said  he  did  not 
know.    That  was  through  my  office. 

A.  I  did  not  do  that,  Mr.  Collett.  That  was 
through  Mr.  Ryan.  [123]  I  may  have  signed  as 
coimsel  mth  Mr.  Ryan,  but  Mr.  Ryan  prepared  that 
correspondence. 

Q.  (By  Mr.  Collett)  :  This  is  the  only  attempt 
you  made  to  communicate  with  the  Federal  Security 
Agency  ? 

A.     I  think  Mr.  Ryan  wrote  a  few  letters. 

Q.     I  mean  you.   I  am  asking  you. 

A.  Oh,  no,  not  personally,  no.  Mr.  Ryan  took 
the  stroke  oar  and  I  was  well  satisfied  with  every- 
thing in  his  hands. 

Q.     Did  you  prepare  the  libel  or  did  Mr.  Ryan"? 

A.     Mr.  Ryan  prepared  the  libel. 

Mr.  Collett:     No  further  questions. 

Mr.  Ryan:     No  questions. 

May  it  please  your  Honor,  I  would  like  to  be 
sworn  to  identify  this  correspondence. 
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THOMAS  C.  RYAN 
was  sworn  as  a  witness  on  behalf  of  the  plaintiff 
and  testified  as  follows : 

The  Clerk:     Your  name  is  Thomas  C.  Ryan? 
A.     Yes,  Thomas  C.  Ryan. 

If  it  please  your  Honor,  I  am  one  of  the  at- 
torneys of  record  in  this  action.  This  letter,  may 
it  please  your  Honor,  which  is  marked  libel! ant's 
Exhibit  7  for  identification,  was  dictated  and  sent 
under  the  following  circumstances:  A  check  came 
from  Washington  to  Mrs.  Vatuone  for  $118  and 
some  odd  cents,  which  she  brought  into  my  office, 
and  I  had  already  [124]  explained  to  her  that  she 
could  not  keep  a  compensation  check  and  maintain 
a  damage  suit  at  the  same  time.  So  she  brought 
it  into  the  office  and  I  sent  it  back  from  whence 
it  came,  to  Washington.  I  prepared  a  letter,  w^hich 
I  dictated  on  August  19,  and  signed.  I  then  sent 
that  letter  to  Mr.  McMahon  by  mail  at  the  City 
Hall,  requesting  him  to  forward  it  to  Mrs.  Vatuone, 
because  I  did  not  know  her  address  in  Santa  Rosa. 
He  forwarded  it  to  Mrs.  Vatuone,  and  eventually 
it  got  back  to  my  hands  with  Mrs.  Vatuone 's  signa- 
ture on  the  bottom  of  it.  It  was  dated  August 
29th. 

The  letter  was  actually  airmailed  to  New  York 
on  August  30.  The  reason  I  remember  that  is  be- 
cause I,  on  my  copy,  scratched  out  the  date  '^August 
19th"  and  had  the  girl,  on  the  original,  put  in 
August  30th,  the  date  it  was  airmailed  out.  So  at 
this  time,  your  Honor,  having  identified  that  letter, 
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and  being  an  answer  in  response  to  the  check  which 

was  received,  I  ask  that  this  letter  be  marked  in 

evidence,  and  then  I  would  like  to  read  it  to  your 

Honor. 

The  Court:  It  may  be  marked.  Eleven  days 
were  spent  in  transit. 

Mr.  Ryan :  Yes,  from  me  to  Mr.  McMahon,  from 
Mr.  McMahon  to  Santa  Rosa,  back  to  his  office,  and 
then  finally  it  got  into  my  hands. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  libel! ant's  Ex- 
hibit 7.)  [125] 

The  Witness:  I  might  state  this,  your  Honor: 
I  addressed  it  to  this  person  because  the  check  came 
through  from  this  particular  person  to  me.  I  ad- 
dressed the  letter  to  Mr.  William  McCauley,  Di- 
rector, Bureau  of  Employee's  Compensation, 
Federal  Security  Agency,  Federal  Security  Build- 
ing, 4th  and  Independence  Avenue,  Southwest, 
Washington  25,  D.  C. 

"Re:  Rina  M.  C.  Vatuone  and  Paulette  T.  Vatuone, 
''Claimants— Case  No.  X-472308. 
"Dear  sir: 

"Mrs.  Vatuone  has  just  delivered  to  me  the  com- 
pensation order  made  in  the  above  matter  on 
August  3,  1949,  together  with  a  warrant  of  the 
Treasurer  of  the  United  States  numbered  80,949,- 
975,  dated  August  8,  1949,  and  payable  to  the  order 
of  Mrs.  Rina  M.  C.  Vatuone  in  the  sum  of  $118.12. 
I  am  returning  this  warrant  to  you   and  request 
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that  you  vacate  the  compensation  order  abov(^  men- 
tioned. The  reason  for  this  action  is  that  Mi's. 
Vatuone  and  her  daughter  choose  to  proceed  by 
way  of  a  suit  for  damages  for  death  against  the 
United  States  rather  than  to  accept  compensation 
because  of  the  death  of  their  husband  and  father. 

"On  July  22,  1949,  our  associate,  Mr.  Robert 
McMahon,  telegraphed  your  agency  requesting  that 
Mrs.  Vatuone 's  application  for  compensation  be 
withdrawn.  [126] 

"Said  telegram,  which  your  agency  must  un- 
doubtedly have  on  file,  reads  as  follows : 

"  Muly  22,  1949 

"  *  Bureau  of  Employees  Compensation, 

"  'Federal  Security  Agency, 

"  'Federal  Security  Building, 

"  '4th  and  Independence  Avenue,  S.W., 

"  'Washington  25,  D.  C. 

"  'Request  application  of  Rina  Maria  Va- 
tuone for  compensation  on  death  of  Paul  D. 
Vatuone  be  withdrawn  without  prejudice.  Rea- 
son: Contemplate  damage  suit  against  United 
States. 

"  'ROBERT  McMAHON, 
"  'Attorney  for  Mrs.  Vatuone;  206  City  Hall, 
San  Francisco  2.' 
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"Mr.  Wm.  McCauley,  Director, 

*' Bureau  of  Employees  Compensation, 

**  Federal  Security  Agency, 

**  Federal  Security  Building, 

*'4tli  and  Independence  Avenue,  S.W., 

"Washington,  25,  D.  C. 

"On  August  1,  1949,  in  the  District  Court  of  the 
United  States,  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  Mrs.  Vatuone,  as  ad- 
ministratrix of  the  Estate  of  Paul  D.  Vatuone, 
deceased,  filed  a  libel  for  damages  in  the  sum  [127] 
of  $100,000.00  against  the  United  States.  Said 
action  is  entitled  Rina  Maria  Vatuone,  as  adminis- 
tratrix of  the  Estate  of  Paul  D.  Vatuone,  deceased, 
Libellant,  vs.  United  States  of  America,  Respond- 
ent, numbered  25476R  in  the  files  of  said  Court. 
Said  libel  and  a  citation  were  on  the  same  date 
served  on  the  United  States  by  delivering  a  copy 
of  said  libel  and  citation  to  Frank  J.  Hennessy, 
United  States  Attorney,  at  San  Francisco  and  mail- 
ing a  copy  of  said  libel  and  citation  by  registered 
mail  to  the  Attorney  General  of  the  United  States 
at  Washington,  D.  C. 

"In  view  of  said  facts,  please  make  your  order 
vacating  said  compensation  order  and  do  not  send 
any  further  warrants  to  Mrs.  Vatuone,  I  enc. 

"Sincerely, 

"RYAN  &  RYAN, 

"By  THOMAS  C.  RYAN. 
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''Please  comply  with  the  requests  contained  in 
Mr.  Ryan's  letter  above. 

"Dated:  August  29,  1949. 

"RINA  M.  C.  VATUONE." 

The  Witness:  Then,  may  it  please  your  Honor, 
in  answer  to  that  letter  that  I  just  read,  I  received 
the  following  letter  dated  September  8,  1949,  from 
the  Bureau  of  Employees'  Compensation.  I  per- 
sonally received  this  letter  in  reply  to  [128]  that 
one,  and  I  offer  that  one  in  evidence. 

The  Court:     It  may  be  marked  in  evidence. 

Mr.  Collett:     Let  me  see  that. 

Mr.  Ryan :  I  think  you  have  a  copy  of  that.  You 
should  have  a  copy  of  all  those  in  your  file. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  libellant's  ex- 
hibit No.  10.) 

Mr.  Ryan :  This  letter,  may  it  please  your  honor, 
libellant's  Exhibit  10,  is  on  the  stationery  of  the 
Federal  Security  Agency,  Bureau  of  Employees' 
Compensation,  Washington  25,  D.  C. : 

"September  8,  1949, 

"Ryan  and  Ryan, 

"Attorneys  at  Law, 

"800  Phelan  Building, 

"San   Francisco  2,   California. 

"Gentlemen: 

"Your  letter  of  August  19,  1949,  relative  to  Mrs. 
Rina  M.  C.  Vatuone,  widow  of  Paul  D.  Vatuone, 
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deceased,  who  was  fatally  injured  June  15,  1949, 
while  employed  as  rigger  helper  for  the  Depart- 
ment of  the  Army  on  the  U.  S.  Army  Transport 
'General  D.  E.  Aultman,'  San  Francisco  Port  of 
Embarkation,  Fort  Mason,  California,  and  Paulette 
T.  Yatuone,  child  of  this  decedent,  has  been  re- 
ceived and  referred  to  the  writer  for  reply.  [129] 

"The  Bureau  of  Employees'  Compensation  has 
no  authority  of  law  to  vacate  the  Compensation 
Order  issued  in  this  claim  on  August  3,  1949. 

"The  United  States  Treasury  will  be  requested 
to  hold  the  compensation  check  for  $118.12  issued 
to  the  order  of  Mrs.  Rina  M.  C.  Vatuone. 

"The  Attorney  General,  United  States  Depart- 
ment of  Justice,  Washington,  D.  C,  is  handling  the 
libel  for  damages  filed  by  Rina  Maria  Vatuone,  as 
Administratrix  of  the  Estate  of  Paul  D.  Vatuone, 
deceased,  vs.  United  States  of  America,  Northern 
District  of  California,  and  any  future  communica- 
tions concerning  the  libel  suit  should  be  directed  by 
you  to  the  Attorney  General,  Department  of  Jus- 
tice, Washington,  D.  C. 

"Very  truly  yours, 

"DANIEL  M.  GOODACRE, 

"Chief  Claim  Examiner." 

And  a  cop}"  of  that  letter  was  sent  to  Mrs. 
Vatuone. 

Then,  may  it  please  your  Honor,  another  com- 
pensation check  came  through,  despite  these  letters, 
to  Mrs.  Vatuone  and  she  brought  the  check  into  me 
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and  requested  me  to  send  it  back  to  the  Govern- 
ment, and  so  in  compliance  with  the  request,  on 
September  23,  1949,  I  sent  the  following  letter  to 
the  person  who  sent  me  the  check,  who  was  the 
chief  of  the  preliminary  [130]  service  section  of 
the  general  accounting  office,  claims  division,  Wash- 
ington 25,  D.  C. : 

"Re:  Z-154352, 

"Vatuone,  Paul  D.,  deceased. 

"Dear  Sir: 

"On  behalf  of  Mrs.  Rina  M.  C.  Vatuone,  widow 
of  the  above  decedent,  and  Paulette  T.  Vatuone,  his 
daughter,  I  am  returning  to  you  warrant  No.  88,- 
246,693  of  the  Treasurer  of  the  United  States,  dated 
September  1,  1949,  and  payable  to  the  order  of  Mrs. 
Rina  M.  C.  Vatuone  in  the  sum  of  $78.75. 

"As  I  wrote  Mr.  Wm.  McCauley,  Director  of  the 
Bureau  of  Employees'  Compensation,  Federal  Se- 
curity Agency,  Mrs.  Vatuone  and  her  daughter 
have  elected  to  proceed  against  the  United  States 
on  account  of  the  death  of  Mrs.  Vatuone 's  husband 
and  Miss  Paulette  T.  Vatuone 's  father  by  means 
of  a  suit  for  damages  for  personal  injuries  which 
has  heretofore  been  filed  in  the  Federal  Court  in 
San  Francisco,  No.  25476-R. 

"Mr.  Daniel  M.  Goodacre,  Chief  Claim  Examiner, 
wrote  me  on  September  8,  1947,  stating  that  the 
United  States  Treasury  will  be  requested  to  hold  the 
compensation  check  heretofore  sent  Mrs.  Vatuone  in 
the  sum  of  $118.12,  which  we  heretofore  returned 
to  the  Government.   His  file  number  on  her  case  is 
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X-472308,  [131]  Please  do  not  send  any  further 
monthly  checks  to  Mrs.  Vatuone,  as  she  is  proceed- 
ing against  the  Government  by  means  of  said  dam- 
age suit.  We  notified  the  Government  of  this 
election  by  a  telegram  sent  July  22,  1949,  before 
the  compensation  order  was  made  by  the  Bureau 
of  Emploj^ees'  Compensation. 

"Very  truly  yours, 

"RYAN  &  RYAN, 
"By  THOMAS  C.  RYAN." 

I  offer  that  in  evidence,  your  Honor. 
The  Court :     It  may  be  marked. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  libellant's  ex- 
hibit 11.) 

Mr.  Ryan:  I  then  received  a  reply  to  that  letter 
by  a  letter  under  the  letterhead  of  General  Ac- 
counting Office,  Washington  25,  D.  C,  Claims  Divi- 
sion, Dated  October  24,  1949,  as  follows: 

"Ryan  &  Ryan, 
"Attorneys  at  Law, 
"800  Phelan  Building, 
"San  Francisco  2,  California. 

"Sirs: 

"Reference  is  made  to  your  letter  dated  Septem- 
ber 23,  1949,  wherein  it  is  requested  that  no  further 
monthly  employees'  compensation  checks  be  sent 
to  [132]  Mrs.  Rina  M.  C.  Vatuone  in  view  of  the 
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filing  of  a  suit  for  personal  injuries  against  the 
United  States  by  Mrs.  Vatuone  and  her  daughter, 
Miss  Paulette  T.  Vatuone,  on  account  of  the  death 
of  Paul  D.  Vatuone. 

"You  are  advised  that  the  letter  has  been  re- 
ferred to  the  Federal  Security  Agency,  Bureau  of 
Employees'  Compensation,  Washington,  D.  C,  as 
a  matter  for  consideration  and  appropriate  action 
by  that  office. 

"Any  further  inquiry  with  regard  thereto  should 
be  addressed  to  that  office. 

"Respectfully, 

"FOR   THE    COMPTROLLER   GENERAL    OF 
THE  UNITED  STATES, 

"E.  B.  HILLEY, 

"Claims  Reviewer." 

I  offer  that  letter  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  libellant's  ex- 
hibit No.  12.) 

Mr.  Ryan :  Then,  may  it  please  Your  Honor,  an- 
other branch  of  the  Government,  that  is,  the  retire- 
ment division,  wrote  some  letters  requesting  Mrs. 
Vatuone  to  fill  in  some  forms  and  she  brought  them 
in  to  me,  and  they  had  to  do  not  with  compensation 
but  with  retirement  allowances  that  he  had  as  [133] 
Goverimaent  employee,  by  which  she  was  to  get  two 
dollars  a  month  or  twelve  dollars  apiece  a  year,  and 
she  had  to,  under  the  provisions  of  that  law,  make 
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a  choice  hetween  accepting  compensation  or  these 
retirement  allowances.  So  I  wrote  the  following 
letter  to  the  Retirement  Bureau  stating  that  we  had 
already  rejected  compensation  and  we  would  accept 
the  two  dollars  a  month  she  was  entitled  to  under 
retirement,  and  I  sent  this  letter  on  her  behalf: 

'*  January  6,  1950 
'*Mr.  Warren  B.  Irons,  Chief, 
' '  Retirement  Division, 
"U.  S.  Civil  Service  Commission, 
*' Washington  25,  D.  C. 

"Re:  RET-CL:MVH:.jf 
CSF-174240 

**Dear  Mr.  Irons: 

"Replying  to  your  letters  of  October  31,  1949,  and 
December  12,  1949,  this  is  to  advise  you  that  on  my 
OAvn  behalf  and  on  behalf  of  my  minor  daughter, 
Paulette  Theresa  Vatuone,  we  hereby  elect  to  re- 
ceive an  annuity  under  the  provisions  of  the  Retire- 
ment Act  rather  than  dependency  compensation 
under  Section  10  of  the  U.  S.  Employees'  Compen- 
sation Act. 

"Heretofore  we  chose  the  remedy  of  a  suit  for 
damages  for  personal  injuries  against  the  United 
States  rather  than  accepting  the  benefits  [134] 
afforded  us  under  the  U.  S.  Employees  Compensa- 
tion Act.  On  August  1,  1949,  in  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  Southern  Division,  in  an  action  entitled 
Rina    INIaria    Vatuone,    as    administratrix    of    the 
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Estate  of  Paul  D.  Vatuono,  libellant,  vs.  United 
States  of  America,  respondent,  No.  25476  in  the 
files  of  said  court,  I  brought  suit  for  damages  in 
the  sum  of  $100,000.00  against  the  United  States 
under  the  provisions  of  the  Public  Vessels  Act. 
Prior  to  that  time  and  on  July  22,  1949,  my  at- 
torneys telegraphed  the  Bureau  of  Employees' 
Compensation  at  Washington,  D.  C,  requesting  that 
my  application  for  compensation  be  withdrawn  be- 
cause I  was  contemplating  a  damage  suit  against 
the  United  States.  Despite  said  telegram  and  the 
filing  of  said  lawsuit,  the  director  of  the  Bureau  of 
Employees'  Compensation  made  an  award  of  com- 
pensation in  my  case  on  August  3,  1949.  Pursuant 
to  said  order,  compensation  checks  were  sent  to  me. 
However,  I  did  not  accept  them,  but  returned  them 
to  the  Chief  of  the  Preliminary  Service  Section  of 
the  General  Accounting  Office,  Claims  Division  of 
Washington.  I  also  notified  the  director  of  [135] 
the  Bureau  of  Employees  Compensation  that  we 
were  returning  said  checks  and  not  accepting  the 
compensation  order  made  and  requested  said  di- 
rector to  make  an  order  vacating  his  compensation 
order. 

"In  view  of  the  above,  I  will  expect  to  receive 
from  your  office  monthly  annuities  for  myself  and 
my  daughter  under  the  provisions  of  the  Retire- 
ment Act. 

"In  your  letter  of  October  the  31st  you  state  that 
my  daughter  and  I  are  each  entitled  to  an  annuity 
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of  $12.00  per  annum.    Is  that  correct,  or  did  you 

mean  $12.00  per  month  each? 

**  Sincerely, 

"RINA  M.  VATUONE. 

"RYAN  &  RYAN, 
"By  THOMAS  C.  RYAN, 

"Attorneys  for  Rina  M. 
Vatuone." 

And  I  might  state  in  answer  to  that  inquiry  they 
said  it  was  $12.00  a  year  and  not  a  month.  T  offer 
this  letter  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  libellant's  ex- 
hibit 13.) 

Mr.  Collett :  Mr.  Ryan,  will  you  produce  the  two 
letters  which  you  received  to  which  you  replied? 

]\Ir.  Ryan:  I  will  look  through  my  files  and  see 
if  I  can  find  them.  [136] 

If  your  Honor  please,  at  this  time  I  read  into 
evidence 

Mr.  Collett:  Before  you  finish — you  are  on  the 
stand — I  asked  you  to  produce  those  two  letters. 

Mr.  McMahon:     They  are  not  in  the  file. 

Mr.  Ryan:    I  could  find  those  in  a  few  moments. 

Mr.  Collett:  I  would  like  to  close  out  that  phase 
of  it. 

Mr.  Ryan :  I  am  not  sure  I  have  the  letters.  No, 
I  haven't  got  those  in  my  file. 
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Mr.  Collett :  What  did  the  letter  of  October  31st 
contain  ? 

Mr.  Ryan:    It  referred  to  retirement  benefits. 

Mr.  Collett:     And  the  letter  of  December  12th  1 

Mr.  Ryan:  On  the  same  subject,  I  haven't  got 
those  letters  counsel  referred  to,  your  Honor. 

The  Court :     What  are  the  letters  ? 

Mr.  Ryan:  They  were  letters  from  the  retire- 
ment board  about  this  two  dollars  a  month  or  twelve 
dollars  a  year,  asking  for  her  to  make  a  choice 
between  compensation  and  retirement,  and  I  said 
we  had  already  rejected  the  compensation  so  we 
accepted  retirement. 

The  Court:     All  right. 

Mr.  Ryan :  At  this  time,  your  Honor,  I  read  into 
evidence  the  insurance  commissioner's  1941  mor- 
tality table,  showing  that  a  person  of  the  age  of 
44  years  has  a  life  expectancy  of  26.1  years,  and  I 
also  read  into  evidence  the  present  worth  of  one 
dollar  per  year  tables,  showing  that  the  present 
value  [137]  of  an  annuity  of  one  dollar  per  year 
for  26  years,  discounted  at  3  per  cent,  is  $17.87,  at 
2  per  cent  it  is  $20.12,  and  I  will  ask  counsel  if  he 
will  enter  into  this  stipulation.  I  think  it  may  be 
in  one  of  his  own  records.  Will  you  stipulate  that 
death  was  due  to  the  injury  he  received  in  this  ac- 
cident of  June  15,  1949? 

The  Court:  That  is  in  the  Government's  Exhibit. 
The  certificate  is  in  the. file  offered  by  Mr.  Collett 
and  signed  by  Doctor  Geiger  and  certified  to.  Is  it 
stipulated  that  death  was  caused  proximately  as  a 
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result  of  the  injuries  sustained  here?    Is  that  the 

stipulation  ? 

Mr.  Ryan:     Yes. 

Mr.  Collett:  That  is  not  necessary  for  me  to 
stipulate.  The  records  show  that. 

Mr.  Ryan:     With  that  the  libellant  rests. 

Mr.  Collett:  If  the  Court  please,  I  will  at  this 
time  renew  the  motion  to  dismiss  on  the  grounds, 
first,  there  was  no  election  to  sue.  First,  we  have 
here  an  individual  who  was  an  employee  of  the 
United  States,  and  that  as  such  an  employee  of  the 
United  States — not  a  seaman,  not  a  member  of  the 
crew  of  the  vessel — that  there  wasn't  any  election 
and  that,  second,  by  virtue  of  the  provisions  of 
sections  789  and  746,  the  United  States  as  the  em- 
ployer of  Vatuone  was  not  liable  to  any  greater 
extent  than  any  other  owner  of  the  vessel  employing 
Vatuone  in  a  similar  manner  would  be,  and  that 
the  [138]  Harbor  Workers  and  Longshoremen's 
Compensation  Act  would  provide  the  exclusive 
remedy  as  to  such  an  employee,  and  that  the  United 
States  thereby  is  not  liable  to  any  greater  extent, 
and  that  the  compensation  act  provides  the  exclu- 
sive remedy  on  that  ground.  On  the  third  ground, 
that  the  filing  of  the  claim,  and  the  making  of  the 
award  and  the  facts  of  this  case  constitute  a  bar 
to  the  libellant  in  any  further  proceedings. 

The  Court:    I  will  reserve  ruling  on  the  matter. 

Mr.  Collett :  I  have  only  .one  witness,  if  the  Court 
please.  I  would  like  to  call  Mr,  Sutherland,  very 
briefly. 
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WALTER  ROBERT  SUTHERLAND 

was  called  as  a  witness  on  behalf  of  the  respondent, 
and  being  first  duly  sworn,  testified  as  follows : 

The  Clerk:     Will  you  state  your  full  name  to 
the  Court? 
A.    Walter  Robert  Sutherland. 

Direct  Examination 
By  Mr.  Collett: 

Q.    By  whom  are  you  employed,  Mr.  Sutherland  ? 

A.  San  Francisco  Port  of  Embarkation,  Fort 
Mason. 

Q.     Where  do  you  live  1  A.     Mill  Valley. 

Q.  How  long  have  you  been  employed  by  the 
San  Francisco  Port  of  Embarkation?  That  is  the 
water  transportation  division  part  of  the  Army  ? 

A.  Yes,  Department  of  the  Army,  Transporta- 
tion Corps. 

Q.  Transportation  Corps,  Department  of  the 
Army?  [139]  A.     Yes. 

Q.  How  long  have  you  been  employed  by  the 
Department  of  the  Army? 

A.  Three  years  in  the  transportation  Corps,  ten 
in  the  Department  of  the  Army  altogether. 

Q.  In  your  present  employment,  assignment  to 
duty? 

A.  At  the  present  time  I  have  only  been  in  that 
duty  less  than  a  month. 

Q.     What  is  your  present  duty  ? 

A.  I  am  claims  examiner  for  the  Judge  Ad- 
vocate and  Claims  Division. 
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Q.     In  June,  1949,  what  was  your  duty? 

A.  I  was  contact  representative  of  the  Claims 
and  Compensation  Unit,  Civilian  Personnel  Branch 
at  Fort  Mason. 

Q.     That  is,  Department  of  the  Army? 

A.     That  is,  yes. 

Q.  About  June  15,  1949,  do  you  recall  receiving 
a  reioort  of  the  death  of  Paul  D.  Vatuone? 

A.     I  do. 

Q.  Did  you  thereafter  endeavor  to  communicate 
with  Mr.  Rina  Maria  Vatuone  ?  A.     I  did. 

Q.  You  endeavored  to  contact  her  on  being  noti- 
fied of  the  death  of  Paul  Vatuone,  is  that  right? 

A.     Yes.  [140] 

Q.     Did  you  succeed  in  contacting  her? 

A.  We  established  contact.  Whether  I  succeeded 
in  contacting  her  first  or  she  did  me,  I  don't  recall. 

Q.     Where  did  you  have  your  first  visit  with  her? 

A.  Our  first  personnel  building  was  building  207, 
our  personnel  office.  Fort  Mason. 

Q.     Do  you  recall  the  date? 

A.  Not  precisely.  It  was  five  or  six  days  after 
the  death  of  Paul  Vatuone. 

Q.  Did  3^ou  have  a  conversation  with  her  at  that 
time  ?  A.     Yes. 

Q.     Do  you  recall  the  time  of  day? 

A.     No,  I  do  not. 

Q.     Do  you  recall  who  was  present? 

A.  Well,  Mrs.  Vatuone  and  mj^self.  It  was  an 
open  office.   There  were  others  at  a  distance. 
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Q.  There  was  no  other  person  who  was  partici- 
pating or  auditing  the  conversation  as  such? 

A.     No. 

Q.  Will  you  give  us  the  sum  and  substance  of 
that  conversation? 

A.  Well,  at  the  outset  I  expressed  my  sympathies 
and  those  of  the  Port  in  offering  such  services  as 
we  could  provide  to  her  in  connection  with  his 
personnel  problems,  and  so  on,  and  1  explained  the 
benefits  provided  by  the  compensation  Act  in  such 
a  case.  I  explained  in  part,  with  one  omission, 
such  [141]  benefits  where  she  was  entitled  to  claim 
and  how  she  should  proceed  to  claim  them,  that  is, 
the  necessary  form  work  and  such  supporting  docu- 
ments of  the  proof  of  her  relationship  as  the  Bureau 
would  require — by  that  I  mean  birth  certificates, 
marriage  certificates,  et  cetera. 

Q.  What  benefits  did  you  tell  her  she  was  entitled 
to? 

A.  I  told  her  she  was  entitled  to  35  per  cent  of 
her  husband's  pay  until  she  died  or  remarried,  and 
that  her  minor  child  was  entitled  to  10  per  cent  of 
that  pay  until  she  died,  remarried  or  ceased  to  be 
dependent. 

Q.     You  stated  there  Avas  an  omission? 

A.     There  was. 

Q.     What  was  that? 

A.  I  omitted  to  state  that  for  compensation  com- 
puting purposes  the  maximum  salary  that  these 
percentages  I  just  qiioted  were  based  upon  was  $175 
per  month. 
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Q.     Instead  of  how  much? 

A.     I  didn't  follow  that. 

Q.     Instead  of  how  much? 

A.  Instead  of  a  full  35  per  cent  of  his  pay,  ac- 
tually it  is  35  per  cent  of  $175  if  the  decendent's 
salary  is  in  excess  of  $175. 

Q.  Did  she  direct  you  to  prepare  forms  for  pre- 
senting a  claim? 

Mr.  Ryan:  Just  a  moment.  I  object  to  that  on 
the  ground  [142]  that  it  is  leading  and  suggestive: 
Did  she  suggest  that.  I  have  no  objection  if  he  asks 
what  he  did. 

The  Court:  State  what  you  did,  please,  Mr. 
Sutherland. 

A.  I  went  into  further  explanation  as  to  the 
forms  that  were  required  and  offered  my  services 
specifically  that  I  would  draft  in  longhand  on  the 
form  the  necessary  replies  to  the  questions  on  a 
claim  for  compensation  and  have  it  typed  up  by 
one  of  my  typists  for  her  signature. 

Q.  Did  you  have  any  discussion  with  regard  to 
filing  a  suit  against  the  United  States? 

A.     I  don't  recall  any. 

Q.  Do  you  recall  any  discussion  with  regard  to 
recovery  from  any  other  source  than  the  United 
States  as  a  set-off  against  any  compensation  that 
she  might  receive? 

A.  I  honestly  do  not  recall  that  subject  coming 
into  that  particular  conversation. 

Q.     You  heard  Mrs.  Vatuone  testify  to  the  effect 


Rina  Maria  Vatuone  219 

(Testimony  of  Walter  Robert  Sutherland.) 
that  she  could  file  suit  and  any  comi)ensation  that 
she  might  receive  would  be  a  set  off  as  against  any 
recovery  that  she  would  make  in  the  suit*? 

A.     I  heard  the  testimony,  yes. 

Q.     Did  you  have  any  such  conversation  with  her "? 

Mr.  Ryan:  I  object  to  that  on  the  ground  that 
it  is  already  asked  and  answered.  He  said  he  does 
not  recall  Avhether  he  did  or  not.  [143] 

A.  I  don't  recall  the  subject  of  a  suit  coming 
into  that  particular  conversation. 

Q.  (By  Mr.  Collett) :  Did  you  discuss  that  in 
any  other  conversation  with  her? 

A.     Not  to  my  recollection. 

Q.  Thereafter  did  you  prepare — what  is  the 
designation  on  the  form  for  filing  a  claim  in  the 
event  of  death?  A.     C-A  5. 

Q.  Did  you  thereafter  have  such  a  form  type- 
written from  the  information  that  was  given  to  you 
by  her?  A.     Yes. 

Q.  I  will  show  you  respondent's  exhibit  D, 
CA-5.  That  is  your  signature,  is  it?  A  photostatic 
copy?  A.     It  is. 

Q.  Did  she  thereafter  provide  the  various  docu- 
ments which  were  attached  to  it:  The  marriage 
license,  certificate  of  marriage,  abstract  of  marriage 
7'ecord,  the  certification  of  the  birth  of  Paulette 
Teresa  Vatuone,  and  the  certified  copy  of  the  death 
certificate  of  the  San  Francisco  Department  of 
Public  Health? 

A.     She  provided  all  except  the  death  certificate. 

Q.     How  did  you  obtain  the  death  certificate? 
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A.  I  obtained  that  directly  from  the  Department 
of  Public  Health  by  letter. 

Q.  I  will  show  you  this  exhibit,  Respondent's 
Exhibit  D,  and  the  other  documents  that  were  en- 
closed in  here,  in  addition  to  [144]  the  CA-5,  were 
CA-3— what  is  a  CA-3? 

A.     CA-3  is  the  employer's  report  of  the  death. 

Q.  And  that  was  signed  by  you,  was  it,  on  the 
24th  of  June  1949?  A.     Yes. 

Q.     What  form  is  a  CA-2? 

A.  That  is  the  official  superior's  report  of  in- 
jury. 

Q.     AVho  prepares  that? 

A.  In  this  case  an  immediate  superior  or  some- 
one in  an  eschelon  or  one  or  two  above  him. 

Q.  Was  that  form  received  by  you  in  the  regular 
course  of  the  performance  of  your  duties? 

A.  It  was  received  in  a  routine  manner.  I  had 
telephoned  and  asked  them  to  expedite  it. 

Q.     CA-1 — what  form  is  that? 

A.  That  is  the  employees'  notice  of  occupational 
injury  or  illness. 

Q.     What  purpose  does  it  serve? 

A.  Primarily  it  is  for  the  employee  to  make  his 
own  report  to  the  Bureau  of  his  own  injury  and 
claim  that  it  was  occupational.  When  the  employee 
is  not  available  or  cannot  execute  his  own,  the 
Bureau's  regulations  and  instructions  are  that  the 
employer  or  someone  should  execute  it  in  his  behalf. 

Q.     Who  executed  it  in  his  behalf? 

A.     I  did.  [145] 
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Q.     And  this  bears  your  signature,  does  if? 

A.     Yes. 

Q.  Form  No.  2307,  TC7.  That  is  a  Medical  Re- 
port of  Civilian  Industrial  Accident.  Do  you  re- 
ceive that  and  forward  it  to  the  Federal  Security 
Agency  or  is  that  forwarded  directly? 

A.  That  is  a  local  form  of  our  dispensary.  We 
forward  it  to  the  Bureau  as  a  matter  of  policy. 

Q.  There  is  an  affidavit  relating  to  representa- 
tives of  deceased's  beneficiary.  Was  that  prepared 
in  your  presence? 

A.     No,  I  am  not  familiar  with  that  form. 

Q.  I  show  you  the  form.  Have  you  ever  seen 
that  before?  A.     I  have  seen  it. 

Q.  Did  you  receive  this  form  from  Mrs. 
Vatuone  ? 

A.  I  cannot  recall  just  exactly  the  circumstances 
under  which  I  received  it,  but  I  do  know  that  it 
came  to  my  office. 

Q.  Did  you  at  any  time  have  any  conversation 
with  Mrs.  Vatuone  regarding  any  rights  that  she 
might  have  to  file  suit  against  the  United  States  in 
addition  to  filing  a  claim  against  the  United  States 
for  compensation  under  the  employees'  comj^ensa- 
tion  act? 

A.  I  talked  with  someone  about  that  time — I 
can't  recall  whether  it  was  Mrs.  Vatuone  or  a  tele- 
phone call  from  a  gentleman  that  came  along  a  week 
or  two  later  on  the  subject. 

Q.  Do  you  recall  a  telephone  conversation  from 
a  gentleman? 
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A.     Yes,  I  recall  having  had  one.  [146] 

Q.     Do  you  recall  his  name? 

A.  He  identified  himself  as  Mr.  McMahon  or 
McCann.   I  think  it  was  McMahon. 

Q.     How  did  he  represent  himself,  if  you  recall? 

A.  I  am  not  definitely  certain  whether  it  was  a 
friend  of  Mrs.  Vatuone  or  Mrs.  Vatuone's  attor- 
ney. 

Q.     What  was  the  substance  of  your  conversation  ? 

A.  That  Mrs.  Vatuone  was  electing  to  sue  and  he 
was  notifying — I  don't  recall  the  exact  words,  but 
the  essence  of  it  was  he  was  notifying  the  Bureau 
to  drop  her  claim  for  compensation  and  he  was 
also  notifying  me  that  she  did  not  want  to  proceed 
an}'  further,  and  the  question  of  compensation  bene- 
fits was  put  to  me  as  to  what  she  was  entitled  to, 
and  I  explained  the  percentages — 35  for  the  widow, 
30  for  the  child. 

Q.  Would  that  refer  to  the  amount  $175  in  that 
conversation  ? 

A.  I  don't  recall.  It  got  down  to  dollars  and 
cents,  in  the  course  of  the  conversation,  where  it 
got  specific,  but  I  am  very  hazy  about  it.  I  would 
like  to  explain,  if  I  may,  that  since  that  time  I 
have  interviewed  hundreds  of  other  people,  not  all 
as  tragic  perhaps,  but  through  the  course  of  so 
many  interviews,  unless  something  particularly 
salient  impresses  me,  I  do  not  retain  it. 

The  Court :  Do  you  make  a  memorandum  of  the 
phone  calls'?  A.     No  your  Honor. 

Mr.  Collett:     No  further  questions.   [147] 
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The  Court:     Proceed. 

Cross-Examination 
By  Mr.  Ryan: 

Q.  Mr.  Sutherland,  you  mentioned  the  omission 
that  when  you  were  giving  this  figure  of  35  per  cent 
and  10  per  cent  of  the  salary,  you  forgot  to  men- 
tion $175  a  month  was  the  maximum.  Actually  Mr. 
Vatuone  was  earning  more  than  $175  a  month, 
wasn't  he*? 

A.     Yes,  he  was  earning  more  than  that. 

Q.  He  was  earning  around  $270  a  month,  wasn't 
he? 

The  Court:     His  average  shows  $250. 

Q.  (By  Mr.  Ryan)  :  Let  me  ask  you  this.  This 
is  the  thing  I  want  to  get  at  mostly:  Counsel  ques- 
tioned you  about  the  conversation  Mrs.  Vatuone  had 
with  you  in  which  she  said  you  mentioned  you  could 
get  your  compensation  and  then  sue  the  United 
States,  but  you  would  have  to  deduct  from  the 
amoimt  of  the  award  against  the  United  States  the 
amount  of  compensation  paid  out,  and  your  answer 
was  you  did  not  recall  that. 

A.     I  do  not  recall  actually  having  that  discussion. 

Q.  But,  Mr.  Sutherland,  at  that  time  it  was  your 
impression,  wasn't  it,  that  a  person  had  a  right  to 
file  a  damage  suit  and  file  a  compensation  claim  at 
the  same  time?   That  was  your  impression? 

Mr.  Collett:     I  object  to  what  his  impression  was. 

The  Court:     Overruled. 

A.     I  had  no  specific  impression  because  I  am  not 
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qualified.  [148]  I  am  a  layman  and  do  not  know  the 
law,  but  had  it  been  put  to  me,  it  did  seem  a  logical 
course. 

Q.  (By  Mr.  Ryan) :  As  a  matter  of  fact,  you 
had  a  lot  of  claims  like  this,  didn't  you,  where  Gov- 
ernment employees  were  hurt  by  third  parties,  they 
get  their  compensation  from  the  Government,  and 
they  would  sue  the  third  parties,  but  the  Govern- 
ment would  get  back  the  money  they  paid  in  com- 
pensation from  the  third  party  tort  feasors'?  You 
had  a  lot  of  cases  like  that,  didn't  you? 

A.     Not  a  lot. 

Mr.  Collett:  I  object  to  that  as  wholly  imma- 
terial. 

The  Court:  I  think  he  has  sufficiently  testified 
on  the  other  point.   He  said  it  seemed  logical. 

Mr.  Rjmn:     I  will  put  one  more  question  then: 

Q.  You  are  not  here  denying  that  you  might 
have  told  her  that  she  could  sue  and  get  compensa- 
tion at  the  same  time;  that  is  correct,  isn't  it? 

A.  I  wouldn't  tell  her  she  could  sue  because  I 
wouldn't  know  under  what  circumstances  anyone 
could  sue. 

Q.  You  won't  deny  the  fact,  as  she  testified,  that 
she  asked  you  about  the  suit  and  the  fact  that  she 
could  sue?  And  the  amount  would  be  reduced  by 
the  amount  of  compensation  she  was  paid?  You 
won't  deny  that  you  told  her  that,  will  you? 

A.     In  the  words  that  you  put  it,  I  will. 

Q.  I  do  not  mean  in  my  words,  but  in  general 
language,  the  inquiry  came  up?    As  to  whether  or 
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not   she    could    get   compensation    [149]    and    also 
would  have  the  right  to  sue.    You  don't  deny  that 
that  subject  matter  came  up,  will  you? 

Mr.  Collett:  I  object,  if  the  Court  please.  He 
has  answered  the  question.  It  is  purely  argumenta- 
tive now.  There  are  express  provisions  in  the  Act 
with  regard  to  other  claims  and  the  set  off  as  against 
compensation  in  the  Compensation  Act  itself.  Now 
the  witness  has  been  asked  whether  he  would  deny  it. 

The  Court:  You  may  answer  the  last  question  if 
it  is  clear  to  you. 

Mr.  Collett:     Repeat  the  question. 

Mr.  Ryan :     I  think  he  understands  it. 

The  Witness :  I  at  no  time  told  Mrs.  Vatuone  or 
anyone  else  that  they  could  sue — I  mean  because 
I  do  not  know  the  circumstances  under  which  any- 
one can  sue  for  anything.  But  I  have  had  similar 
questions  put  to  me  throughout  my  experience  and 
I  won't  deny  Mrs.  Vatuone  may  have  put  the  same 
question  to  me,  that  if  he  claims  for  compensation 
and  recovers  from  any  other  source  other  than 
private  insurance,  that  is,  through  suit,  most  par- 
ticularly third  party  cases,  that  the  Bureau  will 
use  that  as  an  offset  against  any  compensation  that 
tlie,y  pa,y  the  claimant. 

Q.  (^foing  one  step  further,  neither  will  you 
deny  that  you  may  have  told  her  that  if  -such  a 
situation  arose  in  this  case,  the  amount  that  Fort 
■Uasori,  the  Compensation  Bureau  pays  her,  would 
be  deducted  from  the  amount  of  recovery  in  the 
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damage  [150]  suit  against  the  United  States?  You 

won't  deny  that  either,   will  you? 

A.     I  won't  deny  it. 

Mr.  Ryan:     I  think  that  is  all,  your  Honor. 

Redirect  Examination 
By  Mr.  Collett: 

Q.  Do  I  understand  you,  Mr.  Sutherland,  to  say 
that  you  do  not  deny  that  you  told  her  if  she  re- 
covered in  an  action  against  the  United  States  that 
the  amount  of  compensation  she  would  receive 
would  be  offset  as  against  it? 

A.  The  amoimt  she  would  receive  through  any 
other  source  would  be  offset  against  the  compensa- 
tion. 

Q.  Is  there  any  provision  in  the  Compensation 
Act  with  regard  to  offset  as  against  compensation? 

Mr.  Ryan:  I  object  on  the  ground  that  calls  for 
the  conclusion  of  the  witness.  The  Compensation 
Act  itself  is  the  best  evidence. 

The  Court:     Overruled. 

A.  There  is  a  section — I  can't  quote  it  or  identify 
it  by  section  number — that  specifies  that  if  the 
claimant  recovers  from  another  source  and  it  ap- 
pears to  bear  altogether  on  third  party  cases,  that 
that  amount  will  be  used  as  an  offset  or  credit  to  his 
compensation. 

Q.  (By  Mr.  Collett)  :  You  have  in  mind  Section 
777  of  Title  5  of  the  United  States  Code 

Mr.  Ryan :     Your  Honor,  I  would  like  to  inquire 
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as  to  whether  [151]  he  is  inquiring  as  to  his  present 
knowledge.    He  may  have  learned  a  lot  since  the 
last  June. 

Q.  (By  Mr.  Collett)  :  I  will  ask  you  this:  After 
June  15  were  you  aware  of  the  existence  in  the  code 
or  the  Compensation  Act  of  a  section  pertaining 
to  the  adjustment  in  the  case  of  a  receipt  by  an 
emploj^ee  of  money  and  property  in  satisfaction 
of  liability  of  a  third  person?  A.     Yes. 

Q.  Was  the  section  you  had  in  mind  with  re- 
gard to  a  setoff  as  against  any  compensation  that 
might  be  due  on  a  recovery  by  a  person? 

A.     Yes. 

Q.  Have  you  received  any  instructions  in  your 
department  with  regard  to  advising  any  claimant 
to  sue  the  United  States'?  A.     Yes. 

Q.     What  was  that? 

Mr.  Ryan :  Just  a  moment.  What  do  you  mean  ? 
Since  this  time  or  before  it? 

Mr.  Collett:     Prior  to  June  15,  1949. 

A.  Yes,  I  had  been  specifically  instructed,  prior 
to  June  15. 

Mr.  Collett:     With  regard  to  what? 

A.  With  regard  to  advising  or  discussing  suits 
or  any  legal  aspects,  outside  of  the  Compensation 
Act  with  a,ny  claimant. 

Q.  In  your  conversations  with  Mrs.  Vatuone  did 
you  so  abide  by  those  instructions?  [152] 

Mr.  Ryan :     I  object  to  that  on  the  ground  that  it 
calls  for  the  opinion  and  conclusion  of  the  witness 
and  furthermore  he  says  he  does  not  remember. 
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The  Court:     Yes.   WeU,  I  will  allow  it. 

A.     Bo  I  answer  the  question  ? 

The  Court :     Yes,  you  may  answer  the  question. 

A.  As  I  say,  I  do  not  recall  discussing  the  aspects 
of  a  suit  with  Mrs.  Tatuone. 

Mr.  Collett:     That  is  all. 

Mr.  Ryan :     That  is  all. 

The  Court:  We  will  resume  then  tomorrow  at 
10:00  o'clock? 

Mr.  Ryan:  I  undei*staud  counsel  is  finished  with 
Ms  evidence? 

Mr.  Collett :     That  is  aU. 

Mr.  Ryan:  Then  we  can  argue  the  matter  to- 
morrow morning  f 

The  Court:     Yes. 

( Thereupon  on  Jime  7th,  1950.  counsel  for  the 
respective  parties  argued  the  matter  to  the 
Couit.  the  matter  to  be  submitted  when  the 
briefs  of  the  comisel  are  filed. ) 

Certificate  of  Reporter 
V^e.  Official  Reporters  and  Official  Reporters  pro 
tem,  certify  that  the  foregoing  transcript  of  153 
pages  is  a  true  and  correct  transcript  of  the  matter 
therein  contained  as  reported  by  us  and  thereafter 
reduced  to  typewi-iting.  to  the  best  of  our  ability. 

/s/  J.  F.  SWEEXEY. 

/s/  K.  PECK. 

[Endorsed]:     Filed  September  21.  1950.  [153] 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  25476-R  In  Admiralty 

UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

RINA  MARIA  VATUONE,  as  Administratrix  of 
Estate  of  PAUL  D.  VATUONE,  Deceased, 

Appellee. 

CLERK'S  CERTIFICATE  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and 
accompanjang  documents  and  exhibits,  listed  below, 
are  the  originals  hied  in  this  court  in  the  above- 
entitled  case  and  that  they  constitute  the  record 
on  appeal  herein  as  designated  by  the  parties: 

Libel  for  Damages  for  Wrongful  Death. 

Answer. 

Memorandum  Opinion  and  Order. 

Findings  of  Fact  and  Conclusions  of  Law. 

Decree  for  Damages. 

Notice  of  Appeal. 

Petition  for  Appeal. 

Order  Granting  Petition  for  Appeal. 

Assignment  of  Errors. 

Citation  on  AjDpeal. 
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Affidavit  of  Mailing  copies  of  Notice  of  Ap- 
peal, etc. 

Designation  of  Apostles  on  Appeal  and  Prae- 
cipe therefore. 

One  volume  of  testimony. 

Libellant's  Exhibit  No.  1,  for  identification. 

Libellant's  Exhibits  Nos.  2  to  3,  inclusive. 

Libellant's  Exhibit  No.  4,  deposition. 

Libellant's  Exhibits  Nos.  5  to  7,  inclusive. 

Libellant's  Exhibit  No.  8,  deposition. 

Libellant's  Exhibits  Nos.  9  to  13,  inclusive. 

Respondent's  Exhibits  A,  B,  C  and  D. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  this  20th 
day  of  April,  1951. 

C.  W.  CALBREATH, 
Clerk. 

[Seal]  By  /s/    E.  H.  NORMAN, 
Deputy  Clerk. 


[Endorsed] :  No.  12906.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Rina  Maria  Vatuone,  as  Ad- 
ministratrix of  the  Estate  of  Paul  D.  Vatuone,  De- 
ceased, Appellee.  Apostles  on  Appeal.  Appeal  from 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division. 

Filed  April  20,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12906 

RINA  MARIA  VATUONE,  as  Administratrix  of 
the  Estate  of  Paul  D.  Vatuone,  Deceased, 

Appellee, 

vs. 

UNITED  STATES  OP  A^iERICA, 

Appellant. 

APPELLANT'S  STATEMENT  OF  POINTS  TO 
BE  RELIED  ON  ON  APPEAL  AND  DESIG- 
NATION OF  PORTION  OF  RECORD  TO 
BE  PRINTED 

Appellant  adopts  as  points  on  appeal  the  Assign- 
ment of  Errors  included  in  the  Apostles  on  Appeal 
on  hie  herein. 

Appellant  designates  for  printing  the  entire 
Apostles  on  Appeal  on  file  herein  except  that,  as  to 
the  Exhibits,  only  Libellant's  Exhibit  4  and  Libel- 
lant's  Exhibit  8  need  be  printed,  and  that  the  re- 
maining Exhibits  be  considered  by  the  Court  in 
their  original  form. 

/s/  FRANK  J.  HENNESSY,  R., 

United  States  Attorney. 

/s/  KEITH  R.  FERGUSON, 

Special  Assistant  to  the  Attorney  General,  Proctors 
for  Appellant. 
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So  Ordered: 


Senior  United  States  Circuit 
Judge. 


[Endorsed] :     Filed  April  28,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AS  TO  EXHIBITS 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween Appellant  and  Appellee,  acting  by  and 
through  their  respective  proctors,  that  in  order  to 
save  further  costs  of  printing,  all  exliibits  hereto- 
fore admitted  in  evidence  herein,  except  Libellant's 
Exhibits  Nos.  4  and  8,  need  not  be  printed,  and  that 
the  same  may  be  considered  by  the  Court  in  their 
original  form. 

Dated  this  26th  day  of  April,  1951. 

/s/  FRANK  J.  HENNESSY,     W.P., 

United  States  Attorney. 

/s/  KEITH  R.  FERGUSON, 
Special  Assistant  to  the  Attorney  General,  Proctors 
for  Appellant. 

RYAN  &  RYAN, 
By  /s/  THOMAS  C.  RYAN, 

/s/  ROBERT  McMAHON, 

Proctors  for  Appellee. 
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So  Ordered: 

/s/  WILLIAM  HEALY, 

/s/  HOMER  BONE, 

/s/  WM.  E.  ORR, 

United  States  Circuit  Judges. 

[Endorsed]  :     Filed  April  28,  1951. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12906 
United   States  of  America,   respondent-appellant 

V, 

Rina  Maria  Vatuone,   as   Administratrix  of   the 
Estate  of  Paul  D.  Vatuone,  deceased 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  NORTHERN  DISTRICT  OF  CALIFORNIA,  SOUTHERN  DIVI- 
SION 


BRIEF  FOR  THE  UNITED  STATES 


JURISDICTION 


The  jurisdiction  of  the  District  Court  rests  upon 
the  Public  Vessels  Act,  1925  (46  U.  S.  C.  781-789) 
by  reason  of  a  libel  in  admiralty,  filed  August  1,  1949, 
to  recover  damages  for  the  death  of  libelant's  de- 
cedent aboard  the  U.  S.  A.  T.  General  D.  E.  Aultman 
on  June  15,  1949. 

This  Court's  jurisdiction  rests  upon  28  U.  S.  C. 
1291  by  reason  of  a  notice  of  appeal,  filed  March  26, 
1951,  from  a  decree  in  favor  of  the  libelant  entered 
on  December  29,  1951. 

(1) 


QUESTIONS 

Libelant's  decedent,  a  civil  service  employee  of  the 
United  States,  serving  in  a  shoreside  position  v^ith 
the  Army  Transport  Service,  was  killed  in  the  per- 
formance of  duty  aboard  an  Army  Transport  under- 
going repairs  at  an  Army  Base.  His  widow  had  two 
remedies,  one  under  the  Public  Vessels  Act,  the  other 
under  the  Federal  Employees'  Compensation  Act. 
She  first  applied  for  compensation  and  then  brought 
this  suit  to  recover  damages  for  wrongful  death. 
When  she  received  the  compensation  checks  she  re- 
turned them.    The  questions  presented  are — 

1.  Whether,  in  the  absence  of  an  explicit  statutory 
direction  for  double  recovery  or  election,  government 
personnel  or  their  dependents  have  a  right  of  action 
against  the  United  States  for  injury  or  death  in  the 
performance  of  duty  or  must  accept  as  their  sole 
recovery  the  benefits  of  the  compensation,  leave,  and 
retirement  statutes  applicable  to  personnel  of  their 
type. 

2.  Wliether  applying  for  l^enefits  under  the  appli- 
cable compensation  statutes  precludes  government 
personnel  or  their  dependents  from  thereafter  main- 
taining suit  for  injury  or  death  against  the  United 
States. 

STATUTES 

The  Federal  Emj)loyees'  Compensation  Act,  1916, 
c.  458,  39  Stat.  742,  as  originally  enacted  and  as  in 
effect  at  all  times  here  involved  provided  in  pertinent 
part : 

[Sec.  1.]   That  the  United  States  shall  pay 
compensation  as  hereinafter  specified  for  the 
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disability  or  death  of  an  employee  resulting 
from  a  personal  injury  sustained  while  in  the 
performance  of  duty     *     *     * 

Sec.  7.  That  as  long  as  the  employee  is  in 
receipt  of  compensation  under  this  Act,  or, 
if  he  has  been  paid  a  lump  sum  in  commu- 
tation of  installment  payments,  until  the  ex- 
piration of  the  period  during  which  such 
installment  payments  would  have  continued,  he 
shall  not  receive  from  the  United  States  any 
salary,  pay,  or  remuneration  whatsoever  except 
in  return  for  services  actually  performed,  and 
except  pensions  for  service  in  the  Army  or 
Navy  of  the  United  States. 

STATEMENT 

The  facts  respecting  the  injury  of  libelant's  decedent 
Paul  D.  Vatuone  are  not  disputed  and  may  be  sum- 
marized from  the  findings  of  the  court  below  (R. 
14-17).  Yatuone  was  a  shoreside  civil  service  em- 
ployee of  the  Army  Transport  Service  working  as 
a  rigger  in  the  marine  repair  shop  at  Fort  Mason, 
San  Francisco  Port  of  Embarkation.  With  fellow 
workmen  he  was  sent  aboard  the  Army  Transport 
General  D.  E.  Aultman  on  June  15,  1949,  to  do  cer- 
tain repairs  on  one  of  the  davits  of  No.  5  lifeboat 
(R.  15).  Vatuone  and  another  workman  were 
manually  winding  a  cable  around  the  drum  of  the 
winch  which  operated  the  boat  when  other  fellow 
workmen^  ''negligently  put  in  operation  the  motor 
operating   said  winch   so   that   said   winch   suddenly 


^  Specifically,  libelant's  attorney  contended  it  was  the  ship's  elec- 
trician.   See  R.  31-33, 120-121. 


and  very  swiftly  revolved  around  and  the  handle 
of  said  winch  struck  said  decedent  with  such  force 
that  he  was  thrown  violently  to  the  deck  and  was 
killed."  Libelant  was  survived  by  his  dependent 
widow  and  his  infant  daughter   (R.   16). 

The  facts  in  respect  of  libelant's  claim  and  award  of 
compensation  appear  from  the  file  of  the  Bureau 
of  Employee's  Compensation.  (Respondent's  Ex- 
hibit D,  in  evidence  R.  185-187.)  On  Jime  16,  1949, 
there  was  executed  Bureau  of  Employees'  Compensa- 
tion Form  C.  A.  2,  *' Official  Superior's  Report  of 
Injury"  certifying  Vatuone's  accident  to  have  been 
in  the  actual  performance  of  duty  (photostat  15-16). 
On  June  23,  1949,  libelant  executed  the  Bureau's 
Form  C.  A.  5,  **  Claim  for  Compensation  on  Account 
of  Death"  (photostat  20-21)  and  on  June  28,  1949, 
she  executed  Form  C.  A.  42,  "Affidavit  Relating  to 
Representatives  of  Deceased  Beneficiaries"  (photostat 
9-10).  In  the  interval  various  other  forms  and  state- 
ments appear  to  have  been  executed  and  copies  of 
death,  marriage,  and  birth  certificates  obtained  and  all 
necessary  papers  duly  filed  with  the  Bureau  of  Em- 
ployees' Compensation.  On  the  basis  of  this  informa- 
tion, the  Director  of  the  Bureau,  pursuant  to  Section 
36  of  the  Compensation  Act  (5  U.  S.  C.  786)  on 
August  3,  1949,  made  findings  of  fact  and  an  award 
of  compensation  (photostat  2-4).  The  award  al- 
lowed burial  expenses  of  $200  and  compensation  at 
the  monthly  rate  of  $78.75,  consisting  of  $61.25  for 
libelant  and  $17.50  for  the  child  and  advised  libelant 
that  about  August  10,  1949,  a  check  for  $118.12,  ac- 


criied  compensation  for  the  period  June  16  to  July  31, 
1949  would  issue  (photostat  2-4).'' 

Meanwhile,  libelant  had  brought  the  present  suit 
on  August  1,  1949  (R.  1)  and,  acting  on  the  advice  of 
her  attorneys,  when  she  received  the  initial  compen- 
sation check  for  $118.12,  dated  August  8,  1949,  she 
returned  it  and  thereafter  returned  all  other  checks 
(R.  133-137,  189-190,  195-197,  201-209,  221-222). 
The  court  below  followed  United  States  v.  Marine, 
(4th  Cir.,  1946)  155  F.  2d  456,  and  held  the  avail- 
ability of  compensation  did  not  preclude  recovery  by 
suit.  He  further  summarized  his  view  of  the  effect  of 
libelant's  conduct  as  follows  (R.  12-13)  : 

The  sequence  of  events  in  Mrs.  Vatuone's 
case  demonstrates  that  she  commenced  her 
libel  under  the  Public  Vessels  Act  after  she 
had  filed  her  claim  but  before  an  award  was 
made  by  the  government.  She  returned  her 
check  in  the  amount  of  $137.28  to  the  govern- 
ment when  it  arrived  and  at  no  time  did  she 
accept  any  compensation.  These  facts  place 
the  instant  case  within  the  language  of  Mandel 

^  By  reason  of  the  amendments  to  the  Compensation  Act  by  the 
Act  of  October  14,  1949,  c.  691,  63  Stat.  854,  this  amount  was  in 
creased  effective  November  1,  1949,  and  would  now  amount  to 
$137.28  per  month,  consisting  of  $99.84  for  the  widow  and  $37.44 
for  the  child.  Letter  from  Bureau  of  Employees'  Compensation, 
dated  April  7,  1950.  (Respondent's  Exhibit  D-1  in  evidence,  R. 
187-189.)  Wlien  the  child  marries,  or  attains  majority  the 
widow's  compensation  will  increase  to  $112.32.  Had  libelant's 
decedent  been  in  the  military,  instead  of  the  civil  service,  her  ex- 
clusive recovery,  by  reason  of  the  rule  in  F&res  v.  United  States^ 
(1950)  340  U.  S.  135,  would  have  been  under  the  military  statutes 
by  which,  regardless  of  the  rank  of  the  decedent,  a  wife  and  one 
child  receives  $78.00  per  month.     See  infra,  p.  61,  fn.  23. 

966437—51 2 
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V.  United  States,  74  F.  Supp.  754,'  wherein  the 
court  said:  '**  *  *  I  feel  that  only  actual 
acceptance  of  compensation  under  this  Act  ex- 
tinguishes the  remedy  sought  here."  Libelant 
did  not  accept  compensation  and  is  entitled  to 
enforce  her  rights  against  the  United  States 
under  the  Public  Vessels  Act. 

Judgment  was  accordingly  entered  against  the  United 
States  and  this  appeal  followed. 

SPECIFICATIONS   OF   ERROR 

1.  The  District  Court  erred  in  holding  that  the 
libel  stated  a  cause  of  action  in  respect  of  which  the 
United  States  had  consented  to  be  sued  under  the 
Public  Vessels  and  Suits  in  Admiralty  Acts. 

2.  The  District  Court  erred  in  failing  to  hold  that, 
in  the  absence  of  explicit  statutory  direction  for  double 
recovery  or  election,  libelant  had  no  right  of  action 
against  the  United  States  but  had  her  exclusive  rights 
imder  the  compensation,  leave  and  retirement  statutes 
applicable  to  the  decedent. 

3.  The  District  Court  erred  in  failing  to  hold  that 
libelant's  conduct  in  procuring  an  award  of  compensa- 
tion and  burial  expenses  and  the  issuance  of  checks 
therefor  precluded  her  from  maintaining  the  libel. 

SUMMARY   OF   ARGUMENT 

Introduction. — This  case  and  its  companions,  No. 
13054,  Allen  v.  United  States,  and  No.  13057,  Gilfhs  \5. 

^  (E.  D.  Pa.,  1947).  Subsequent  to  the  decision  below  the 
Mandel  case  was  reversed  by  the  Third  Circuit  on  August  16, 1951, 
which  thus  joined  the  majority  of  four  circuits  rejecting  the  view 
of  the  Marine  case. 


United  States,  present  for  tliis  Court's  decision  a 
common  question  of  great  importance  for  the  United 
States  where  death  or  injury  of  government  personnel 
occurs  in  the  performance  of  duty.  Claimants  on 
account  of  the  death  or  injury  of  government  person- 
nel have  two  remedies,  one  by  suit,  the  other  by  claim 
for  compensation.  The  question  is  whether  compen- 
sation, when  available,  precludes  recovery  by  suit. 
The  question  is  of  great  importance  for  the  national 
security.  But  Congress  and  the  Supreme  Court  have 
left  it  in  a  number  of  situations  to  judicial  determina- 
tion. 

Congress  by  the  Public  Vessels,  Suits  in  Admiralty 
and  Tort  Claims  Acts,  has  provided  a  judicial  remedy 
for  suit  on  all  types  of  claims  for  death  or  injury  in 
circumstances  where  a  private  party  would  be  liable. 
But  the  majority  of  courts  have  held,  correctly  we 
believe,  that  the  existence  of  these  two  remedies,  one 
judicial,  by  suit  against  the  United  States,  the  other 
administrative,  by  claim  for  compensation  benefits, 
does  not  create  or  recognize  a  right  of  action  for  death 
or  injury  of  government  personnel  in  the  performance 
of  duty  in  the  absence  of  explicit  statutory  direction 
for  double  recovery  or  election.  Thus,  although  claim- 
ants have  two  remedies,  their  sole  recovery  is  under 
the  applicable  compensation  statutes.  Mandel  v. 
United  States,  (3d  Cir.)  decided  August  16,  1951; 
Lewis  V.  United  States,  (D.  C.  Cir.,  1951)  190  F.  2d 
22;  Johansen  v.  United  States,  (2d  Cir.)  decided 
July  30, 1951 ;  Posetj  v.  United  States,  (5th  Cir.,  1937) 
93  F.  2d  726.    This  view  has  been  rejected  only  by  the 
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Fourth  Circuit.  United  States  v.  Marine,  (4th  Cir., 
1936)  155  F.  2(i  456,  followed  in  Johnson  v.  United 
States,  (4th  Cir.,  1950)  186  F.  2d  120;  see  also  Mandel 
V.  United  States,  (E.  D.  Pa.,  1947)  74  F.  Supp.  754, 
reversed  (3d  Cir.)  August  16,  1951.  In  Feres  v. 
United  States,  (1950)  340  IT.  S.  135,  the  Supreme 
Court  applied  the  majority  view  to  military  service 
employees.  The  question  of  whether  the  same  result 
should  be  reached  in  the  case  of  civil  employees,  has 
not  yet  been  decided  by  the  Supreme  Court. 

The  Government  believes  that,  in  addition  to  the 
absence  of  any  right  of  action  for  death  or  injury  of 
government  employees  in  the  performance  of  duty, 
in  the  present  cases  the  United  States  has  two  ad- 
ditional defenses — the  fellow  servant  rule  and  claim- 
ant's preclusion  by  obtaining  awards  or  medical  serv- 
ices under  the  compensation  act.  However,  in  view 
of  the  importance  to  the  United  States  of  the  broader 
question  of  whether  recovery  by  suit  may  be  had  for 
service-incident  death  or  injury  of  government  per- 
sonnel, this  brief,  while  not  abandoning  these  two 
additional  defenses,  will  be  directed  primarily  to  the 
contention  that  this  Court  should  follow  the  majority 
rule  of  the  Mandel,  Lewis,  Johansen  and  Posey  cases, 
rather  than  the  contrary  view  of  the  Fourth  Circuit 
in  the  Marine  and  Johnson  cases. 

I.  The  Courts  of  Appeals  for  four  circuits  have  held 
that  absent  explicit  statutory  direction  for  double 
recovery  or  election  there  is  no  right  of  action  for 
death  or  injury  of  government  personnel  in  the  per- 
formance of  duty  and  the  rights  under  whatever  stat- 
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utory  scheme  of  compensation,  leave  and  retirement 
benefits  which  may  apply  are  exclusive.  This  view 
of  the  matter  was  applied  to  military  service  employ- 
ees by  the  Supreme  Court  in  Feres  v.  United  States, 
(1950)  340  U.  S.  135.  It  has  been  equally  applied 
to  civilian  employees  by  the  Courts  of  Appeals  for 
the  Second,  Third,  Fifth,  and  District  of  Columbia 
Circuits.  Johansen  v.  United  States,  (2d  Cir.,  decided 
July  30,  1951)  ;  Mandel  v.  United  States,  (3d  Cir.,, 
decided  August  16,  1951,  reversing  (E.  D.  Pa.,  1947) 
74  F.  Supp.  754)  ;  Posey  v.  United  States,  (5th  Cir., 
1937)  93  F.  2d  726;  Lewis  v.  United  States,  (D.  C. 
Cir.,  1951)  190  F.  2d  22. 

The  crux  of  the  problem,  as  pointed  out  by  Mr. 
Justice  Jackson  in  Feres  v.  United  States,  supra, 
340  U.  S.  at  144,  is  that  in  the  absence  of  any  provision 
by  Congress  it  is  equally  possible  that  the  claimant 
(a)  may  enjoy  both  recovery  of  compensation  and  of 
damages,  or  (b)  may  elect  which  to  pursue,  thereby 
waiving  the  other,  or  (c)  may  pursue  both,  crediting 
the  larger  liability  with  the  proceeds  of  the  smaller 
recovery,  or  (d)  may  enjoy  only  the  right  to  compen- 
sation, leave  and  retirement,  the  existence  of  which 
precludes  recovery  in  the  exercise  of  the  other  remedy. 
In  the  words  of  Justice  Jackson  in  Feres  (340  U.  S. 
at  144)  :  '*  There  is  as  much  statutory  authority  for 
one  as  for  another  of  these  conclusions.  If  Congress 
had  contemplated  that  this  Tort  Act  woidd  be  held 
to  apply  in  cases  of  this  kind  it  is  difficult  to  see  why 
it  should  have  omitted  any  provision  to  adjust  these 
two  types  of  remedy  to  each  other.     The  absence  of 
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any  such  adjustment  is  persuasive  that  there  was  no 
awareness  that  the  Act  might  be  interpreted  to  permit 
recovery." 

II.  There  is  no  question  but  that  Congress  by  the 
Public  Vessels,  Suits  in  Admiralty,  and  Tort  Claims 
Acts  has  given  a  judicial  remedy  for  death  and  in- 
jury of  all  kinds,  including  service-incident  death  and 
injury  of  civil  and  military  personnel  of  the  United 
KStates.  But  as  Justice  Jackson  pointed  out  in  the 
Feres  case  (340  U.  S.  at  140)  the  grant  of  jurisdiction 
generally  to  render  judgment  upon  all  such  claims 
does  not  mean  that  a  cause  of  action  is  recognized  or 
created.  It  does  not  say  that  all  such  claims  must 
be  allowed.  "Jurisdiction  is  necessary  to  deny  a 
claim  on  its  merits  as  matter  of  law  as  much  as  to 
adjudge  that  liability  exists."  It  has  long  been  set- 
tled "that  no  court  would  be  justified  in  interpreting 
a  grant  of  jurisdiction  as  creating  a  new  cause  of 
action  against,  or  imposing  a  new  liability  upon,  the 
United  States  unless  the  language  of  the  act  was 
clearly  susceptible  of  no  other  reasonable  construc- 
tion." Kuhnert  v.  United  States,  (8th  Cir.,  1942) 
127  F.  2d  824,  826. 

This  Court  in  Tliomason  v.  United  States,  (9th 
Cir.,  1949)  184  P.  2d  105;  and  United  States  v. 
Loyola,  (9th  Cir.,  1947)  161  P.  2d  126,  correctly  in 
our  view,  held  that  the  district  court  had  jurisdiction 
under  the  Public  Vessels  Act  of  suits  for  wages  and 
maintenance,  but  that  the  libelants  in  the  respective 
cases  had  no  causes  of  action  against  the  United 
States.     On   the    other   hand,    cases    like    O'Neal   v. 
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United  States,  (E.  D.  N.  Y.,  1925)  11  F.  2d  869,  aff 'd 
(2d  Cir.,  1926)  11  F.  2d  871,  in  which  the  courts 
appear  to  place  dismissal  of  suits  by  those  entitled  to 
compensation  upon  want  of  jurisdiction,  rather  than 
the  lack  of  a  right  of  action,  are  equally  valid.  Courts 
have  only  a  limited  jurisdiction  of  suits  against  the 
United  States  and  therefore  often  say  that  there  is  no 
jurisdiction  of  libelant's  claim  when  what  they  mean 
is  that  the  claim  does  not  constitute  a  right  of  action 
in  respect  of  which  the  United  States  has  consented 
to  be  liable.  As  Mr.  Justice  Holmes  long  ago  ob- 
served, where  the  courts  have  only  a  limited  juris- 
diction, if  there  is  no  right  of  action  for  the  claim, 
it  is  of  a  kind  that  the  court  not  only  ought  not  to  en- 
force but  has  been  granted  no  power  to  enforce.  The 
Ira  M.  Hedges,  (1910)  218  U.  S.  264,  270.  Thus, 
whether  the  opinions  say  that  libelant  has  no  right  of 
action  or  is  precluded  from  suit,  and  therefore  dis- 
miss on  the  merits,  or  say  that  there  is  no  jurisdiction 
and  dismiss  solely  on  that  ground,  all  the  cases  equally 
support  the  view  that  in  the  silence  of  Congress  the 
exclusive  rights  for  service-incident  death  or  injury 
of  civilian  and  military  employees  of  the  United 
States  alike  is  under  the  applicable  compensation, 
leave  and  retirement  statutes. 

III.  The  plain  language  of  the  compensation  act 
as  originally  enacted  in  1916  clearly  contemplates 
that  compensation  is  compulsory  and  exclusive  and 
no  change  was  made  by  the  1949  declaratory  amend- 
ment. In  enacting  the  Federal  Employees'  Compen- 
sation Act  of  1916,  as  in  enacting  the  Public  Vessels 
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and  Tort  Claims  Acts,  great  emphasis  was  placed  on 
relieving  Congress  of  the  heavy  burden  of  private 
relief  legislation.  While  no  jurisdictional  remedy 
was  then  available  to  a  Government  employee  to  as- 
sert a  right  of  action  against  the  United  States,  if 
he  had  one,  the  language  employed  by  the  drafts- 
men of  the  compensation  act  shows  the  recovery  of 
compensation  was  intended  to  be  exclusive.  The  act 
provided  in  section  1  that  the  United  States  ^^  shall 
pay  compensation  for  disability  and  death  of  an  em- 
ployee resulting  from  a  personal  injury  sustained  in 
the  performance  of  duty."  No  election  by  the  em- 
ployee nor  any  choice  by  the  Government  is  provided. 
Moreover,  in  section  7  it  is  provided  that,  except  for 
earned  wages  and  military  pensions,  the  liability  for 
compensation  is  exclusive  of  ''any  salary,  pay,  or 
remuneration  whatsoever."  The  intention  is  thus 
stated  in  plain  language  that  compensation  is  com- 
pulsory and  exclusive  of  any  other  right  against  the 
United  States  on  account  of  death  or  injury  in  the 
performance  of  duty. 

Both  the  Second  Circuit  in  Feres  v.  United  States, 
(2d  Cir.,  1949)  177  F.  2d  535,  aff'd  340  U.  S.  135, 
and  the  Supreme  Court  in  Dahn  v.  Davis,  (1922) 
258  U.  S.  421,  have  read  the  language  of  the  1916  act 
as  declaring  that  compensation  is  exclusive.  In  Feres 
the  claimant  argued  that  the  omission  of  any  excep- 
tion denying  a  judicial  remedy  where  there  was  a  right 
of  compensation  showed  that  the  grant  of  a  remedy 
recognized  or  created  a  right  of  action.  The  Second 
Circuit  rejected  this  view  observing  that  the  language 
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of  Section  7  plainly  excluded  any  other  right  of  re- 
covery and  '^  consequently,  it  would  seem  that  the 
explanation  for  the  omission  *  *  *  is  that  it  was 
considered  unnecessary"  (177  F.  2d  at  537).  In  so 
holding,  the  Second  Circuit  merely  followed  the 
earlier  decision  of  the  Supreme  Court  in  the  Dahn 
case  where  it  was  held  that  while  there  were  two 
remedies,  one  hy  suit  for  tort,  the  other  by  claim  for 
compensation,  the  sole  recovery  was  under  the  com- 
pensation act.  As  the  Supreme  Court  observed  (258 
U.  S.  at  429),  '4t  would  be  difficult  to  frame  a 
clearer  declaration  than  this  that  no  payment  would 
be  made  by  the  Government  for  injury  other  than 
as  provided  in  the  act"  and  it  characterized  the 
language  of  the  whole  act  as  evidencing  (p.  430)  ''the 
disposition  to  treat  the  compensation  provided  for 
as  adequate  for  the  injury  received." 

Adoption  of  the  1949  declaratory  amendment  did 
not  alter  the  preexisting  exclusiveness  of  the  1916 
Act.  The  new  language  relating  to  exclusiveness 
which  the  amendment  added  in  section  7  (b)  was 
purely  declaratory.  War  Shipping  Administra- 
tion/Maritime Commission  merchant  vessel  seamen 
already  were  allowed  recovery  only  by  suit  and  ex- 
pressly excluded  from  compensation  by  decisions 
of  the  Comptroller  General  and  by  the  Clarification 
Act  of  1943.  Ever  since  1916,  Army  and  Navy 
public  vessel  seamen,  on  the  other  hand,  had  been 
given  compensation  and  had  never,  until  Mandel  v. 
United  States,   (E.  D.  Pa.,  1947)   74  F.   Supp.  754, 
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(since  reversed  3d.  Cir.,  decided  August  16,  1951), 
been  allowed  to  recover  by  suit.  The  Senate  report 
on  the  legislation  made  it  plain  that  the  provision 
for  exclusiveness  was  merely  declaratory  of  existing 
law.  But  the  seamen's  unions  were  troubled  by  the 
possibility  that  the  amendment  might  somehow  change 
the  status  of  seamen.  Accordingly,  a  precautionary 
proviso  was  added  making  it  specific  that  no  modifi- 
cation of  existing  law  was  intended.  The  Senate 
fioor  discussion  of  the  proviso  confirms  this  purpose. 
Senator  Douglas,  in  charge  of  the  bill,  expressly 
stated  that  Congress  was  not  "seeking  to  legislate 
affirmatively"  and  did  not  intend,  without  hearing  the 
representatives  of  the  Army  and  Navy,  to  make  any 
change  in  the  existing  law  or  affirmatively  adopt  the 
subsequently  reversed  view  of  the  district  court  in 
the  Manclel  case.  It  results  that  no  modification  has 
been  made  in  the  original  1916  law,  as  declared  by 
the  Second  Circuit  in  Feres,  and  by  the  Supreme 
Court  in  Dalm,  that  where  compensation  is  available 
for  service-incident  death  or  injury,  it  is  exclusive  of 
any  right  of  recovery  by  suit  against  the  United 
States  under  whatever  jurisdictional  act  provides 
the  judicial  remedy. 

IV.  Unless  compensation  is  exclusive  where  avail- 
able difficulties  in  respect  of  double  recovery  or 
election  must  result.  Thus  the  omission  of  Congress 
to  make  any  express  provision  to  resolve  such  diffi- 
culties confirms  the  view  of  the  Second  Circuit  in 
Feres  v.  JJiiited  States,  111  F.  2d  535,  and  of  the 
Supreme  Court  in  Dahn  v.  Davis,  258  U.  S.  421,  430, 
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that  read  together  as  a  whole  the  various  provisions 
of  the  Federal  Employees'  Compensation  Act  "empha- 
sized the  disposition  to  treat  the  compensation  pro- 
vided for  as  adequate  for  the  injuries  received  and 
they  negative  any  intention  on  the  part  of  the  Gov- 
ernment to  make  further  payments."  The  Supreme 
Court  in  Feres  v.  United  States,  340  U.  S.  135,  gave 
controlling  weight  to  this  absence  of  express  statu- 
tory direction  for  the  resolution  of  the  problem.  The 
Court  concluded  that  if  Congress  had  contemplated 
that  the  United  States  would  be  held  liable  "it  is 
difficult  to  see  why  it  should  have  omitted  any  pro- 
vision to  adjust  these  two  types  of  remedy  to  each 
other."  Accordingly,  it  held  that  "the  absence  of 
any  such  adjustment  is  persuasive  that  there  w^as 
no  awareness  that  the  act  might  be  interpreted  to 
permit  recovery"  for  service-incident  injuries.  The 
identity  of  the  problem,  whether  civilian  or  military 
service  employees  are  involved  and  the  fact  that, 
where  military  reservists  on  temporary  active  duty 
are  concerned,  the  employee  is  given  the  right  to  elect 
between  the  military  and  the  more  favorable  civilian 
compensation  system,  confirms  the  necessity  for  the 
same  solution  as  to  all  types  of  employees. 

The  dispositive  character  of  the  silence  of  Con- 
gress on  the  point  is  fully  demonstrated  when  cases 
trying  to  apply  "election"  are  examined.  Where  crew 
members  are  involved,  "election"  is  entirely  miwork- 
able.  Seamen  are  a  privileged  class  as  wards  of 
the  admiralty  judges.  In  line  with  their  privileged 
status  it  has  been  held  that  even  collection  of  cash 
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benefits  does  not  preclude  a  seaman  from  recovery 
by  suit.  Johnson  v.  United  States,  (4th  Cir.,  1950) 
186  F.  2d  120;  cf.  Bay  State  Dredging  Company  v. 
Porter,  (1st  Cir.,  1946)  153  F.  2d  827.  The  court 
below,  however,  has  held  to  the  contrary,  Wright 
V.  United  States,  (N.  D.  Calif.,  1950)  95  F.  Supp. 
77,  accord  Johansen  v.  United  States,  (S.  D.  N.  Y.) 
1951  A.  M.  C.  117.  Where  shoreside  employees  are 
involved  some  courts  have  held  that  applying  for 
any  type  of  benefit  operates  to  preclude  the  main- 
tenance of  suit.  Other  courts,  including  the  court 
below,  have  taken  a  contrary  position  holding  that 
even  receiving  payment  under  an  award  is  not  an 
''election."  This  divergence  of  views,  we  submit, 
confirms  the  practical  correctness  of  the  Supreme 
Court's  statement  in  Feres,  supra,  that  since  ''there 
is  as  much  statutory  authority  for  one  as  for  another 
of  these  conclusions"  the  absence  of  any  congressional 
direction  "is  persuasive  that  there  was  no  awareness 
that  the  act  might  be  interpreted  to  permit  recovery." 
We  therefore  submit  that  decision  here  as  in  the 
cases  of  Johansen  v.  United  States,  (2d  Cir.,  decided 
July  30,  1951)  Mandel  v.  United  States,  (3d  Cir., 
decided  August  16,  1951)  and  Lewis  v.  United  States, 
(D.  C.  Cir.,  1951)  190  F.  2d  22,  should  be  based  pri- 
marily uiDon  the  ground  that,  absent  explicit  statutory 
direction  for  double  recovery  or  election,  the  rights 
under  whatever  system  of  compensation,  leave  and 
retirement  benefits  may  be  applicable  is  exclusive  of 
any  right  of  action  against  the  United  States  in  the 
exercise  of  whatever  judicial  remedy  is  available. 
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ARGUMENT 

Introduction 

The  present  case  (Xo.  12,906)  and  its  companion 
cases  No.  13,054,  Allen  v.  United  States,  and  No. 
13,057,  Gihhs  \.  United  States,  present  a  common 
question  of  great  general  importance  for  the  United 
States  where  death  or  injury  of  government  person- 
nel occurs  in  the  performance  of  duty.  Claimants  on 
account  of  the  death  or  injury  of  government  per- 
sonnel have  two  remedies — one  a  judicial  remedy  by 
suit  under  the  Public  Vessels,  Suits  in  Admiralty  or 
Tort  Claims  Acts,  the  other  by  claim  for  compensa- 
tion under  whatever  statute  applies  to  the  particular 
employee,  civil  or  military,  who  is  involved.  The 
question  is  whether  compensation,  when  available, 
precludes  recovery  by  suit. 

This  Court  must  thus  decide  whether  to  follow 
the  minority  view  of  the  Fourth  Circuit,  adopted  by 
the  court  below,  that  where  civil  rather  than  military 
employees  are  involved,  the  right  to  compensation  is 
not  preclusive  of  recovery  against  the  United  States 
by  suit  {United  States  v.  Marine,  (4th  Cir.,  1946) 
155  F.  2d  456;  Johnson  v.  United  States,  (4th  Cir., 
1950)  186  F.  2d  120;  Mandel  v.  United  States,  (E.  D. 
Pa.,  1947)  74  F.  Supp.  754,  reversed,  3d  Cir.,  Au- 
gust 16,  1951)  or  whether  to  follow  the  majority  rule 
that  ill  the  absence  of  any  explicit  statutory  direction 
for  double  recovery  or  election  there  is  no  right  of 
action  against  the  United  States  for  service-incident 
death  or  injury  of  government  personnel  and  the  sole 
right  of  recovery  is  under  whatever  compensation, 
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leave  and  retirement  statutes  are  applicable  (Mandel 
V.  United  States,  (3d  Cir.)  decided  August  16,  1951, 
reversing  (E.  D.  Pa.,  1947)  74  F.  Supp.  754;  Lewis 
V.  United  States,  (D.  C.  Cir.)  190  F.  2d  22;  Johansen 
V.  United  States,  (2d  Cir.)  decided  July  30,  1951; 
Posey  V.  United  States,  (5th  Cir.,  1937)  93  F.  2d 
726). 

The  importance  to  the  United  States  of  this 
question  of  whether  recovery  by  suit  may  be  had  for 
service-incident  death  and  injury  of  civil  as  well  as 
military  personnel  of  the  Army  and  Navy  and  of 
other  security  sensitive  agencies  extends  far  beyond 
the  amount  of  the  recovery  and  the  nature  of  the 
forum  in  this  or  any  other  case.  The  manner  of  the 
deaths  and  injuries  in  the  present  cases  appears  to 
involve  no  matter  of  the  functioning  of  defense  in- 
stallations on  Army  and  Navy  craft  nor  of  the  mili- 
tary decisions  of  the  superiors  of  the  Army  and  Navy 
personnel  involved.  But  in  many  instances  such 
matters  are  involved  and  in  times  of  emergency  the 
security  of  the  nation  imperatively  requires  that  the 
manner  and  occasion  of  the  service-incident  death  or 
injury  of  such  employees,  whether  in  the  civil  or  the 
military  service,  be  not  litigated  in  the  courts.  The 
Supreme  Court  in  Feres  v.  United  States,  (1950)  340 
U.  S.  135,  already  has  held  compensation  exclusive 
where  military  employees  are  involved.  But  it  is 
obvious  that  it  is  equally  dangerous  to  litigate  the 
correctness  of  the  acts  of  their  military  superiors  and 
the  proper  functioning  of  the  defense  installations 
involved  whether  the  death  or  injury  is  that  of  a 
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civil  or  a  military  employee.  And  Congress,  as  yet, 
has  only  seen  fit  to  redeclare  the  exclusiveness  of 
compensation  in  respect  of  those  civil  employees  who 
(a)  are  covered  by  the  Federal  Employees'  Compen- 
sation Act,  (b)  are  employed  in  shore-side  positions, 
and  (c)  are  injured  after  the  enactment  of  the  amend- 
ments of  October  14,  1949.  Thus,  the  right  of  re- 
covery (1)  of  the  civilian  component  of  the  crews 
of  public  vessels,  (2)  of  the  many  civil  emj)loyees 
covered  by  special  compensation,  leave  and  retirement 
systems  other  than  the  Federal  Employees'  Compen- 
sation Act,  and  (3)  of  all  employees  who,  like  those 
here,  were  injured  before  October  14,  1949,  has,  in 
effect,  been  reserved  for  final  judicial  consideration, 
eventually  by  the  Supreme  Court. 

By  the  Tort  Claims  Act  (28  U.  S.  C.  1346  (b)) 
and  the  Public  Vessels  and  Suits  in  Admiralty  Acts 
(46  U.  S.  C.  781-789,  741-752),  Congress  has  provided 
jurisdiction  for  suit  on  all  types  of  claims  for  death 
or  injury.  A  judicial  remedy  thus  exists  for  all 
claims  for  death  or  injury  of  government  employees 
and  recovery  may  be  had  by  suit  provided  only 
that  a  right  of  action  has  been  recognized  or  created. 
This  Court,  correctly  in  our  view,  held  in  Tliomason 
V.  IJyiited  States,  184  F.  2d  105,  and  United  States 
V.  Loyola,  161  F.  2d  126,  that  the  general  grant 
of  a  remedy  by  the  Public  Vessels  Act  of  suits 
"for  damages  caused  by  a  public  vessel"  extends 
to  all  suits  for  damages,  including  those  for  death 
or  injury  and  for  wages  and  maintenance.  It  is 
the  Government's  position  that  the  majority  view  is 
correct  and  that  absent  explicit  statutory  provision 
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for  double  recovery  or  election,  no  right  of  action 
has  been  created  for  service-incident  death  or  injury 
of  government  personnel  and  thus,  although  the  claim- 
ant has  two  remedies,  only  the  compensation  remedy 
can  lead  to  any  recovery. 

The  Government  believes,  however,  that  in  addition 
to  the  absence  of  any  right  of  action  for  death  or 
injury  of  government  personnel  in  the  performance 
of  duty,  the  United  States  has  in  the  three  cases  now 
before  this  Court  tw^o  additional  defenses — (1)  that 
the  injuries  sued  for  were  due  to  the  wrongful  acts 
of  fellow^  servants,  and  (2)  that  libelants  by  claiming 
awards  or  medical  services  under  the  Compensation 
Act  are  precluded  from  recovery. 

The  fellow  servant  rule  appears  fully  dispositive  of 
the  present  Vatuone  case  (No.  12,906)  and  of  the 
Gihl)s  case  (No.  13,057).  In  Alleii  (No.  13,034), 
however,  appellant  was  a  member  of  a  crew  and  so 
immunized  against  the  fellow  servant  rule  by  the 
Jones  Act  (46  U.  S.  C.  688).  Vatuone  and  Gibbs 
were  ship  repairmen,  however,  and  not  crew  members 
or  longshoremen  subject  to  that  Act.  A  scrutiny 
of  the  Longshoremen's  and  Harborworkers  Com- 
pensation Act  (33  U.  S.  C.  905)  and  of  the  Federal 
Employers'  Liability  Act  (45  U.  S.  C.  51,  et  seq.), 
made  applicable  to  seamen  by  the  Jones  Act,  makes 
it  apparent  that  the  fellow  servant  defense  is  abro- 
gated only  as  to  those  employees  covered  by  such  Acts. 
The  statutes  abolishing  the  fellow  servant  rule  are 
limited  by  the  object  of  the  legislation  to  those  em- 
ployers who   are   required  to   furnish   compensation 
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or  who  are  carriers;  the  abolition  does  not  reach  to 
employees  who  are  beyond  the  ambit  of  the  act.  See 
e.  g.,  Price  v.  Railway  Express  Agency,  (1948)  322 
Mass.  476,  479,  78  N.  E.  2d  13,  16 ;  Southern  Ry.  Co. 
V.  Taylor,  (D.  C.  Cir.,  1926)  16  F.  2d  517,  522.  It 
is  settled  that  employers  of  personnel  not  included  in 
the  operation  of  such  acts  can  avail  themselves  of  the 
fellow  servant  defense.  Thus  Section  5  of  the 
Harborworkers  Act  (33  U.  S.  C.  905),  denying  em- 
ployers the  benefit  of  the  fellow  servant  defense  for 
failure  to  secure  compensation  payments,  does  not 
apply  because  Section  3  (2)  of  that  Act  (33  U.  S.  C. 
903)  excludes  employees  of  the  United  States  from 
its  coverage.  Nor  does  state  legislation  abrogating 
the  fellow  servant  defense  apply.  First,  state  law 
could  not  alter  the  uniformity  of  the  maritime  law 
w^hich,  except  as  altered  by  the  Jones  Act  and  the 
Harborworkers  Act,  applies  the  fellow  servant  rule." 
And,  second,  in  no  event  could  state  legislation  alter 
or  affect  the  employer-employee  relationship  estab- 
lished by  federal  law  between  the  United  States  and 
its  employees.* 

The  rule  of  preclusion  by  election  appears  equally 
dispositive  of  all  three  cases.     In  the  Vatuo7ie  case 


^Hammond  Lumber  Co.  v.  Sandin,  (9tli  Cir.,  1927)  17  F.  2d 
760,  cert.  den.  274  U.  S.  756 ;  Carstensen  v.  Hammond  Lumber  Co.., 
(9th  Cir.,  1926)  11  F.  2d  142;  Western  Fuel  Co.  v.  Garcia,  (9th 
Cir.,  1919)  260  Fed.  839;  The  Hoquiam.,  (9th  Cir.,  1918)  253  Fed. 
627;  MaUoinj  SS  Co.  v.  Simmons,  (5th  Cir.,  1924)  2  F.  2d  970. 
Boynton,  "The  Fellow  Servant  Rule  in  Admiralty,"  (1926)  1 
Wash.  L.  Rev.  195. 

'  United  States  v.  Standard  Oil  Co.,  (1947)  332  U.  S.  301,  305- 
311. 
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the  widow  of  an  Army  ship  repairman  filed  claim 
for  compensation  for  the  death  of  her  husband  in 
the  performance  of  duty,  obtained  an  award  and 
received  checks  thereunder.  She  could  not  by  pur- 
porting to  withdraw  her  claim,  revoke  her  election. 
In  the  Gihhs  case  a  Navy  ship  repairman  injured 
in  the  performance  of  duty  lost  no  pay,  by  reason 
of  his  rights  to  sick  and  annual  leave,  and  suffered 
no  loss  of  use  of  member  or  disfigurement  so  as  to  be 
entitled  to  schedule  benefits,  but  accepted  medical 
treatment  as  a  beneficiary  of  the  Compensation  Act. 
In  the  Allen  case  a  member  of  the  civilian  component 
of  an  Army  Transport  crew  developed  tuberculosis 
during  the  performance  of  duty,  procured  an  award 
of  compensation  and  is  still  collecting  payments 
thereunder. 

In  our  view  each  of  these  three  lil^elants  is  pre- 
cluded from  litigating  the  broader  question  of 
whether,  absent  express  statutory  authorization  for 
double  recovery  or  election,  their  rights  under  the  ap- 
phcable  compensation,  leave  and  retirement  statutes 
constitute  their  sole  recovery  for  death  or  injury  in 
the  performance  of  duty.  For  the  reasons  more  fully 
developed  in  Point  IV  of  this  brief  {infra,  pp.  61-64) 
we  believe  that  "an  election  to  take  compensation 
under  the  statute  as  evidenced  by  bringing  proceed- 
ings to  secure  compensation,  even  though  compensa- 
tion is  denied,  or  the  right  thereto  is  disputed,  or  by 
accepting  compensation  or  medical  services  *  *  * 
bars  an  action  to  recover  damages"  (71  Corp.  Jur., 
p.  1488).    Except  for  the  decision  of  the  court  below, 
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and  the  decision  of  the  Foiii'th  Circuit  in  JoJuison 
V.  United  States,  (4th  Cir.,  1950)  186  F.  2d  120, 
together  with  the  dissenting  opinion  of  Judge  Frank 
in  the  Johansen  case,  applying  a  different  rule  to 
seamen  because  of  their  privileged  status  as  wards 
of  the  admiralty  judges,  federal  courts  have  uni- 
formly held  that  claiming  comj)ensation  precludes 
recovery  by  suit.  See  esp.  Mines  v.  Balm,  (8th  Cir., 
1920)  267  Fed.  105,  114,  quoted,  infra,  p.  48,  fn.  16. 

If  the  Government  is  correct,  however,  that  the 
right  to  compensation,  leave  and  retirement  pay 
provides  the  sole  recovery  and  there  is  no  cause  of 
action  for  service-incident  death  or  injury  of  both 
civil  and  military  employees  alike,  this  Court,  like 
those  for  the  Second  and  Third  Circuits  in  the  Johan- 
sen and  Mandel  cases,  need  not  reach  the  '' election" 
question  of  whether  libelants  are  precluded  by  claim- 
ing payments  or  medical  services  under  the  Com- 
pensation Act.  We  believe  that  an  open-minded  ex- 
amination of  the  consequences  of  litigating  the  manner 
and  cause  of  service-incident  deaths  and  injuries, 
of  the  legislative  history  of  the  problem,  and  of  the 
reasons  given  by  the  several  courts  for  their  divergent 
views,  leaves  no  doubt  that  the  majority  view  is 
correct  and  that  absent  an  express  statutory  direc- 
tion for  double  recovery  or  election  the  sole  recovery 
for  the  death  or  injury  of  government  employees 
in  the  performance  of  duty  is  under  the  particular 
compensation,  leave  and  retirement  statutes  which 
apply. 


24 

We  emphasize  again  that  this  question  of  the  ex- 
clusiveness  of  compensation,  leave,  and  retirement 
pay,  as  pointed  out  in  the  beginning,  cannot  involve 
any  possible  doubt  as  to  the  unquestioned  existence  of 
a  jurisdictional  remedy  for  death  or  injury  and  for 
seamen's  wages  or  maintenance  under  the  Public 
Vessels  Act.  The  existence  of  such  jurisdiction  for 
death  or  injury  was  affirmed  in  Dohson  v.  United 
States,  (2d  Cir.,  1928)  27  F.  2d  807,  808,  cert.  den. 
278  U.  S.  653,  and  has  been  followed  ever  since.  New 
England  Maritime  Co.  v.  United  States,  (B.  Mass., 
1932)  55  F.  2d  674,  '685,  affirmed  per  curiam  (1st  Cir., 
1934)  73  F.  2d  1016 ;  Canadian  Aviator,  Ltd.  v.  United 
States,  (1945)  324  U.  S.  215.  This  Court,  in  line 
with  the  Government's  views  has  extended  its  juris- 
diction to  seamen's  wages  and  maintenance.  Thom- 
ason  V.  miited  States,  (9th  Cir.,  1950)  184  F.  2d  105; 
United  States  v.  Loyola,  (9th  Cir.,  1947)  161  F.  2d 
126.  But  the  grant  of  a  judicial  remedy  does  not 
mean  that  a  right  of  recovery  in  the  exercise  of  that 
jurisdiction  was  also  created.  Indeed  it  seems  prob- 
able that,  in  view  of  the  familiar  general  rule  that 
"unless  the  act  is  by  its  terms  optional,  remedies 
provided  by  the  act  are  exclusive  when  the  act  is 
applicable,"^  Congress  expected  that  section  9  of 
the  Public  Vessels  Act  (46  U.  S.  C.  789),  would  be 
interpreted  in  accordance  with  its  literal  language 
as  limiting  the  liability  of  the  United  States  in  suits 

« Mandel  v.  United  States,  (3d  Cir.,  1951)  —  F.  2d  — ,  — ,  revers- 
ing 74  F.  Supp.  754;  see  71  Corp.  Jur.,  p.  1480;  Prosser,  Torts., 
(1941)  p.  543;  Schneider,  WorkTneii's  Compensation  Law,  (1941) 
§  147,  p.  421,  passim  §§  89-154. 
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brought  under  the  jurisdictional  grant  to  that  of 
private  employers  similarly  situated — and  therefore 
as  precluding  recovery  for  service-incident  death  or 
injury  since  compensation  was  applicable. 

In  any  event,  as  Justice  Jackson  observed  con- 
cerning the  problem  in  Feres  v.  United  States,  (1950) 
340  U,  8.  135,  140-141,  the  granting  of  a  remedy  by 
suit  does  not  mean  that  recovery  may  be  had.  Juris- 
diction is  conferred  to  render  judgment  upon  all 
claims  for  death  or  injury — 

*  *  *  But  it  does  not  say  that  all  claims 
must  be  allowed.  Jurisdiction  is  necessary  to 
deny  a  claim  on  its  merits  as  matter  of  law  as 
much  as  to  adjudge  that  liability  exists.  We 
interpret  this  language  to  mean  all  it  says,  but 
no  more.  Jurisdiction  of  the  defendant  now 
exists  where  the  defendant  was  immune  from 
suit  before ;  it  remains  for  courts,  in  exercise  of 
their  jurisdiction,  to  determine  whether  any 
claim  is  recognizable  in  law. 

For,  as  the  court  said  in  Kuhnert  v.  United  States, 
(8th  Cir.,  1942)  127  F.  2d  824,  826,  ''We  think  that 
no  court  Avould  be  justified  in  interpreting  an  act  of 
Congress  as  creating  a  new  cause  of  action  against, 
or  imposing  a  new  liability  upon  the  United  States 
unless  the  language  of  the  act  was  clearty  susceptible 
of  no  other  reasonable  construction."  See  also  Atch- 
ley  V.  Tennessee  Valley  AutJiority,  (N.  D.  Ala.,  1947) 
69  F.  Supp.  952,  954. 

We  believe,  therefore,  that  the  admitted  grant  of 
a  judicial  remedy  is  not  conclusive  of  the  right  of 
double  recovery  or  election,  but  that,  on  the  contrary, 
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if  Congress  had  contemplated  that  the  Public  Vessels, 
Suits  in  Admiralty,  and  Tort  Claims  Acts  would  be 
held  to  apply  to  government  personnel  injured  in  the 
performance  of  duty,  it  would  not  have  omitted  any 
provision  for  adjusting  the  recovery.  "The  absence 
of  any  such  adjustment  is  persuasive  that  there  was 
no  awareness  that  the  act  might  be  interpreted  to 
permit  recovery  *  *  *"  Feres  v.  United  States, 
supra,  340  U.  S.  at  144. 


Libelant  has  two  remedies  against  the  United  States,  but  the 
decisions  of  four  circuits  establish  that  libelant's  compen- 
sation rights  preclude  recovery  by  the  exercise  of  the  judicial 
remedy 

The  Government  believes  that  absent  an  explicit 
Congressional  direction  for  double  recovery  or  elec- 
tion, the  rights  of  government  personnel  under  what- 
ever compensation,  leave  and  retirement  statutes 
apply  to  employees  of  their  particular  class  ^  are 
exclusive  and  preclude  the  creation  of  any  cause 
of    action    for    their  injury    or    death    in    the    per- 

^  In  the  Federal  Employees'  Compensation  Act  the  inseparable 
interconnection  of  compensation,  leave  and  retirement  is  particu- 
larly emphasized  by  the  express  provisions  respecting  the  em- 
ployees' right  of  election  among  the  three.  See  respecting  leave 
rights  5  U.  S.  C.*758 ;  respecting  retirement  rights  5  U.  S.  C.  714. 
The  connected  character  of  compensation,  leave  and  retirement 
is  further  emphasized  by  the  provisions  for  military  reservists  on 
temporary  active  duty  to  elect  between  their  rights  under  the 
military  statutes  and  the  FECA.  See  5  U.  S.  C.  797-800;  10 
U.  S.  C.  1711;  14  U.  S.  C.  311-312,  386;  34  U.  S.  C.  855  (c), 
857  (e)  ;  50  U.  S.  C.  1511. 
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formance  of  duty  despite  the  existence  of  a  judicial 
remedy  for  its  enforcement  if  there  were  a  cause 
of  action.  This  view  of  the  matter,  applied  to 
military  service  employees  by  the  Supreme  Court 
in  Feres  v.  United  States,  (1950)  340  U.  S.  135, 
has  been  applied  equally  to  civil-service  employees  by 
the  Courts  of  Appeals  for  the  Second,  Third,  Fifth, 
and  District  of  Columbia  Circuits.  Mandel  v.  United 
States,  (3d  Cir.,  decided  August  16,  1951)  ;  Johamen  v. 
United  States,  (2d  Cir.,  decided  July  30,  1951); 
Lewis  V.  United  States,  (D.  C.  Cir.,  1951)  190  F.  2d 
22;  Posey  v.  United  States,  (5th  Cir.,  1937)  93  F.  2d 
726.  The  Fourth  Circuit  alone  has  explicitly  held  the 
contrary.  United  States  v.  Marine,  (4th  Cir.,  1946) 
155  F.  2d  456,  followed  in  Johnso7i  v.  United  States, 
(4th  Cir.,  1950)  186  F.  2d  120. 

In  Mandel  v.  United  States,  the  Third  Circuit,  in  a 
case  like  the  present  involving  an  army  employee, 
was  asked  to  follow  the  Fourth  Circuit  and  apply  a 
different  rule  where  civil  rather  than  military  service 
employees  of  the  United  States  were  involved.^     The 

8  The  trial  court  in  M  mid  el  v.  United  States,  (E.  D.  Pa.,  1947) 
74  F.  Supp.  754,  755,  had  said,  "Although  for  reasons  peculiar  to 
their  status,  members  of  the  armed  forces  should  be  excluded  from 
the  waiver  of  sovereign  immunity,  a  seaman's  remedies  should  not 
vary  with  the  nature  of  the  vessel  upon  which  he  is  employed  by 
the  Government."  It  refused  to  find  significance  in  the  variation 
in  the  remedy  which  Congress  had  commanded  in  distinguishing 
between  public-vessel  civilian  seamen,  who  are  entitled  to  com- 
pensation, on  the  one  hand,  and  private  and  WSA  merchant  sea- 
men whom  Congress,  ratifying  the  previous  decisions  of  the 
Comptroller  General,  has  expressly  excluded  from  compensation, 
on  the  other. 
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Court  agreed  with  the  Government  in  following  Mr. 
Justice  Jackson's  pronouncement  in  Feres  v.  United 
States,  (1950)  340  U.  S.  135,  141,  that  the  undoubted 
grant  of  a  remedy  under  the  various  jurisdictional 
acts  for  claims  for  injury  or  death  of  every  tjrpe  of 
person  does  not  without  more,  mean  that  Congress  has 
created  a  cause  of  action  against  the  United  States 
for  the  injury  or  death  of  government  personnel  in 
the  performance  of  duty.  Judge  Goodrich  said  (slip 
op.  pp.  4r-Q)  : 

We  are  necessarily  faced  then  with  the  gen- 
eral problem:  May  an  injured  person  who  is 
eligible  to  compensation  claim  additional  rights 
against  the  United  States?  If  so,  we  assume 
an  action  to  enforce  them  could  be  maintained 
by  the  administrator  of  the  decedent  for  the 
damages  caused  by  his  death.  46  U.  S.  C.  A. 
§  761.  We  think  there  are  several  reasons 
why  the  Compensation  Act  should  be  held  to 
be  the  exclusive  measure  of  rights  in  this  case. 

1.  The  first  reason  is  the  analogy  to  the 
rule  mider  Worlanen's  Compensation  Acts 
which  are  now  an  accepted  and  almost  univer- 
sal part  of  state  legislation.  It  is  the  general 
rule  that  miless  the  act  is  by  its  terms  optional, 
remedies  provided  by  the  act  are  exclusive  when 
the  act  is  applicable,  at  least  so  far  as  rights 
agaiiTL^t  the  employer  are  concerned.  One  must 
not  generalize  too  widely  from  this  rule  because 
many  of  the  statutes  provide  expressly  that  the 
remedy  is  exclusive.  Nevertheless,  we  think  the 
general  rule  represents  the  crystallization  of 
the  thought  of  both  lawmakers  and  courts  upon 
the   subject.     The   Compensation  Acts  are  in- 
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tended  to  provide  a  more  humane,  adequate  and 
generally  fair  metliod  of  dealing  with  accidents 
incurred  by  employees  in  the  course  of  employ- 
ment than  the  former  common-law  rules  of  em- 
ployers'   liability.     They    are    intended    to    do 
away  with  prolonged  and  expensive  litigation 
with  hard  cases  going  uncompensated  because 
of  inability  to  show  fault  on  the  part  of  the 
employer.    We  think  that  in  general  the  nat- 
ural inference  would  be  that  the  Compensation 
Act  represents  the  substitution  of  a  more  en- 
lightened form  of  remedy  for  industrial  acci- 
dents than  the  ordinary  tort  action  for  damages. 
2.  The   reliance   on   the    Compensation   Act 
alone  will  remove   an   element   of   unfairness 
otherwise  present  in  the  type  of  case  repre- 
sented here.     *     *     *     Those  members  of  the 
armed  forces  injured  while  on  active  duty  have 
such  compensation  and  only  such  compensation 
as  Congress  has  provided  by  the  military  pen- 
sion and  compensation  laws.     We   think  dis- 
crimination  in   favor   of   a   civilian   employee 
would  be  unfortunate  unless  such  discrimina- 
tion is  expressly  forced  upon  us  by  legislative 
mandate.     It  would  also  discriminate  against 
civilian  seamen  employed  by  the  United  States 
through  the  War  Shipping  Administration  who 
are  authorized  to  sue  the  United  States  for  the 
tort  but  are  excluded  from  the  FECA  by  the 
War  Shipping  Administration    (Clarification) 
Act  of  1943,  50  U.  S.  C.  A.  App.  §  1291. 
In  Lewis  v.  United  States,  the  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  in  a  case  involving 
a  civilian  park  policeman,  a  civil  service  employee  of 
the  Interior  Department,  likewise  refused  to  follow 
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the  Fourth  Circuit  and  draw  a  distinction  between 
civil  and  military  service  employees  or  between  em- 
ployees under  di:fferent  systems  of  compensation, 
leave  and  retirement  statutes.  The  District  of  Colum- 
bia Circuit  referred  to  the  fact  that  the  compensation 
act  applicable  to  the  plaintiff  in  Lewis  contained  no 
language  making  it  exclusive  and  said  (190  F.  2d  at 
pp.  22,  23,  24)  : 

The  question  of  the  Government's  liability  in 
tort  has  received  a  definitive  answer  with  re- 
spect to  the  great  body  of  Federal  employees. 
They  are  covered  by  the  Federal  Employees' 
Compensation  Act,  which  not  only  grants  com- 
pensation benefits  but  also  expressly  forbids 
them  from  suing  the  Government  for  injuries 
received  in  the  course  of  their  duties.  Congress 
has  thus,  in  most  instances,  left  no  doubt  as  to 
its  desire  to  limit  Federal  employees  to  their 
remedy  mider  the  Compensation  Act  and  to 
preclude  double  recovery  or  an  election  of  rem- 
edies.    *     *     *     [But]  we  think  that  whether 

or  not  the  Act  is  apphcable  to  appellant,  this 
suit  cannot  be  maintained. 

*  *  *    '  *  * 

The  Supreme  Court  has  recently  had  occasion 
to  pass  upon  a  case  somewhat  similar  to  the 
one  now  before  us,  a  suit  brought  under  the 
Federal  Tort  Claims  Act  by  a  member  of  the 
armed  services  injured  on  active  duty  through 
the  negligence  of  another  soldier.  Feres  v. 
United  States,  340  U.  S.  135.  In  concluding 
that  such  suits  were  not  maintainable,  Mr.  Jus- 
tice Jackson  had  this  to  say,  among  other 
things : 
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'The  primary  purpose  of  the  Act  was  to 
extend  a  remedy  to  those  who  had  been  without ; 
if  it  incidentally  benefited  those  already  well 
provided  for,  it  appears  to  have  been  imin- 
tentional.  Congress  was  suffering  from  no 
plague  of  private  bills  on  the  behalf  of  military 
and  naval  personnel,  because  a  comprehensive 
system  of  relief  had  been  authorized  for  them 
and  their  dependents  by  statute.^ 

*  »  *  * 

''This  Court,  in  deciding  claims  for  wrongs 
incident  to  service  under  the  Tort  Claims  Act, 
cannot  escape  attributing  some  bearing  upon  it 
to  enactments  by  Congress  which  provide  sys- 
tems of  simple,  certain,  and  uniform  compen- 
sation for  injuries  or  death  of  those  in  armed 
services."    (340  U.  S.  at  140,  141-42,  144.) 

By  parity  of  reasoning  we  think  the  same 
result  must  be  reached  in  this  case.  Like  the 
soldier  in  the  Feres  case,  the  Park  Policeman 
obtains  the  benefit  of  ''systems  of  simple,  cer- 
tain, and  uniform  compensation  for  injuries 
or  death."  Members  of  the  Park  Police  are 
by  congressional  enactment  entitled  "to  all  the 
benefits  of  relief  and  retirement"  furnished  by 
the  "Policemen's  and  Pirem.en's  Relief  Fund, 
District  of  Columbia."  That  "statutory  scheme 
contemplates  a  broad  system  of  relief  by  way 


» The  District  of  Columbia.  Circuit  might  also  have  quoted  in 
this  connection  the  further  passage  from  Supreme  Court's  opinion 
in  Feres,  that :  "We  cannot  ignore  the  fact  that  most  states  have 
abolished  the  common  law  action  for  damages  between  employer 
and  employee  and  superseded  it  with  workmen's  compensation 
statutes  which  provide,  in  most  instances,  the  sole  basis  of  liability." 
(340U.  S.  atl43.) 
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of  medical  and  hospital  care  and  treatments, 
pensions,  retirement.  *  *  *"  As  was  said 
in  the  Feres  case,  ''If  Congress  had  contem- 
plated that  this  Tort  Act  would  be  held  to 
apply  in  cases  of  this  kind,  it  is  difficult  to  see 
why  it  should  have  omitted  any  provision  to 
adjust  these  two  types  of  remedy  to  each  other." 
340  U.  S.  135,  144.  *  *  *  And  in  view  of 
the  general  policy  of  Congress  not  to  permit 
Federal  employees  to  recover  under  the  Tort 
Claims  Act  for  injury  at  work,  it  certainly 
would  seem  unwarranted  to  permit  members  of 
the  Park  Police — uniquely  among  Federal  em- 
ployees— to  maintain  suits  for  damages,  since 
the  nature  of  their  work  and  the  benefits  they 
receive  suggest  the  contrary  result.  See  Dahn 
V.  Davis,  258  U.  S.  421,  432;  Dohson  v.  United 
States,  27  P.  2d  807. 

Congress  is  the  body  which  must  ultimately 
pass  on  the  question  of  the  amount  and  suffi- 
ciency of  the  benefits  to  be  received  by  the  Park 
Police,  or  by  any  other  group  of  Federal  em- 
ployees. Congress  annually  appropriates  for 
their  salaries  and  for  the  amounts  to  be  con- 
tributed by  the  Federal  Government  under  legis- 
lation providing  for  retirement  pay  and  com- 
pensation for  injuries.  Congress  can  increase 
or  reduce  these  amounts.  It  can  grant  new 
gratuities  through  private  bill  or  general  legis- 
lation. And  "if  we  misinterpret  the  Act,  at 
least  Congress  possesses  a  ready  remedy." 
Feres  v.  United  States,  supra,  at  p.  138. 

So  in  Johansen  v.  United  States,  the  Second  Circuit 
likewise  rejected  the  Fourth  Circuit  view  and  held 
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that,  without  express  statutory  authorization  for 
double  recovery  or  election,  no  government  employee, 
whether  in  the  civil  or  the  military  service  could 
recover  by  suit  but  all  were  equally  precluded  because 
they  had  no  cause  of  action  for  injury  in  the  perform- 
ance of  duty.    The  court  said  (slip  op.  pp.  1763-4)  : 

We  need  not  decide  whether  the  appellant 
is  disabled  from  bringing  this  suit  by  an  elec- 
tion to  accept  a  compensation  award;  since,  the 
government  not  having  consented  to  be  sued, 
that  was  his  only  remedy. 

*  *  *  This  case  falls  within  the  category 
to  which  Bradey  v.  United  States,  2  Cir.,  151 
F.  2d  742,  cert,  denied  326  U.  S.  795,  belongs. 
We  there  held,  following  Dohson  v.  United 
States,  2  Cir.,  27  F.  2d  807,  cert,  denied  278 
U.  S.  653,  that  a  naval  enlistee  serving  as  a 
member  of  the  crew  of  a  public  vessel  was  not 
permitted  by  the  Public  Vessels  Act  to  sue  the 
government  for  personal  injuries  received  in 
line  of  duty,  and  that  such  injuries  were  com- 
pensable only  under  the  special  provisions  of 
law  applicable  to  naval  personnel.  *  *  * 
Similarly,  in  Feres  v.  United  States,  2  Cir., 
177  F.  2d  535,  aff'd  340  U.  S.  135,  we  held  that 
an  employee  entitled  to  compensation  as  a  mem- 
ber of  the  armed  forces  was  precluded  by  that 
right  from  maintaining  suit  against  the  gov- 
ernment under  the  Tort  Claims  Act  for  in- 
juries received  in  line  of  duty. 

Since  the  appellant  would  have  been  limited 
to  suit  if  he  had  been  employed  aboard  a 
merchant  vessel  of  the  United  States,  and  to 
compensation  if  a  member  of  the  military  serv- 
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ice,  allowing  him  but  one  means  of  recovery- 
will  appropriately  fit  '^into  the  entire  statutory 
system  of  remedies  against  the  Government 
to  make  a  workable,  consistent,  and  equitable 
whole."  Feres  v.  United  States,  340  U.  S. 
135,  139. 

Earlier  in  Bradey  v.  United  States,  (2d  Cir.,  1945) 
151  Fed.  742,  cert.  den.  326  U.  S.  795,  the  Second 
Circuit  had  held  that  the  necessity  of  the  War  Ship- 
ping Administration  (Clarification)  Act  confirmed 
this  view  that  civil  and  military  employees  were  pre- 
cluded alike  from  suit  by  the  absence  of  any  cause  of 
action.     There  the  court  had  said  (151  F.  2d  at  743)  : 

This  appears  to  us  to  show  that  Congress  did 
not  expect  those  in  its  service  upon  '' public  ves- 
sels" to  enjoy  at  once  the  privilege  of  em- 
ployees' compensation  and  the  right  to  recover 
damages  for  the  same  injuries.  The  compensa- 
tion provided  for  the  Navy  is  indeed  not  the 
same  as  that  provided  under  the  United  States 
Employees'  Compensation  Act,  5  U.  S.  C.  A. 
§  751  et  seq. ;  but  that  makes  no  difference.  We 
are  to  assume  that  each  is  deemed  adequate  for 
the  occasion;  particularly  since  it  is  certain, 
and  does  not  depend  upon  proof  of  fault.  We 
conclude  that  Congress  regards  the  two  rem- 
edies as  mutually  exclusive ;  and  the  decree  will 
be  affirmed. 

And,  still  earlier,  the  Fifth  Circuit  in  Posey  v.  Ten- 
nessee Valley  Authority,  (5th  Cir.,  1938)  93  F.  2d 
726,  728,  had  said: 

*  *  *  This  compensation  is  the  sole  rem- 
edy ordinarily  available  to  an  injured  employee 
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of  the  United  States  because  of  the  general  re- 
fusal to  perniit  suits  for  torts.  It  is  not  a 
gratuity  oi'  grace,  but  a  measured  justice  operat- 
ing on  the  same  general  basis  as  state  compensa- 
tion laws.  We  entertain  no  doubt  that  Con- 
gress can  limit  the  remedy  of  injured  employees 
of  its  instrumentality  to  this  compensation.  We 
have  but  little  doubt  that  it  so  intended.  The 
inconvenience,  uncertainty,  and  consequent  liti- 
gation that  would  at  once  arise  if  the  laws  of 
each  state  in  which  the  employee  might  work 
should  apply  must  have  been  foreseen.    *     *    *  ^° 

Despite  the  minority  view  of  the  Fourth  Circuit,  we 
believe  the  crux  of  the  problem  is  that  every  indica- 
tion points  toward  the  absence  of  any  Congressional 
intention  to  create  a  new  cause  of  action  in  addition 
to  the  various  systems  of  compensation,  leave  and  re- 
tirement statutes  which  apply  to  the  different  groups 
of  civil  and  military  employees.  In  short,  as  stated 
by  Justice  Jackson  in  Feres  v.  United  States,  (1950) 
340U.  S.  135, 144: 

This  Court,  in  deciding  claims  for  wrongs 
incident  to  service  under  the  Tort  Claims  Act, 
cannot  escape  attributing  some  bearing  upon 
it  to  enactments  by  Congress  which  provide  sys- 
tems of  simple,  certain,  and  uniform  compensa- 
tion for  injuries  or  death  of  those  in  armed 
services.  We  might  say  that  the  claimant  may 
(a)  enjoy  both  types  of  recovery,  or  (b)  elect 
which  to  pursue,  thereby  waiving  the  other, 
or  (c)  pursue  both,  crediting  the  larger  liability 

^°  Accord,  Humphrey  v.  Poss,  (1943)  245  Ala.  11,  15  So.  2d  732; 
Breeding  v.  T.  V.  A.,  (1942)  243  Ala.  240, 9  So.  2d  6. 
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with  the  proceeds  of  the  smaller,  or  (d)  that 
the  compensation  and  pension  remedy  excludes 
the  tort  remedy.  There  is  as  much  statutory 
authority  for  one  as  for  another  of  these  con- 
clusions. If  Congress  had  contemplated  that 
this  Tort  Act  would  be  held  to  apply  in  cases  of 
this  kind,  it  is  difficult  to  see  why  it  should  have 
omitted  any  provision  to  adjust  these  two  types 
of  remedy  to  each  other.  The  absence  of  any 
such  adjustment  is  persuasive  that  there  was 
no  atvareness  that  the  Act  might  he  interpreted 
to  permit  recovery  for  injuries  incident  to  mili- 
tary service.     [Emphasis  supplied.] 

We  submit  that  this  unanimity  of  decision  by  four 
circuits  should  be  accepted  as  controlling  in  the  three 
cases  now  at  bar.  It  is  dispositive  of  every  contention 
which  can  be  presented  in  these  present  cases.  It  settles 
that  in  every  case,  unless  Congress  has  in  express 
terms  provided  for  double  recovery  or  election,  all 
government  persoimel  of  whatever  type,  and  their 
dependents,  cannot  by  suit  against  the  United  States 
recover  for  service-incident  injury  and  death  but  are 
limited  exclusively  to  their  recovery  under  the  par- 
ticular compensation,  leave  and  retirement  statutes 
applicable  to  persoimel  of  their  type.  However,  since 
there  have  been  differences  of  opinion  in  another  court 
of  appeals,  the  remainder  of  our  argument  will  seek 
to  emphasize  the  correctness  of  the  majority  holding 
and  the  absence  of  any  reason  for  this  Court  to  depart 
from  it. 
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II 

The  grant  of  a  judicial  remedy  by  suit  for  injury  and  death  of 
government  employees  did  not  create  a  new  additional  cause 
of  action  where  rights  already  existed  under  applicable  sys- 
tems of  compensation,  leave  and  retirement  statutes 

There  can  be  no  question  but  that  Congress  by 
the  Public  Vessels,  Suits  in  Admiralty  and  Tort 
Claims  Acts  has  given  a  judicial  remedy  in  the  dis- 
trict courts  for  suits  for  injury  and  death  of  all  kinds, 
including  service-incident  injury  and  death  of  govern- 
ment personnel.  As  the  court  observed  in  Mandel, 
if  rights  of  action  exist  despite  the  availability  of  com- 
pensation, 'Sve  assume  an  action  to  enforce  them  could 
be  maintained"  (slip  op.  p.  4).  So  Justice  Jackson  in 
Feres  v.  United  States,  (1950)  340  U.  S.  135,  141, 
explained  that  Congress  had  conferred  jurisdiction  on 
the  courts  generally  to  render  judgment  upon  all 
claims — 

*  *  *  But  it  does  not  say  that  all  claims 
must  be  allowed.  Jurisdiction  is  necessary  to 
deny  a  claim  on  its  merits  as  matter  of  law  as 
much  as  to  adjudge  that  liability  exists.  We 
interpret  this  language  to  mean  all  it  says,  but 
no  more.  Jurisdiction  of  the  defendant  now 
exists  where  the  defendant  was  immune  from 
suit  before;  it  remains  for  courts,  in  exercise 
of  their  jurisdiction,  to  determine  whether  any 
claim  is  recognizable  in  law. 

Indeed,  it  is  familiar  and  long  settled  that  Congress 
by  providing  a  remedy  by  suit  against  the  United 
States  does  not  thereby  recognize  or  create  rights  of 
action.     Thus,    the    court   well    said    in   KuJinert    v. 
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United  States,  (8th  Cir.,  1942)  127  F.  2d  824,  826, 
^'We  think  that  no  court  would  be  justified  in  inter- 
preting an  act  of  Congress  as  creating  a  new  cause  of 
action  against,  or  imposing  a  new  liability  upon,  the 
United  States  unless  the  language  of  the  act  was 
clearly  susceptible  of  no  other  reasonable  construc- 
tion/' See  also  Atchley  v.  Tennessee  Valley  Author- 
ity, (N.  D.  Ala.,  1947)  69  F.  Supp.  952,  954. 

This  had  been  the  Government's  view  in  all  the 
*' compensation  cases"  and  explains  the  cases  from 
which  our  opponent's  attempt  to  draw  support  be- 
cause they  were  dismissed  on  the  merits,  correctly  in 
our  view,  rather  than  for  want  of  jurisdiction.  Thus, 
in  Uiiited  States  v.  Loyola,  (9th  Cir.,  1947)  161  F.  2d 
126,  which  our  opponents  cite  as  contrary  to  the  Gov- 
ernment's position,  we  argued  successfully  that  the 
court  had  jurisdiction  under  the  Public  Vessels  Act, 
but  that  libelant  had  no  cause  of  action  against 
the  United  States  for  maintenance  both  because  he 
had  refused  government  hospitalization  and  medical 
treatment  and  also  because,  although  he  forfeited  all 
right  to  compensation  payments  during  such  refusal, 
still  his  fundamental  right  to  compensation  precluded 
recovery.''     Thus,  contrary  to  our  opponent's  view,  in 


^^  The  Government's  brief  in  Loyola  conceded  (p.  17),  "despite 
compensation  and  pension  acts,  iurisdiction  continues  unabated 
under  any  applicable  jurisdictional  acts"  but  argued  "the  exclusive 
remedy  of  the  compensation  or  pension  act"  still  bars  "recovery  in 
a  suit  under  the  jurisdictional  act."  So  in  Johnson  v.  United 
States,  (4th  Cir.,  1950)  186  F.  2d  120,  the  Government's  brief 
(p.  12)  stated  "in  cases  involving  injuries  sustained  in  the  per- 
formance of  duty  by  pubhc  vessel  crew  members,  whether  they  be 
in  the  military  or  civil  service,  although  jurisdiction  to  hringr  the 
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Loyola  this  Court  upheld  the  Government's  position 
that  libelant,  having  refused  the  medical  treatment 
tendered  by  the  Government,  lost  both  his  right  to 
claim  maintenance  as  well  as  his  right  to  claim  com- 
pensation. The  court  therefore,  equally  correctly  in 
our  view,  had  no  occasion  to  reach  the  problem  of 
whether  or  not  libelant,  having  forfeited  his  right  to 
receive  compensation  benefits,  might  no  longer  be  pre- 
cluded by  his  former  right  to  compensation  but  might 
in  the  special  circumstances  have  a  right  of  recovery 
by  suit. 

Our  consistent  position,  that  a  remedy  exists 
imder  the  Public  Vessels  Act  for  every  kind  of  suit 
for  damages  but  is  not  conclusive  of  the  existence 
of  a  cause  of  action  in  the  libelant,  was  expressly 
adopted  by  Thomason  v.  United  States^  (9th  Cir., 
1949)  184  F.  2d  105,  and  J  entry  v.  United  States, 
(S.  D.  Calif.,  1947)  73  F.  Supp.  899,  further  proceed- 
ings 1951  A.  M.  C.  1203,  as  well  as  in  the  Loyola  case, 
161  F.  2d  at  127.  In  all  three  cases  the  libelant's 
suits,  correctly  in  our  view,  were  dismissed  on  the 
merits  for  lack  of  any  right  of  action,  not  for  want 
of  jurisdiction.^^ 

suit  exists,  recovery  cannot  be  had  when  the  public  vessel  crew 
members  are  entitled  to  receive  payments  of  compensation  or 
pension  benefits." 

12  Cf.  Thomason  v.  W.  P.  A.,  (D.  Idaho,  1942)  4-7  F.  Supp.  51,  54, 
aff'd  (9th  Cir.,  1943)  138  F.  2d  343.  State  decisions  confirm  this 
view.  The  defense  that  compensation  is  applicable  and  exclusive 
is  not  absence  of  jurisdiction  in  the  court,  for  the  court  has  juris- 
diction of  all  torts,  but  lack  of  any  right  of  action  in  the  plaintiff. 
Accordingly,  unless  the  right  to  compensation  appears  on  the  face 
of  plaintiff's  pleading,  the  matter  must  be  presented  by  plea  or 
answer,  not  by  demurrer,  exceptions,  or  motion  to  dismiss  and  the 
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But  this  distinction  between  the  absence  of  a  cause 
of  action  and  a  lack  of  jurisdiction  has  been  often 
disregarded  by  the  courts.  Indeed,  many  cases  which 
were  rested  in  part  on  absence  of  "jurisdiction"  (and 
which  the  Government's  opponents  now  contend  were 
overruled  when  the  Supreme  Court  finally  settled,  in 
accordance  with  every  prior  decision  and  with  the  stat- 
ute's plain  terms,  that  jurisdiction  under  the  Public 
Vessels  Act  extends  to  all  cases  of  death  and  injury 
caused  by  a  public  vessel)  are  explained  by  the  obvious 
disregard  of  this  distinction  and,  upon  examination, 
continue  to  be  as  valid  as  before.  On  this  basis  cases 
like  O'Neal  v.  United  States,  (E.  D.  N.  Y.,  1925)  11 
F.  2d  869,  afe'd  (2d  Cir.,  1926)  11  F.  2d  871  (cf.  Has- 
elden  v.  United  States,  (E.  D.  N.  Y.,  1927)  24  F.  2d 
529,  530,  aff'd  suh  nom.  Dohson  v.  United  States,  (2d 
Cir.,  1928)  27  F.  2d  807,  cert.  den.  278  U.  S.  653),  in 
which  dismissal  seems  to  be  placed  by  the  court  on 
lack  of  jurisdiction  instead  of  on  the  merits,  become 
easily  imderstandable.'"     Courts   have   only      limited 


burden  is  on  the  employer  to  establish  the  applicability  of  the 
statute  to  the  death  or  injury  in  suit.  58  Am.  Jur.  p.  615;  71 
Corp.  Jur.  pp.  1500,  1502.  Hogan  v.  Buja,  (E.  D.  La.,  1920)  262 
Fed.  224;  Kemper  v.  Gluck,  (1931)  327  Mo.  773,  39  S.  W.  2d  330, 
cert.  den.  284  U.  S.  649;  Beveridge  v.  Illinois  Fuel  Co.,  (1918) 
283  111.  31,  119  N.  E.  46,  47;  Nohle  v.  Detroit  Taxicah  &  Trf.  Co., 
(1923)  222  Mich.  414,  192  N.  W.  709,  710;  Jirout  v.  Gehelein, 
(1923)  142  Md.  692, 121  Atl.  831. 

^^  Thus,  in  CNeal,  a  member  of  the  crew  of  a  coast  guard  boat, 
then  entitled  to  compensation  under  the  Federal  Employees'  Com- 
pensation Act,  sued  for  injuries  and  the  district  court  said  (11  F. 
2d  869),  "To  construe  this  act  as  applying  to  seamen  injured  on  a 
government-owned  vessel,  it  seems  to  me  would  be  contrary  to  the 
well-established  policy  of  the  government,  which  has  created  the 
United  States  Employees'  Compensation  Commission  to  meet  such 
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jurisdiction  where  suits  against  the  United  States  are 
concerned,  ,]ust  as  they  have  only  a  limited  jurisdic- 
tion of  suits  in  admiralty.  Judges  therefore  often  say 
there  is  no  jurisdiction  of  libelant's  claim  when  what 
is  meant  is  really  that  the  claim  stated  in  the  libel 
does  not  constitute  a  cause  of  action  in  respect  of 
which  suit  can  be  maintained.  Of  this  problem  Mr. 
Justice  Holmes  long  ago  observed  in  The  Ira  M. 
Hedges,  (1910)  218  U.  S.  264,  270: 

There  sometimes  is  difficulty  in  distinguish- 
ing between  matters  going  to  the  jurisdiction 
and  those  determining  the  merits.    Faimtleroy 

conditions,  and  provided  for  the  payment  of  compensation  to  its 
injured  employees.  *  *  *  Qf  course,  it  is  true,  as  urged  by 
libelant,  that,  m  actions  in  rem  against  the  ship  for  injuries  re- 
ceived by  those  on  board,  such  injuries  are  charged  to  the  ship; 
but  to  my  mind  Congress  by  this  enactment  [the  Public  Vessels 
Act]  clearly  did  not  intend  to  overturn  the  government's  estab- 
lished policy,  and  permit  its  employees  to  bring  actions  for 
damages  received  on  government  ships  in  the  course  of  their  em- 
ployment, *  *  *"  Cf.  Lopes  V.  United  States,  (S.  D.  N.  Y., 
1944)  59  F.  Supp.  831,  where  a  member  of  the  civilian  component  of 
the  crew  of  the  Army  Hospital  Ship'  Seminole,  entitled  to  com- 
pensation under  the  Federal  Employees'  Compensation  Act, 
brought  suit,  the  Government  answered  he  was  precluded  from 
suing  by  his  right  to  compensation,  libelant  excepted,  and  the  Gov- 
ernment's answer  was  upheld,  the  court  declaring  (p.  832),  "re- 
spondent alleges  more  particularly  that  the  libelant  was  an 
employee  of  the  United  States  Army  Transportation  Corps.  If 
the  government  substantiates  its  first  allegation,  then  this  para- 
graph is  proper  to  show  that  libelant  is  relegated  to  his  rights 
under  the  United  States  Employees'  Compensation  Act,  5 
U.  S.  C.  A.  §  751  et  seq.  There  is  no  allegation  in  the  libel  that 
the  libelant  was  employed  by  'the  United  States  through  the  War 
Shipping  Administration,'  and  hence  he  has  no  cause  of  action 
against  the  United  States  under  Public  Law  17,  78tli  Congress,  50 
U.  S.  C.  A.  Appendix,  §  1291,  his  only  other  remedy  against  the 
government." 
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V.  Lum,  210  U.  S.  230,  235,  and,  no  doubt,  this 
case  presents  that  difficulty.     But  perhaps  it 
may  be  said  that  the  two  considerations  coalesce 
here.     The  admiralty  has  a  limited  jurisdiction. 
If  there  are  no  merits  in  the  claim  it  is  of  a 
kind  that  the  admiralty  not  only  ought  not  to 
enforce  but  has  no  power  to  enforce. 
We  believe,  therefore,  that  whether  the  opinions  say 
that  libelant  has  ''no  cause  of  action"  or  is  ''precluded 
from  suit,"  and  accordingly  dismiss  on  the  merits,  or 
whether  they  say  that  there  is  "no  jurisdiction"  and 
dismiss  on  that  gromid,  the  cases  are  all  of  equal 
authority  against  the  right  of  recovery  for  service 
incident  injury  or  death.     All  equally  establish  that 
unless   Congress  has  in  explicit  statutory  terms  di- 
rected that  there  shall  be  double  recovery  or  election, 
government  persoimel   and  their  dependents   cannot 
recover  by  suit  for  injury  or  death  in  the  perform- 
ance of  duty  but  are  limited  to  their  recovery  under 
the    applicable    compensation,    leave    and    retirement 
acts. 

Ill 

The  plain  language  of  the  Compensation  Act  as  enacted  in 
1916  clearly  contemplates  that  compensation  shall  be  paid 
in  every  case  and  is  exclusive ;  the  1949  amendments  are  only 
declaratory  and  made  no  change 

Before  the  Federal  Employees'  Compensation  Act 
of  September  7,  1916,  c.  458,  39  Stat.  742,  no  general 
compensation  law  existed  for  civil  as  contrasted  with 
military  service  crew  members  of  government  vessels 
nor  for  civil  employees  as  a  class.  The  prior  Acts  of 
May  30,  1908,  c.  236,  35   Stat.   556,  and  March  11, 
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1912,  c.  57,  37  Stat.  74,  api)lied  to  only  certain  workers 
in  navy  yards,  arsenals,  construction  projects,  and  a 
few  other  especially  hazardous  occupations.  The 
hearings  and  committee  reports  on  the  bill  which  be- 
came the  1916  Act  constantly  emphasize  the  absence  of 
any  right  of  recovery  for  the  majority  of  government 
workers  against  their  employer,  the  United  States, 
except  by  means  of  private  relief  bills.  Heavy  em- 
phasis was  placed  on  the  importance  of  relieving  Con- 
gress of  this  burden  of  private  legislation." 

In  1916  there  was  no  jurisdictional  remedy  available 
to  a  civil  service  crew  member  or  other  government 
employee  by  which  to  assert  a  cause  of  action  against 
the  United  States  for  tort.  Moreover,  if  there  were 
jurisdiction  he  would  have  been  barred  by  the  fellow 
servant  rule.  But  to  the  extent  that  there  could  be 
any  claim  against  the  United  States,  the  language 
employed  by  the  draftsmen  of  the  1916  Act  shows 
that  compensation  was  to  be  compulsory  and  exclusive 
of  any  other  right  of  action  against  the  United  States. 
The  act  provided  in  Section  1  that  the  United  States 
^^ shall  pay  compensation  for  disability  and  death  of 
an  employee  resulting  from  a  personal  injury  sus- 
tained in  the  performance  of  duty."  The  Act  is 
mandatory  on  both  sides.  No  election  by  the  employee 
in  accepting  nor  any  choice  by  the  Govermnent  about 

"  64th  Cong.,  1st  Sess.,  House  Judiciary  Committee,  Hearings  on 
H.  R  15315  (esp.  pp.  5,  11)  and  H.  Rep.  678  (esp.  p.  8).  Other 
reports  and  documents  relating  to  the  compensation  bills  are  H. 
Doc.  1135,  63d  Cong.,  2d  Sess.;  H.  Rep.  561,  63d  Cong.,  2d  Sess.; 
S.  Rep.  733,  64th  Cong.,  1st  Sess.;  H.  Rep.  1195,  64th  Cong.,  1st 
Sess. 
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paying  is  permitted.  The  Act  provided  in  Section 
7  that,  except  for  earned  wages  and  military  pensions, 
the  liability  of  the  United  States  for  compensation 
should  be  exclusive  of  "any  salary,  pay,  or  remunera- 
tion whatsoever."  Thus,  while  the  1916  draftsmen 
may  not  have  so  written  the  Act  as  to  provide  against 
every  future  contention  that  the  grant  of  a  jurisdic- 
tional remedy  against  the  United  States  impliedly 
recognized  or  created  new  rights  of  action  and  im- 
posed new  liabilities  on  the  Government,  the  intention 
is  clearly  stated  that  compensation  was  to  be  exclusive 
of  all  other  rights  against,  and  every  other  liability  of, 
the  United  States  for  injury  or  death  in  the  perform- 
ance of  duty. 

When  originally  enacted  in  1916  and  so  far  as 
relevant  when  this  case  arose,  the  full  text  of  the 
pertinent  sections  of  the  Act  of  September  7,  1916, 
c.  458,  39  Stat.  742,  provided: 

[Sec.  1.]  That  the  United  States  shall  pay 
compensation  as  hereinafter  specified  for  the 
disability  or  death  of  an  employee  resulting 
from  a  personal  injury  sustained  while  in  the 
performance  of  duty     *     *     * 

Sec.  7.  That  as  long  as  the  employee  is  in 
receipt  of  compensation  under  this  Act,  or,  if 
he  has  been  paid  a  lump  sum  in  commutation 
of  installment  pajrments,  until  the  expiration 
of  the  period  during  which  such  installment 
payments  would  have  continued,  he  shall  not 
receive  from  the  United  States  any  salary,  pay, 
or  remuneration  whatsoever  except  in  return 
for    services    actually   performed,    and    except 
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pensions  for  service  in  the  Army  or  Navy  of 
the  United  States. 

No  change  relevant  to  the  present  cases  has  been  since 
made,  for  the  only  amendment  has  no  bearing  upon 
cases  involving  crew  members  or  ordinary  civil  em- 
ployees but  only  on  those  entitled  to  elect  between 
military  and  the  more  generous  PEC  A  benefits. 

As  might  be  expected,  two  courts  have  read  the 
language  itself  of  the  1916  Act  as  declaring  that  com- 
pensation was  exclusive.  The  latest  such  declaration 
that,  despite  the  existence  of  a  remedy  by  suit  against 

the  United  States,  the  1916  Act  is  by  its  plain  terms 
exclusive  of  any  cause  of  action  for  damages  for  in- 
jury or  death  in  the  performance  of  duty  was  made 
by  the  Second  Circuit  in  Feres  v.  United  States  (2d 
Cir.,  1949),  177  F.  2d  535,  aff'd  340  U.  S.  135.  That 
was  a  case  involving  the  effect  on  recovery  by  a  soldier 
of  his  rights  to  compensation,  leave  and  retirement 
under  the  statutes  applicable  to  government  employees 
of  the  military  service.  The  soldier  contended  that 
his  compensation  rights  could  not  exclude  recovery  of 
damages  at  law  because  (like  the  Public  Vessels  and 
Suits  in  Admiralty  Acts  involved  here)  the  Tort 
Claims  Act,  which  provided  him  the  jurisdictional 
remedy  there  involved,  had  omitted  to  provide  any 
exception  expressly  denying  its  jurisdictional  remedy 
in  those  cases  where  a  right  to  compensation  also 
existed.  Early  drafts  of  the  bill  had  included  such  an 
express  exception  of  cases  where  compensation  under 
the  Federal  Employees'  Compensation  Act  and  the 
Veterans  Act  was  available.    The  soldier  argued  that 
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the  omission  showed  the  grant  of  the  judicial  remedy 
recognized  or  created  a  right  of  action  in  the  exercise 
of  the  jurisdiction.  In  rejecting  this  view,  the  court 
said  (p.  537)  : 

This  exception  was  omitted  in  the  Act  as  finally 
passed.  However,  the  Federal  Employees' 
Compensation  Act,  as  amended,  provided  that 
as  long  as  an  employee  is  in  receipt  of  com- 
pensation under  that  Act  "he  shall  not  receive 
from  the  United  States  any  salary,  pay,  or  re- 
muneration whatsoever  except  in  return  for 
services  actually  performed,  and  except  pen- 
sions for  service  in  the  Army  or  Navy  of  the 
United  States  *  *  *"  5  U.  S.  C.  A.  §757. 
*  *  *  Consequently,  it  would  seem  that  the 
explanation  for  the  omission  of  the  thirteenth 
exception  to  the  Tort  Claims  Act  is  that  it  was 
considered  uimecessary.^^ 

Admittedly  this  declaration  by  the  Second  Circuit  that 
the  Federal  Employees'  Compensation  Act  is  exclu- 
sive by  its  own  terms  despite  the  existence  of  a  judicial 
remedy  is  only  dictum.  But,  we  submit,  it  was  well 
considered,  was  very  closely  related  to  the  matter 
decided  and  only  followed  the  earlier  declaration  by 

^^  In  fact  the  Admiralty  and  Shipping  Section  of  the  Department 
of  Justice  had  made  strong  representations  against  the  exception. 
No  such  exception  existed  in  the  Public  Vessels  and  Suits  in  Ad- 
miralty x\cts  and  it  was  feared  that  its  insertion  in  the  Tort  Claims 
Act  might  lead  to  the  overruling  of  Lopez  v.  United  States  (S.  D. 
N.  Y.,  1944),  59  F.  Supp.  831  and  O'Neal  v.  United  States  (E.  D. 
N.  Y.,  1925),  11  F.  2d  869,  aff'd  per  cur.  (2d  Cir.,  1926)  11  F.  2d 
871,  which  had  held  the  benefits  of  the  FECA  exclusive  in  suits 
under  the  Public  Vessels  and  Suits  in  Admiralty  Acts. 
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the  Supreme  Court  that  the  1916  Act  was  by  its 
terras  exclusive. 

The  Supreme  Court  had  early  reached  the  same 
view.  The  Court's  declaration  that  the  1916  Act  is 
by  its  own  terms  exclusive  of  any  right  of  action  for 
damages  f<^r  service-incident  injury  or  death  despite 
the  existence  of  a  judicial  remedy  under  a  jurisdic- 
tional statute  is  found  in  Dahn  v.  Davis,  (1922)  258 
U.  S.  421,  aff'g  Eines  v.  Dahn,  (8th  Cir.,  1920)  267 
Fed.  105.  There  the  Court  quoted  the  provisions  of 
the  Compensation  Act  and  explained  them,  as  the  Sec- 
ond Circuit  did  later,  as  meaning  that  while  there  were 
two  remedies  the  sole  recovery  was  under  the  Compen- 
sation Act,  o])serving  (p.  429)  that,  "it  would  be  dif- 
ficult to  frame  a  clearer  declaration  than  this  that  no 
payment  would  be  made  by  the  Government  for  in- 
juries received  other  than  as  provided  in  the  Act" 
and  construing  the  language  of  the  whole  act  as  evi- 
dencing (p.  430)  "the  disposition  to  treat  the  compen- 
sation provided  for  as  adequate  for  the  injuries  re- 
ceived" and  negativing  the  existence  of  any  other 
rights  against  the  United  States  therefor. 

In  Dahn's  case,  a  railway  mail  clerk  employed  by 
the  Post  Office  Department  was  injured  in  the  per- 
formance of  duty  by  the  negligence  of  the  Illinois  Cen- 
tral Railroad  Company.  His  widow  obtained  an 
award  under  the  Federal  Employees'  Compensation 
Act.  Suit  was  then  brought  against  the  railroad  and 
the  Director  General  of  Railroads.  Plaintiff  pointed 
out  that  by  virtue  of  Section  10  of  the  Federal  (Rail- 
road) Control  Act  of  March  21,  1918,  c.  25,  40  Stat. 
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451,  no  defense  was  to  be  made  by  the  Director  on  the 
ground  that  the  railroad  was  an  agency  of  the  Govern- 
ment. Plaintiff  argued  that  this  made  the  Director 
for  compensation  purjjoses  a  third  party  tort-feasor 
the  same  as  a  private  carrier.  The  Eighth  Circuit 
rejected  this  contention.  It  held,  however,  that 
although  he  had  two  remedies — one  judicial,  the  other 
administrative — plaintiff  was  precluded  from  recovery 
because  (like  libelants  in  the  cases  now  at  bar)  she 
had  claimed  compensation  and  the  administrative 
claim  was  not  disallowed.'^ 

On  certiorari  the  Supreme  Court  agreed  with  the 
decision  below  that  while  plaintiff  had  two  remedies, 
one  hy  suit  and  one  by  claim  for  compensation  (258 
U.  S.  at  428),  he  was  precluded  from  any  recovery 
in  the  exercise  of  his  judicial  remedy.  Unlike  the 
Circuit  Court,  however,  the  Supreme  Court  rested  its 

"The  Eighth  Circuit  said  (267  Fed.  at  114)  :  "*  *  -  We 
are  of  the  opinion  that  as  to  the  United  States  the  act  in  question  is 
compulsory,  if  the  employe  gives  the  notice  and  files  the  claim  in 
proper  form  according  to  the  terms  of  the  statute  and  the  regula- 
tions of  the  coniinission.  It  is  optional  with  the  employe  as  to 
whether  he  will  make  a  claim  under  the  act  or  not.  If  he  does  not, 
in  our  opinion  he  would  have  a  right  to  maintain  the  present  action 
and  prosecute  the  same  to  judgment,  as  we  think  that  the  United 
States  as  to  this  particular  case  by  the  Federal  Control  Act  con- 
sented to  be  sued.  But  if  the  employe  elects  to  receive  the  benefits 
of  the  Compensation  Act  and  his  claim  is  allowed,  then  he  is  barred 
from  prosecuting  his  action  for  negligence  against  the  United 
States.  In  other  words,  he  must  elect  which  of  the  two  remedies 
he  desires  to  pursue,  and,  having  elected  to  pursue  one,  he  may 
not  pursue  the  other.  The  United  States  under  the  statute  being 
bound  to  pay  the  plaintiff  after  the  latter  has  elected  to  claim  the 
benefits  of  the  Compensation  Act,  the  remedy  afforded  by  the  act 
is  exclusive.     *     *     *" 
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decision  as  to  preclusion  not  alone  upon  the  single 
ground  of  ''election,"  but  upon  the  double  ground  (258 
U.  S.  at  432)  of  first,  "the  distinct  expression  of  jjur- 
pose  on  the  part  of  Congress  which  we  have  found  in 
the  Compensation  Act,  to  treat  the  payments  under  it 
as  sufficient  and  final"  and,  second,  "because  the  peti- 
tioner elected  to  pursue  to  payment  the  remedy  given 
him  thereunder." 

In  commenting  on  section  7,  which  provides  that 
while  in  receipt  of  compensation  a  Federal  employee 
shall  not  receive  any  other  "remuneration"  from  the 
United  States,  the  Supreme  Court  said  (p.  429)  : 

Section  7  of  the  act  specifically  declares  that 
so  long  as  any  employee  is  receiving  install- 
ment pajmients  under  the  act,  or  if  he  has  been 
paid  a  lump  sum  in  commutation  of  installment 
payments,  then  until  the  expiration  of  the  jdc- 
riod  during  which  installment  payments  would 
have  continued,  "he  shall  not  receive  from  the 
United  States  any  salary,  pay,  or  remimera- 
tion  whatsoever  except  in  return  for  services 
actually  performed,"  and  except  pensions  for 
service  in  the  Army  or  Navy. 

It  would  he  difficult  to  frame  a  clearer  decla- 
ration than  this  that  no  payment  tvotdd  he  made 
hy  the  Government  for  injuries  received  other 
than  as  provided  for  in  the  act.  [Emphasis 
supplied.] 

And  in  commenting  upon  Sections  26  and  27,  respect- 
ing election  in  suits  against  third  party  tort  feasors, 
the  Court  further  observed  (p.  430)  : 

Plainly,  by  these  two  sections  Congress  deals 
with  the  liability  of  persons  '^ other  than  the 


50 

United  States"  to  employees  entitled  to  compen- 
sation under  the  act,  not  for  the  purpose  of 
increasing  that  compensation,  but  for  the  pur- 
pose of  reimbursing  the  Government  for  pay- 
ments made  and  of  indemnifying  it  against 
other  amounts  payable  in  the  future.  The  sec- 
tions emphasize  the  disposition  to  treat  the  com- 
pensation provided  for  as  adequate  for  the  in- 
juries received,  and  they  negative  any  intention 
on  the  part  of  the  Government  to  make  further 
payments.     [Emphasis  supplied.] 

The  existence  of  ttvo  remedies,  one  by  suit,  the  other 
by  claim  for  compensation,  is  in  entire  accord  with 
the  Court's  holding  that  recovery  was  precluded  both 
because  the  statute  expressly  declared  ''that  no  pay- 
ment would  be  made  *  *  *  other  than  as  pro- 
vided for  in  the  Act"  and  emphasized  "the  disposi- 
tion to  treat  the  compensation  provided  for  as  ade- 
quate" and  also  because  plainti:ff  had  "elected."  The 
existence  of  a  remedy  by  suit  is  not,  of  course,  con- 
clusive of  a  right  of  recovery  in  the  exercise  of  such 
remedy.  As  Justice  Jackson  explained  in  respect  of 
the  similar  existence  of  a  remedy  by  suit  in  Feres  v. 
United  States,  (1950)  340  U.  S.  135,  141,  a  remedy  is 
granted : 

*  *  *  But  it  does  not  say  that  all  claims 
must  be  allowed.  Jurisdiction  is  necessary  to 
deny  a  claim  on  its  merits  as  matter  of  law  as 
much  as  to  adjudge  that  liability  exists.  We 
interpret  this  language  to  mean  all  it  says, 
but  no  more.  Jurisdiction  of  the  defendant 
now  exists  where  the  defendant  was  immune 
from   suit   before;   it   remains   for   courts,    in 
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exercise    of    their    jurisdiction,    to    determine 

whether  any  claim  is  recognizable  in  law   (p. 

141). 

And  the  existence  of  a  right  to  compensation  precludes 

the  existence  of  any  other  right  recognizable  in  the 

exercise  of  claimant's  remedy  by  suit. 

When  the  1949  amendments  to  the  Federal  Em- 
ployees '  Compensation  Act  w^ere  adopted  by  the  Act  of 
October  14,  1949,  c.  691,  63  Stat.  854,  they  did  not 
modify  and  were  not  intended  to  modify  the  pre- 
existing exclusiveness  of  compensation  benefits  where 
available.  On  the  contrary,  it  was  expressly  stated 
that  Congress  was  not  legislating  upon ''certain  claims 
and  denials  of  a  right  of  election  of  remedies  under 
existing  laws"  (see  mfra,  pp.  55-57),  but  was  leaving 
that  question  for  resolution  by  the  courts. 

Following  Dahn  v.  Davis,  supra,  in  1922,  the  courts 
were  unanimous  mitil  1946  in  holding  compensation 
benefits  under  the  Federal  Employees'  Compensation 
Act  to  ]}e  exclusive.''  But  in  United  States  v.  Marine, 
(4th  Cir.,  1946)  155  F.  2d  456,  and  Mandel  v.  TJnited 
States,  (E.  D.  Pa.,  1947)  74  F.  Supp.  754  (since  re- 
versed on  August  16,  1951),  a  conflicting  opinion  was 
expressed.  But  the  record  in  Marine  did  not  establish 
that  the  libelant  was  entitled  to  an  award  of  com- 
pensation and  the  Department  of  Justice  concluded 


^'O'Neal  V.  United  States,  (E.  D.  N.  Y.,  1925)  11  F.  2d  869, 
aff'd  (2d  Cir.,  1926)  11  F.  2d  871 ;  Posey  y.  T.V.A..  (5th  Cir.,  1937) 
93  F.  2d  726,  Thomason  v.  W.  P.  A.,  (b.  Idaho,  1942)  47  F.  Supp. 
51,  54,  atf 'd  (9th  Cir.,  1943)  138  F.  2d  342 ;  Lopes  v.  United  States, 
(S.  D.  N.  Y.,  1944)  59  F.  Supp.  831 ;  White  v.  T.  V.  A.,  (D.  Tenn., 
1945)  58  F.  Supp.  776. 
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that  it  would  not  justify  application  for  certiorari. 
Instead,  the  Department  and  the  Compensation 
Bureau  determined  to  seek  a  declaratory  amendment 
making  section  7  of  the  act  (5  U.  S.  C.  757)  announce 
in  express  terms  the  old  pre-1946  rule  of  exclusiveness 
of  compensation  benefits  where  available/^ 

Smce  the  merchant  seamen  of  WSA/Maritime  Com- 
mission vessels  were  already  allowed  recovery  by 
suit  but  were  expressly  excluded  from  compensation 
benefits  by  the  Clarification  Act,  while  it  was  incon- 
ceivable that  the  armed  forces  civilian  seamen  often 
serving  in  the  presence  of  the  enemy  could  be  given  a 
right  of  action  against  the  United  States  for  tort,  it 
was  not  thought  that  seamen's  status  could  be  in  any 
wise  affected  by  the  compensation  act  amendments  and 
the  question  was  not  raised  at  the  hearings.'^     The  bill, 


"  After  the  decision  to  seek  legislation  rather  than  certiorari  was 
taken,  the  Tenth  Circuit  chose  to  follow  the  Marine  rather  than 
the  Posey  case  and  rest  decision  on  estoppel  by  acceptance  of  bene- 
fits. Parr  v.  United  States,  (10  Cir.,  1949)  172  F.  2d  462.  Mean- 
while the  lower  court's  opinion  in  the  Mandel  case,  since  reversed 
by  this  court,  was  followed  in  the  Northern  District  of  California. 
Hem  V.  United  States,  1950  A.  M.  C.  714;  Sims  v.  United  States, 
1950  A.  M.  C.  714;  Banks  v.  United  States,  1950  A.  M.  C.  1400; 
Gihhs  V.  United  States,  94  F.  Supp.  586;  Wright  v.  United  States, 
95  F.  Supp.  77. 

^^  It  should  be  remembered  that  the  Clarification  Act  itself  had 
been  only  declaratory  of  the  pre-existing  law  that  the  exclusive 
remedy  of  merchant  seamen  on  vessels  operated  by  the  Shipping 
Board/Maritime  Commission/War  Shipping  Administration  was 
by  suit  under  the  Suits  in  Admiralty  Act  without  any  right  under 
the  FECA.  See  cases  collected  in  Gihhs  v.  United  States,  (N.  D. 
Calif.,  1950)  94  F.  Supp.  586,  589,  fn.  9,  and  refeiTed  to  by  the 
Third  Circuit  in  Mandel,  footnote  15.  The  Attorney  General 
after  first  holding  such  seamen  not  entitled  to  compensation  had 
reversed  himself.    Cf .  34  Ops.  A.  G.  363  with  34  ibid.  120.    But  the 
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including  the  express  declaration  of  existing  law  as  to 
the  exclusiveness  of  comjjensation  where  available, 
passed  the  House  and  was  favorably  reported  in  the 
Senate  by  the  Committee  on  Labor  and  Public  Wel- 

Comptroller  General,  whose  views  control  the  payment  of  money, 
declined  to  follow  and  adhered  throughout  to  his  original  view 
that  the  Suits  in  Admiralty  Act  provided  such  seamen  their  exclu- 
sive remedy.  Thus,  following  the  decision  in  the  Lustgarten  case 
{Johmon  V.  United  States  Fleet  Corp.,  (1930)  280  U.  S.  ?,20),  he 
reaffirmed  his  view,  citing  tliat  case  and  declaring  (Decision  A- 
31684,  September  10, 1930)  :  "While  the  Employees'  Compensation 
Act  was  not  mentioned  nor  considered,  the  conclusion  seems  justi- 
fied that  the  remedy  available  to  a  member  of  a  crew  of  a  merchant 
vessel  owned  by  the  United  States  and  operated  by  or  for  the 
Merchant  Fleet  Corporation,  to  recover  for  injury  sustained  dur- 
ing employment,  is  also,  exclusive  of  any  right  or  remedy  under 
the  Employees'  Compensation  Act,  *  *  *  Accordingly,  in 
view  of  the  latest  rulings  of  the  Supreme  Court  of  the  United 
States,  above  cited,  the  form  of  agreement  for  operation  of  ships, 
and  the  specific  provisions  contained  in  the  annual  appropriation 
acts  for  the  purchase  of  all  forms  of  insurance  by  the  Merchant 
Fleet  Corporation,  it  is  believed  reasonable  to  conclude  that,  under 
existing  law,  the  Employees'  Compensation  Commission  may  not 
entertain,  settle,  or  pay  any  claims  under  the  Employees'  Compen- 
sation Act  by  or  on  behalf  of  members  of  the  crews  of  vessels 
owned  or  operated  by  the  United  States  Shipping  Board  Merchant 
Fleet  Corporation,  or  the  beneficiaries  of  such  w4io  die  as  a  result 
of  such  injuries  sustained  in  the  course  of  their  employment  on 
such  vessels."  Until  1943,  however,  the  insurance  carriers  on  these 
government  merchant  vessels  commonly  offered  their  crew  mem- 
bers voluntarily  settlement  on  the  basis  of  the  compensation  bene- 
fits under  the  FECA  to  which  they  would  have  been  entitled  if 
employed  on  army  and  navy  vessels.  See  e.  g.  HiUenhrand  v. 
United  States,  1929  A.  M.  C.  885 ;  Stewart  v.  United  States,  (E.  D. 
La.,  1928)  25  F.  2d  869.  This  was  in  full  accord  with  the  similar 
voluntary  practice  of  insurance  carriers  on  private  commercial 
vessels.  See  e.  g.  Bay  State  Dredging  Co.  v.  Porter,  (1st  Cir., 
1946)  153  F.  2d  827;  In  re  Panama  Transport  Co.,  (S.  D.  N.  Y. 
1951)  98  F.  Supp.  114,  117. 
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fare,  which  explained  the  need  for  the  declaratory 
amendment,  saying  (S.  Rep.  836,  81st  Cong;.,  1st  Sess., 
p.  23)  : 

Workman's  compensation  laws,  in  general, 
specify  that  the  remedy  therein  provided  shall 
be  the  exclusive  remedy.  The  basic  theory  sup- 
porting all  workmen's  compensation  legislation 
is  that  the  remedy  afforded  is  a  substitute  for 
the  employee's  (or  dependent's)  former  remedy 
at  law  for  damages  against  the  employer. 
With  the  creation  of  corporate  instrimientali- 
ties  of  Government  and  with  the  enactment  of 
various  statutes  authorizing  suits  against  the 
United  States  for  tort,  new  problems  have 
arisen.  Such  statutes  as  the  Suits  in  Admiralty 
Act,  the  Public  Vessels  Act,  the  Federal  Tort 
Claims  Act  and  the  like,  authorize  in  general 
terms  the  bringing  of  civil  actions  for  dam- 
ages against  the  United  States.  *  *  *  This 
situation  has  been  of  considerable  concern  to  all 
Government  agencies  and  especially  to  the  cor- 
porate instrumentalities. 

But  the  seamen's  unions  became  apprehensive  that 
the  declaratory  amendment  might  alter  the  existing 
law  respecting  merchant  seamen  and  thereby  bring 
them  under  compensation.  It  was  accordingly  agreed 
that  the  text  of  the  declaratory  amendment  in  the 
bill  as  passed  by  the  House  should  be  further  amended 
so  as  to  make  it  absolutely  plain  beyond  question  that 
no  change  was  being  made  in  the  existing  law  relating 
to  either  merchant  or  to  army  and  navy  civilian  sea- 
men.    See  the  Third  Circuit's  Mandel  opinion,  foot- 
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note  8;  Johansen  v.  United  States,  (S.  D.  N.  Y.)  1951 
A.  M.  C.  117,  aff'd  (2d  Cir.)  July  30,  1951. 

Senator  Douglas,  in  charge  of  the  bill,  explained  his 
reasons  for  accepting  these  precautionary  amendments 
designed  to  make  sure  that  the  prior  status  of  seamen 
was  preserved.    He  stated  (95  Cong.  Rec.  13609) : 

Mr.  President,  I  should  like  to  state  my 
ground  for  agreeing  to  the  amendments  offered 
by  the  Senator  from  Oregon.  The  primary 
consideration  for  accepting  the  Senator's 
amendments  preserving  the  maritime  rights 
and  other  statutory  remedies  of  seamen  is  the 
fact  that  no  hearings  were  held,  no  arguments 
were  heard,  and  no  discussion  was  had  on  this 
aspect  of  the  pending  hill. 

***** 

It  is  my  further  miderstanding  that  this  bill 
as  amended  will  only  change  the  status  quo  of 
seamen  to  the  extent  that  it  increases  compen- 
sation rights  of  those  Government-employed 
seamen  covered  by  the  act  [i.  e.,  army  and  navy 
public  vessel  seamen  covered  by  compensation 
as  opposed  to  merchant  seamen  excluded  from 
compensation  by  the  decisions  of  the  Comp- 
troller General  and  the  Clarification  Act.]  For 
the  same  reason,  namely,  that  we  have  had  no 
hearings  on  the  matter,  we  are  not  seeking  to 
legislate  affirmatively  as  to  certain  claims  and 
denials  of  a  right  of  election  of  remedies  under 
existing  laivs,  which  claims  and  denials  have  not 
yet  been  adjudicated  by  the  Supreme  Court, 
although  various  other  Federal  courts  have,  in 
effect,    held    that    federally    emploj^ed    seamen 
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have  sucli  an  election.     [Italics  and  matter  in 
brackets  supplied.] 

It  is  thus  abundantly  clear  that  those  in  charge  of 
the  bill  meant  to  continue  the  distinction,  as  previ- 
ously recognized  by  the  majority  of  courts,  between 
crew  members  of  army  and  navy  vessels  suing  under 
the  Public  Ve;  sels  Act  and  WS A/Maritime  merchant 
seamen  entitled  to  sue  under  the  Suits  in  Admiralty 
Act  but  occasionally  said  to  be  suing  under  the  Public 
Vessels  Act.^° 

It  is  equally  clear  that  those  urging  the  floor 
amendment  did  not  intend  to  alter  the  rights  of  army 
and  navy  civil  service  crew  members.  Their  perfectly 
reasonable  intent  was  to  make  sure  that  the  merchant 
seamen,  who  had  been  excluded  from  compensation 
coverage  by  the  Comptroller  General  and  the  Clarifi- 
cation Act,  were  not  brought  under  the  compensation 
act  by  implication.  Thus,  Senator  Morse,  in  present- 
ing the  floor  amendments  represented  to  the  Senate 
(95  Cong.  Rec.  13607)  : 

Mr.  President,  I  understand  the  Senator 
from  Illinois  is  willing  to  accept  the  amend- 
ment. In  effect  it  continues  the  seamen  in 
exactly  the  same  legal  position  which  they 
presently  enjoy. 

This  matter  was  fought  out  in  1941  when  an 
attempt  was  made  to  bring  the  seamen  under 

2°  See  e.  g.,  Krey  v.  United  States,  (2d  Cir.,  1941)  123  F.  2d  1008, 
where  the  opinion  states  jurisdiction  was  under  the  Public  Vessels 
Act.  The  file  papers  show,  however,  that  the  vessel  was  operated 
for  the  Maritime  Commission,  the  libel  (Article  10)  invoked 
jurisdiction  under  the  Suits  in  Admiralty  Act  and  the  answer 
admitted  it. 
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the  act,  and  it  was  defeated  at  that  time.'^^ 
This  amendment  continues  the  historical  legal 
pattern,  as  far  as  the  seamen  are  concerned,  in 
respect  to  workmen's  compensation  rights.  All 
my  amendment  does,  in  effect,  is  to  leave  the 
seamen  exactly  in  the  position  in  which  they 
now  are  in  respect  to  their  legal  rights  to  com- 
pensation, giving  them,  under  admiralty  law, 
the  right  to  sue  for  their  compensation. 
[Italics  supplied.] 


^^  The  Government  believes  Senator  Morse  here  refers  not  to 
the  coverage  by  the  Federal  Employees'  Compensation  Act  of  civil 
service  crew  members  of  army  and  navy  vessels  for  they  had  been 
under  compensation  since  1916  and  any  other  treatment  of  them 
would  be  incompatible  both  with  their  own  interests  and  the 
national  security,  but  to  the  attempt  to  bring  private  merchant 
seamen  on  commercial  vessels  under  the  Longshoremen's  Act.  See 
Senate  Committee  on  Commerce,  Hearings  on  H.  R.  6881,  76th 
Cong.,  3d  Sess.  On  September  12,  1940,  the  Senate  agi'eed  to  a 
Resolution  referring  the  question  of  vv^orkmen's  compensation  for 
privately  employed  seamen  to  the  interested  Government  agencies 
for  investigation.  S.  Res.  299, 76th  Cong.,  3d  Sess. ;  86  Cong.  Rec. 
12002.  The  agencies'  report  was  transmitted  to  the  Senate  on 
September  17,  1941,  and  referred  to  the  Committee  on  Commerce. 
S.  Doc.  113, 77th  Cong.,  1st  Sess. ;  87  Cong.  Rec.  7434.  The  change 
was  vehemently  opposed  by  the  seamen's  unions  and  no  further 
action  was  taken.  In  1926  the  proposal  to  include  private 
merchant  seamen  in  the  coverage  of  the  Longshoremen's  Act 
followed  the  same  course.  The  bill  originally  reported  in  the 
House  included  seamen,  that  in  the  Senate  did  not.  S.  Rep. 
973,  69th  Cong.,  1st  sess.  The  Senate  bill  passed  first  but  the 
House  substituted  its  bill.  H.  Rep.  1767,  69th  Cong.,  2d  sess. 
The  seamen's  representatives  succeeded  in  having  them  excluded. 
68  Cong.  Rec.  5402-3,  5411,  5414,  5908.  The  hearings  are  illumi- 
nating. 69th  Cong.,  1st  sess.,  Senate  Judiciary  Committee,  hear- 
ings on  S.  3170  (March  16,  April  2,  1926)  ;  House  Judiciary 
Committee,  hearings  on  H.  R.  9498  (April  8, 15,  22, 1926) ,  hearings 
on  S.  3170  (June  29,  1926) . 
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Senator  Magnuson  similarly  observed  of  the  floor 
amendment  (95  Cong.  Rec.  13607)  : 

*     *     *    What   it   does,    of   course,    as   the 
Senator  from  Oregon  has  said,  is  to  leave  the 
seamen   in   their   tort   right   of    compensation 
just  as  they  are  now  without  placing  them  under 
the  act. 
It  is  thus  plain,  as  was  held  by  the  Third  Circuit  in 
Mandel  and  the  District  Court  in  Johansen  (see  supra, 
p.  54),  that  Congress,  including  even  the  congressional 
proponents  of  the  floor  amendment,   meant  only  to 
preserve  the  prior  status  of  all  seamen — army  and 
navy  seamen  with  their  exclusive  right  of  compensa- 
tion,  WS A/Maritime   Commission   merchant   seamen 
with  their  exclusive  right  of  suit. 

Congress  was  not  ^^ seeking  to  legislate  affirmatively" 
and  did  not  intend,  without  hearing  the  representatives 
of  the  army  and  navy,  to  change  the  existing  law  or 
affirmatively  adopt  into  law  the  view  of  the  lower 
court  in  Mandel  v.  United  States,  74  F.  Supp.  754 
(since  reversed  by  Third  Circuit  on  August  16,  1951, 
as  well  as  rejected  by  the  Second  Circuit  in  Johansen 
V.  United  States,  decided  July  30,  1951),  that  recovery 
for  death  or  injury  of  members  of  the  civil  service 
component  of  the  crew  of  army  and  navy  vessels  was 
thenceforth  to  be  allowed  recovery  by  suit.  In  accord- 
ance with  the  demand  of  the  seamen's  representatives, 
the  question  was  left  undisturbed  by  the  Congress  with 
the  intention  that  the  point  should  first  be  litigated  in 
the  Supreme  Court. 

It  results  that  the  1949  amendments  made  no  change 
in  the  1916  law  and  that,  as  declared  by  the  Second 
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Circuit  in  Feres  and  by  the  Supreme  Court  in  Dahn, 
where  compensation  benefits  are  available  under  the 
Federal  Employees'  Compensation  Act,  as  they  are 
in  the  case  of  army  and  navy  crew  members,  they  are 
exclusive  of  any  right  of  recovery  in  suits  against  the 
United  States  in  the  exercise  of  whatever  judicial 
remedy  is  available. 

IV 

Unless  compensation  is  exclusive  where  available,  insolvable 
difficulties  in  respect  of  double  recovery  or  election  are 
produced ;  it  is  impossible  to  distinguish  between  civil  and 
military  employees 

The  omission  of  Congress  to  make  any  express 
provision  regarding  double  recovery  or  election  con- 
firms the  view  of  the  Second  Circuit  in  Feres  {supra, 
pp.  23-25)  and  of  the  Supreme  Court  in  Dahn  {supra, 
pp.  25-29)  that  when  read  together  the  various  provi- 
sions of  the  Federal  Employees'  Compensation  Act  '^em- 
phasize the  disposition  to  treat  the  compensation  pro- 
vided for  as  adequate  for  the  injuries  received,  and 
they  negative  any  intention  on  the  part  of  the  Gov- 
ernment to  make  further  payments"  (258  U.  S.  at 
430).  The  difficulties  of  harmonizing  a  right  of  re- 
covery by  suit  imder  whatever  judicial  remedy  is 
available  with  the  compulsory  duty  imposed  on  the 
Government  by  section  1  of  the  Act  to  pay  compensa- 
tion in  all  events  is  too  obvious  to  have  been  over- 
looked by  Congress.  It  has  long  been  familiar,  aa 
the  Third  Circuit  pointed  out  in  Mandel  (slip  opinion, 
p.  5,  footnote  9)  that  ''Unless  the  statute  otherwT.se 
provides,   the   remedies   afforded  by   the   workmen's 
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compensation  act  are  exclusive"  (71  Corp.  Jur.  §  1488, 
p.  1480). 

The  Supreme  Court  in  Feres  v.  United  States, 
(1950)  340  U.  S.  135,  gave  controlling  weight  to  this 
absence  of  express  statutory  direction  by  Congress. 
It  said  (p.  144)  : 

This  Court,  in  deciding  claims  for  wrongs 
incident  to  service  under  the  Tort  Claims  Act, 
cannot  escape  attributing  some  bearing  upon 
it  to  enactments  by  Congress  which  provide 
systems  of  simple,  certain,  and  uniform  com- 
pensation for  injuries  or  death  or  those  in 
armed  services.  We  might  say  that  the  claim- 
ant may  (a)  enjoy  both  types  of  recovery,  or 
(b)  elect  which  to  pursue,  thereby  waiving  the 
other,  or  (c)  pursue  both,  crediting  the  larger 
liability  with  the  proceeds  of  the  smaller,  or 
(d)  that  the  compensation  and  pension  remedy 
excludes  the  tort  remedy.  There  is  as  much 
statutory  authority  for  one  as  for  another  of 
these  conclusions.  If  Congress  had  contem- 
plated that  this  Tort  Act  would  be  held  to  apply 
in  cases  of  this  kind,  it  is  difficult  to  see  why 
it  should  have  omitted  any  provision  to  adjust 
these  two  types  of  remedy  to  each  other.  The 
absence  of  any  such  adjustment  is  persuasive 
that  there  was  no  awareness  that  the  Act  might 
be  interpreted  to  permit  recovery  for  injuries 
incident  to  military  service. 

We  believe  that  the  identity  of  the  problem  presented, 
whether  the  disability  benefits  are  under  the  civil  or 
the  military  service  statutes,  indicates  that  an  iden- 
tical intention  would  have  existed  on  the  part  of  Con- 
gress in  respect  of  civil  and  military  employees  alike. 
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The  necessity  for  reaching  an  identical  conclusion 
whether  civil  or  military  service  personnel  is  involved 
is  further  reenforced  by  the  right  of  military  re- 
servists on  temporary  active  duty  to  elect  between 
benefits  under  the  military  compensation  statutes  and 
the  usually  more  favorable  Federal  Employees'  Com- 
pensation Act  benefits.^'  The  absurd  results  of  the 
Fourth  Circuit  view  are  at  once  obvious.  The  rule 
of  the  Feres  case  can  be  entirely  avoided.  If  claim- 
ant elects  the  smaller  military  benefits  ^  he  is  confined 
to  them  by  Feres,  but  if  he  elects  benefits  under  the 
Federal  Employees'  Compensation  Act  he  may  first 
obtain  an  award  and  then  reject  the  payments  and 
recover  by  suit  under  the  Public  Vessels,  Suits  in 
Admiralty,  or  Tort  Claims  Acts. 

The  dispositive  character  of  the  absence  of  Congres- 
sional authorization  for  double  recovery  or  election 
which  the  Supreme  Court  relied  on  in  Feres  is  fully 
demonstrated  when  the  cases  trjdng  to  apply  the 
"election"  rule  are  examined.  Where  crew  members 
are  involved,  the  problem  of  election  is  complicated 

f^  See  sec.  7  (5  U.  S.  C.  757),  proviso  to  para,  (a)  as  added  by 
Act  of  July  1, 1944,  c.  373,  58  Stat.  712,  and  the  various  statutory 
provisions  cited  in  footnote  7,  supra^  p.  26. 

^3  A  wife  and  one  child  is  entitled  to  $78  in  the  event  of  the 
service-incident  death  of  a  soldier  regardless  of  rank  (38  C.  F.  R. 
1946  Supp.  §  35.06,  p.  5913).  In  addition  the  widow  receives  the 
six  months  death  gratuity  according  to  the  pay  of  the  decedent's 
grade.  Act  of  December  17,  1919,  as  amended  (41  Stat.  367, 
57  Stat.  599, 10  U.  S.  C.  903).  Under  the  F.  E.  C.  A.  a  wife  and 
one  child  receive  55  percent  of  decedent's  pay  taken  at  not  less 
than  $150  per  month.  In  the  present  case  Mrs.  Vatuone  would 
receive  $137.28  per  month.  In  the  Mandel  case  the  benefits  for 
the  widow  and  child  were  $226.41  per  month. 
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by  the  seamen's  enjoyment  of  special  privileges  as 
wards  of  the  admiralty  judges.  Thus,  it  has  been  held 
that  even  collection  of  cash  benefits  by  a  seaman  does 
not  preclude  him  from  recovery  by  suit.  Johnson  v. 
United  States,  (4th  Cir.,  1950)  186  F.  2d  120;  Bay 
State  Dredging  Co.  v.  Porter,  (1st  Cir.,  1946)  153  F. 
2d  827;  cf.  Garrett  v.  Moore-McCormack  Co.,  (1942) 
317  U.  S.  329;  Miiruaga  v.  United  States,  (2d  Cir., 
1949)  172  F.  2d  318.  District  courts,  however,  have 
held  the  contrary.  Wright  v.  United  States,  (N.  D. 
Calif.,  1950)  95  F.  Supp.  77;  Banks  v.  Uyiited  States, 
(N.  D.  Calif.)  1950  A.  M.  C.  1400;  Frader  v.  United 
States,  (S.  D.  N.  Y.,  1950)  91  F.  Supp.  657;  Johansen 
V.  United  States,  (S.  D.  N.  Y.)  1951  A.  M.  C.  117,  aff'd 
(2d  Cir.)  July  30,  1951. 

Where  shoreside  employees  are  involved,  however, 
the  general  rule  is  as  stated  in  71  Corpus  Juris,  p. 
1488: 

An  election  to  take  compensation  under  the 
statute  as  evidenced  by  bringing  proceedings  to 
secure  comx^ensation,  even  though  compensation 
is  denied,  or  the  right  thereto  disputed,  or  by 
accepting  medical  services  *  *  *  bars  an 
action  to  recover  damages. 

Thus  in  Hines  v.  Dahn,  (8th  Cir.,  1920)  267  Fed.  105, 
114,  aff'd  sub  nom.  Dahn  v.  Davis,  (1922)  258  U.  S. 
421,  it  was  stated  that  the  making  of  the  award  even 
without  its  collection  precluded  suit.''     The  same  rule 

2^  This  appears  to  stem  from  the  fact  that  where  the  United 
States  is  concerned,  mere  delivery  of  a  check  is  a  binding  payment 
without  cashing  it.  See  Beers  v.  Social  Security  Adyninistrator^ 
(D.  Conn.,  1948)  80  F.  Supp.  183,  aff'd  (2d  Cir.,  1949)  172  F.  2d 
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was  recently  followed  in  Ocasio  v.  United  States,  (D. 
Puerto  Rico)  1951  A.  M.  C.  1297.  Sate  courts 
have  similarly  held  that  when  a  claim  for  compensa- 
tion is  adjudicated  the  award  acts  as  res  judicata  and 
estops  the  claimant  from  refusing  the  payment  and 
bringing  suit.  N aland  v.  Northern  Packing  Co., 
(1928)  56  N.  D.  624,  218  N.  W.  869;  Sotonyi  v.  Detroit 
City  Gas  Co.,  (1930)  251  Mich.  393,  232  N.  W.  201.^' 
Even  acceptance  of  medical  benefits  is  held  to  con- 
stitute an  election  Gihhs  v.  United  States,  (N.  D. 
Calif.)  1951  A.  M.  C.  487;  Mains  v.  J.  E.  Harris  Co., 
(1938)  119  W.  Va.  730,  197  S.  E.  10,  12;  Hlas  v. 
Quakef  Oats  Co.,  (1930)  211  Iowa  348,  233  N.  W.  514. 
Indeed  in  Talge  Mahogany  Co.  v.  Burrows,  (1921) 
191  Ind.  167,  130  N.  E.  865,  873,  the  court  said: 

It  is  not  the  law  that  a  person  who  has  done 
an  act,  with  full  knowledge  of  all  material  facts, 
can  avoid  the  consequences  annexed  by  law  to 
such  act,  by  alleging  and  testifying  that  when 
he  did  it  he  was  not  advised  that  the  law"  gave 
him  a  choice  between  that  course  and  a  differ- 
ent one,  and  that  he  afterward  learned  that 
the  law  was  and  chose  the  different  course. 


34;  Anthony  P.  Miller,  Inc.  v.  C.  I.  B.,  (2d  Cir.,  1947)  164  F.  2d 
268,  269;  "It  is  common  to  speak  of  'paying'  an  obligation  by  giv- 
ing one's  check  for  it."  Delivery  fully  perfected  the  election  made 
in  filing  claim,  AVhere  the  Government  is  concerned  no  question 
of  collectibility  can  be  involved  and  the  Government's  promise  in 
the  check  differs  in  no  respect  from  its  promise  in  its  regular  paper 
currency. 

2®  The  filing  of  claim  for  compensation  is  an  election  and  under 
the  rule  of  exhaustion  of  administrative  remedies  requires  that 
any  pending  suit  be  stayed  or  dismissed.  Simas  v.  Dugan,  (R.  I., 
1922)  116  Atl.  755. 
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We  believe  that  this  divergence  of  views  respecting 
election  confirms  the  practical  correctness  of  the  Su- 
preme Court's  statement  in  Feres,  with  respect  to 
double  recovery  or  election  (340  U.  S.  at  144),  that 
"there  is  as  much  statutory  authority  for  one  as  for 
another  of  these  conclusions"  and  that  therefore  the 
absence  of  any  congressional  direction  "is  persuasive 
that  there  was  no  awareness  that  the  Act  might  be 
interpreted  to  permit  recovery."  Thus,  we  submit,  on 
the  one  hand,  that  dismissal  in  these  three  cases  of 
Yatuone,  Allen  and  Gihhs,  as  in  the  Eighth  Circuit's 
view  of  the  Dahn  case,  might  properly  follow  from 
libelants'  acts  of  making  claim  and  obtaining  com- 
pensation despite  filing  suit.  On  the  other  hand, 
however,  we  believe  that,  as  in  the  Supreme  Court's 
view  of  the  Balm  case,  dismissal  can  be  based  equally, 
if  not  primarily,  upon  the  ground  that  the  terms  of 
the  Federal  Employees'  Compensation  Act  itself  es- 
tablish the  congressional  disposition  "to  treat  the 
compensation  as  adequate  for  the  injuries  received, 
and  they  negative  any  intention  on  the  part  of  the 
Govermnent  to  make  further  payments"  (258  U.  S. 
430).  This  latter  approach  accords  with  the  major- 
ity rule  of  the  Mandel,  Letvis,  Johansen  and  Posey 
cases ;  we  urge  its  adoption  here. 

CONCLUSION 

For  the  foregoing  reasons,  we.  believe  that  libelant 
was  precluded  from  recovery,  first,  because  the  right 
to  compensation  benefits  was  exclusive,  and,  second, 
because  claiming  an  award  was  an  irrevocable  elec- 
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tion  which  could  not  be  rescinded  by  later  returning 
the  compensation  checks.  It  is  accordingly  submitted, 
most  respectfully,  that  the  final  decree  of  the  court 
below  should  be  reversed  with  instructions  to  dismiss 
the  libel  for  failure  to  state  a  cause  of  action. 

James  R.  Browning, 
Acting  Assistant  Attorney  General, 
Chauncey   F.    Tramutolo, 

United  States  Attorney, 
Leavenworth  Colby, 
Keith  R.  Ferguson, 
Special  Assistarits  to  the  Attorney  General, 
C.  Elmer  Collett, 
Assistant  United  States  Attorney, 

Attorneys  for  the  United  States. 
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BRIEF  FOR  APPELLEE. 


STATEMENT  OF  THE  CASE. 

Rina  Maria  Yatiiono,  administratrix  of  the  estate 
of  Paul  D.  Vatuone,  brouc^lit  this  actioTi  under  the 
provisions  of  the  Pul)hc  Vessels  Act,  46  U.S.C.A.,  781 
et  seq.,  a^'ainst  the  United  States  for  the  death  of  lier 
husband,  who  was  injured  and  killed  on  June  15, 
1949,  while  eng-a.2:ed  as  a  rigs^er  employed  by  the 
Army  Transport  Service  at  Fort  Mason,  San  Fran- 
cisco, (California,  Port  of  Embarkation.  Yatuone  was 
sent,   on    the    date   of   his   death,    aboard   the   Army 


transport  ''General  D.  E.  Aultman"  to  do  certain 
repair  work  on  the  davits  of  No.  5  Lifeboat.  (R.  15.) 
The  vessel  was  owned  and  operated  by  the  Army 
Transport  Service,  and  at  the  time,  said  vessel  was  in 
the  navigable  waters  of  the  United  States  and  docked 
alongside  a  dock  at  Oakland,  California.  While  de- 
cedent Vatuone  and  another  workman  were  mannally 
winding  a  cable  aroimd  the  drnm  of  the  winch  which 
operated  said  No.  5  lifeboat,  appellant  carelessly  and 
negligently  put  in  operation  the  motor  operating  said 
winch  so  that  said  winch  suddenly  and  very  swiftly 
revolved,  and  the  handle  of  the  winch  struck  decedent 
with  such  force  that  he  was  thrown  violently  to  the 
deck  and  was  killed.  (R.  16.)  The  testimony  showed 
that  the  motor  operating  the  winch  was  not  under 
the  control  of  the  riggers,  including  Vatuone,  but  that 
said  motor  was  under  the  control  of  the  electrician 
included  in  the  crew  of  said  vessel.  (R.  161-185.)  The 
Court  below  found  that  Vatuone  was  killed  through 
the  negligence  and  carelessness  of  the  appellant. 

Vatuone  was  survived  by  his  dependent  widow  and 
his  infant  daughter.  (R.  16.) 

Shortly  after  Vatuone 's  death,  the  authorities  at 
the  Fort  Mason  Army  Transport  Service  instituted, 
on  appellee's  behalf,  a  petition  for  compensation 
under  the  Federal  Employees'  Compensation  Act, 
5  U.S.C.A.  751,  and  informed  appellee  that  she  could 
get  compensation  and  that  she  could  also  sue  the 
United  States  for  damages,  but  that  the  amount  ol' 
compensation  she  might  receive  would  be   deducted 


from  tlic  amount.  (R.  132  and  133.)  Appellee  be- 
lieved these  statements  to  be  true  and  signed  a  claim 
for  compensation  under  said  Act,  but  before  said 
ap])lication  had  been  passed  on,  or  any  award  made, 
appellee,  on  July  23,  1949,  through  her  attorney,  tele- 
graphed her  withdrawal  of  said  claim  to  the  Bureau 
of  Employees'  Compensation,  requesting  that  her  ap- 
l)lication  for  compensation  be  withdrawn  without 
prejudice,  as  she  contemplated  a  suit  against  the 
United  States.  (R.  203.)  The  libel  herein  was  filed 
on  August  1,  1949,  before  an}^  award  for  com- 
pensation was  made,  a  copy  of  said  libel  and  the 
citation  thereon  was  served  on  the  United  States 
attorney  and  copies  were  sent  by  registered  mail 
to  the  Attorney  General  in  Washington.  On 
August  3,  1949,  the  J^ureau  of  Employees'  Com- 
pensation made  its  order  awarding  appellee  com- 
pensation under  the  Federal  Employees'  Compensa- 
tion Act.  (R.  134.)  Subsequently,  two  compensation 
checks  were  mailed  to  apj^ellee,  who  did  not  accept 
said  checks  and  sent  them  back  to  the  Government 
(R.  135)  with  written  instructions  stating  that  she 
was  not  accepting  compensation  and  had  elected  to 
sue,  and  requested  that  the  Government  send  no 
further  checks  (R.  136  and  201).  Thereafter,  no 
further  compensation  checks  were  ever  sent  to  ap- 
pellee, and  appellee  has  never  accepted  or  cashed  any 
compensation  checks.  (R.  135  and  136.) 


SUMMARY  OF  ARGUMENT. 

Appellee's  argument  can  l^e  reduced  to  the  follow- 
ing i3oints: 

1.  Prior  to  the  amendment  to  the  Federal  Em- 
ployees' Compensation  Act,  5  U.S.C.A.,  Sec.  751  et 
seq.,  effective  October  14,  1949,  a  Federal  civil  service 
employee,  in  the  category  of  decedent  herein,  had  an 
election  to  take  compensation  under  the  Act  or  pursue 
any  judicial  remedy  tliat  he  might  have,  and  the 
Federal  Employees'  Compensation  Act  was  not  ex- 
clusive as  to  him. 

2.  The  non-acceptance  of  compensation  under  the 
Federal  Employees'  Compensation  Act  does  not  pre- 
clude a  suit  under  the  Public  Vessels  Act,  46  U.S.C.A. 

781. 

3.  The  Fellow  Servant  Doctrine  is  not  applicable 
as  a  defense  herein. 

We  shall  discuss  the  points  listed  below,  seriatim. 
The  primary  point  of  this  brief,  however,  is  devoted 
to  the  question  whether  compensation,  when  available, 
precludes  recovery  by  suit. 


A.     THE  FEDERAL  EMPLOYEES'   COMPENSATION  ACT  IS  NOT 
EXCLUSIVE  AS  TO  APPELLEE. 

The  Federal  Employees'  Compensation  Act  was 
originally  enacted  in  1916.  Since  that  time,  the  Fed- 
eral Appellate  Courts  have  consistently  held,  until 
recent  contrary  decisions  in  the  Second,  Third,  Fifth 
and  District  of  Columbia   Circuits,   that   a  right   to 


such  compensation,  when  available,  does  not  preclude 
actions  at  law  under  the  I^iblic  Vessels  Act,  Suits 
in  Admiralty  Act  or  under  the  Federal  Tort  Claims 
Act,  and  that  a  claimant  has  an  absolute  election 
whether  to  take  either  l)y  way  of  compensation  or 
by  suit. 

The  Federal  Appellate  Courts,  as  early  as  1921,  in 
the  Seventh  Circuit,  in  the  case  of  Payne  v.  Cohl- 
m  flier  (7  Cir.  1921)  275  F.  803,  and  in  the  Fifth 
Circuit,  in  1922,  in  the  cases  of  Panama  IIP.  Co.  v. 
Strohcl  (5  Cir.  1922)  282  F.  52,  and  Panama  RR. 
Co.  V.  Minni.r  (5  Cir.  1922)  282  F.  47,  have  held  that 
the  remed}^  i;iven  to  an  employee  of  the  United  States 
for  an  injury  incurred  through  negligence  of  the 
United  States  is  not  exclusive  under  the  Federal 
Employees'  Compensation  Act,  and  that  an  injured 
Grovernment  civil  service  employee  ma}^  at  his  elec- 
tion maintain  an  action  at  law  or  take  compensation 
under  the  Act. 

Payne  v.  Cohlmeyer,  supra,  involved  an  injury  to 
a  Deputy  United  States  Marshal,  who  was  injured 
in  a  railroad  accident  while  on  official  duty.  The 
Government  there  contended  that  his  only  right  was 
to  compensation  under  the  Federal  Employees'  Com- 
pensation Act  and  not  a  suit  against  the  United 
States  ])irector  General  of  Railroads.  The  Court 
therein  said  as  follows: 

"Because  plaintiff  was  a  deputy  marshal  of 
the  United  States  it  is  claimed  his  right  to  re- 
co\er  is  fixed  and  determined  by  the  Federal 
Compensation  Act  *  *  *  We  conclude,  however, 


that  he  was  in  a  position  to  maintain  this  action. 
While  an  employee  may  elect  to  take  under  the 
Compensation  Act,  he  is  not  required  so  to  do." 

In  the  two  Panama  RR.  Co.  cases  in  the  Fifth  Cir- 
cuit, supra,  the  question  raised  was  whether  a  Gov- 
ernment employee  injured  on  the  Panama  Railroad 
was  entitled  to  maintain  an  action  at  law,  or  whether 
the  Compensation  Act  was  the  only  remedy.  The 
Fifth  Circuit  held  that  such  Grovernment  employees 
had  an  election  to  either  take  compensation  or  to 
bring  an  action  for  damages. 

The  Fourth  Circuit,  in  the  cases  of  Johnson  v. 
United  States  (4  Cir.  1950)  186  F.  (2d)  120  and 
United  States  v.  Marine  (4  Cir.  1936)  155  F.  (2d) 
456,  has  recently  expressly  held  that  the  Federal  Em- 
ployees' Compensation  Act  is  not  exclusive. 

In  the  Marine  case,  a  United  States  custom  in- 
spector was  injured  in  the  course  of  his  employment 
while  on  a  gangway  leaving  a  vessel  owned  and 
operated  by  the  United  States.  He  brought  action 
under  the  Suits  in  Admiralty  Act,  and  the  sole  ques- 
tion involved  was  the  Government's  contention  that 
the  libelant's  sole  and  exclusive  remedy  against  the 
Government  was  a  claim  under  the  Employees'  Com- 
pensation Act.  Judge  Groner  in  disposing  of  the 
contention  said: 

"In  substance,  the  provision  in  question  is  that 
whenever  a  proceeding  in  admiralty  could  be 
maintained  against  a  privately  owned  and  op- 
erated vessel,  a  libel  in  personam  may  l)e  brought 


against  tlic  United  States  in  the  operation  of 
its  merchant  fleet.  We  are  not  at  liberty  to 
alter  or  add  to  the  j)]ain  language  of  the  statute 
to  effect  a  purpose  which  does  not  appear  on 
its  face,  ^l^here  is  certainly  no  suggestion  in 
this  language,  or  in  any  other  language  of  the 
Suits  in  Admiralty  Act,  which  implies  that  the 
right  is  limited  to  persons  outside  the  provisions 
of  the  Employees'  CJompensation  Act,  and  it  is 
a  fair  inference  that  if  Congress  had  intended 
that  result  it  would  have  said  so  in  unmistakable 
terms.  The  fact,  of  course,  is  that  the  inference 
is  directly  the  other  way.  *  *  *  What  we  have 
shown  as  to  a  lack  of  any  reservation  of  im- 
munity in  the  Suits  in  Admiralty  Act,  appli- 
cable in  the  circumstances  of  this  case,  impels 
the  conclusion  that  there  is  nothing  in  the  Act 
which  expressly  or  impliedly  excludes  a  Govern- 
ment employee  from  filing  a  libel  under  its  terms. 
And  in  the  same  degree  it  is  equally  true  that 
there  is  nothing  in  the  Federal  Employees  Com- 
pensation Act  which  directly  or  indirectly  would 
bar  the  right." 

The  Johnson  case,  cited  supra,  involved  an  injury 
to    a    civilian    deck    hand    aboard   a    patrol   boat,    a 
public  vessel  of  the  United  States  in  the  harbor  of 
Norfolk,  Virginia.    There  again   the  Fourth  Circuit 
reiterated  its  earlier  decision  in  the  Marine  case  and 
found  the   Government's   contention  untenable.    The 
Court  therein  said,  speaking  through  Judge  Soper: 
"The  argument  is  not  without  ])ersuasive  force 
but  we  do  not  find  it  convincing,  primarily  be- 
cause the  special  provisions  which  Congress  has 
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made  for  members  of  the  armed  forces  do  not 
apply  to  civilian  seamen.  The  right  to  compen- 
sation for  injuries  under  the  federal  statute  was 
not  established  especially  for  the  protection  of 
seamen  but  for  all  government  employees  in  gen- 
eral; and  they  were  not  confined  to  the  remedy 
by  way  of  compensation  prior  to  the  amendment 
of  the  Compensation  Act  in  1949  cited  above. 
Furthermore,  the  considerations  of  national  se- 
curity and  military  discipline  do  not  apply  with 
equal  force  to  the  smaller  class  of  civilian  seamen 
as  to  the  naval  personnel  so  as  to  justify  the 
courts  in  ignoring  the  plain  and  comprehensive 
terms  of  the  statute.  That  course  ma}^  not  be 
taken  in  any  case  unless  the  liberal  construction 
leads  to  results  so  startling  that  they  cannot 
reasonably  be  thought  to  have  been  within  the 
legislative  intent.  U.S.  v.  American  Trucking 
Ass'n,  310  U.S.  534,  543,  60  S.Ct.  1059,  84  L.  Ed. 
1345.  *  *  *  The  legislative  history  of  the  Federal 
Employees'  Compensation  Act  does  not  militate 
against  this  conclusion.  It  was  passed  in  1916 
before  the  statutes  which  now  permit  suits 
against  the  United  States  for  maritime  torts  and 
for  torts  in  general.  It  was  devoid  of  the  pro- 
vision usually  found  in  compensation  statutes 
that  the  benefits  conferred  upon  the  employee  are 
exclusive  of  any  other  recovery  against  the  em- 
ployer; but  this  omission  is  understandable  since 
there  was  no  preexisting  right  to  sue  the  United 
States  for  tort.  The  question  of  a  possible  choice 
of  remedies  did  not  arise  until  permissive  stat- 
utes, broad  enough  to  cover  government  em- 
ployees as  well  as  private  citizens,  were  enacted; 
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and  when  that  oecurred  in  tlie  case  of  a  j^ostal 
employee  injured  on  a  railroad  operated  by  the 
United  States  under  the  Federal  Control  Act  of 
1918,  the  court  said  in  Dahn  v.  Davis,  258  U.S. 
421,  429,  42  S.Ct.  320,  m  T..Ed.  696,  that  he  had 
two  remedies  against  the  United  States — one 
under  that  Act  and  one  under  the  Compensation 
Act." 

The  United  States  Supreme  Court  in  two  decisions 
has  by  way  of  dicta,  assumed  that  a  federal  employee 
has  always  had  an  election  between  tort  action  and 
a  claim  to  compensation.  In  Brady  v.  Roosevelt 
Steamship  Co.,  317  U.S.  575,  577;  87  L.Ed.  471,  the 
Court  said: 

''and  we  may  assume  that  petitioner  could  have 
sued  either  the  United  States  or  the  Commission 
under  the  Suits  in  Admiralty  Act." 

This  case  involved  an  injury  to  a  customs  inspector 
as  the  result  of  a  defective  ladder  while  leaving  a 
vessel.  The  vessel  was  owned  by  the  United  States 
and  operated  by  a  private  company  for  the  Maritime 
Commission. 

In  Dahn  v.  Davis,  258  U.S.  421;  66  L.Ed.  696  the 
Supreme  Court  indicated  that  an  injured  railway  mail 
clerk  had  an  election  to  sue  the  Government  for  his 
injuries  under  the  Federal  (^ontrol  Act  of  1918  (40 
Stat,  at  L.  451,  Chaj).  25)  or  else  take  under  the 
Compensation  Act. 

For  the  last  thirty  years  the  United  States  Supreme 
Court  and  the  Federal  Appellate  Courts  have  either 
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expressly  recognized  the  right  of  election  to  sue  in 
tort  or  take  compensation,  or  else  have  consistently 
assumed  such  right  of  election  and  have  granted  re- 
lief under  tort  or  admiralty  action. 

For  years,  numerous  suits  by  civilian  employees 
of  the  Government  have  been  allowed  to  proceed  to 
judgment  in  the  Ninth  Circuit  of  the  United  States 
Court  of  Appeals  and  the  United  States-  District 
Court  for  the  Northern  District  of  California  with- 
out any  discussion  by  the  Court  of  the  effect  of  the 
Federal  Employees'  Compensation  Act. 

United  States  v.  Loyola  (9th  Cir.  1947)  152  F.  (2d) 
126  (wherein  the  Court  held  that  a  civil  service  em- 
ployee on  an  Army  transport  had  a  right  of  action 
against  the  Government  under  the  Public  Vessels 
Act). 

Mclnnis  v.  Urnted  States  (9th  Cir.  1945)  152  F. 
(2d)  387  (wherein  the  Court  held  that  ''the  United 
States  in  the  operation  of  its  merchant  vessels"  is 
liable  for  the  relief  of  a  seaman  for  his  maintenance 
and  cure). 

Thomason  v.  United  States  (9th  Cir.  1950)  184  F. 
(2d)  105  (wherein  the  Court  held  that  exclusive 
jurisdiction  of  wage  suits  by  Federal  civil  service 
employees  serving  as  seamen  on  pu))lic  vessels  is 
under  the  Public  Vessels  Act  and  Suits  in  Admiralty 
Act). 

Gihhs  V.  United  States,  D.C.N.D.  Cal.  1950  -  94  F.S. 
586  (wherein  a  civilian  repairman  working  on  a  Navy 
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carrier   was   injured   and   obtained   judgment   under 
the  Public  Vessels  Act). 

Sims  V.  United  States,  D.C.N.D.   Cal.  1949  - 
1950  A.M.C.  714. 

In  Gihhs  v.  United  States,  supra,  Judge  Goodman 
said: 

"Indeed  numerous  suits  b}^  seamen  injured 
on  government  merchant  vessels  have  been  al- 
lowed to  proceed  against  the  United  States  and 
the  United  States  Shipping  Board  Fleet  Cor- 
poration without  any  discussion  of  the  eifect  of 
the  FECA.  (Footnote.)  The  Supreme  Court  it- 
self appears  to  have  taken  it  for  granted  that 
the  FECA  is  not  an  exclusive  remedy.  This  it 
has  done  in  several  cases,  even  though  what  it 
has  said  may  be  characterized  as  dicta.  Yet  its 
reiteration,  if  it  be  dicta,  is,  to  say  the  least, 
cumulatively  persuasive. '  '* 


*Judge  Goodman  in  the  Gibbs  decision  cites  the  follo^dng  cases 
where  injured  seamen  on  Government  merchant  vessels  have  been 
allowed  to  proceed  against  the  United  States : 

See,  e.g.  Axiell  v.  United  States,  U.C.E.D.N.Y.  1922,  286  F. 

165;  Unica  v.  United  States,  D.C.S.D.  Ala.  1923,  287  F.  177; 

Morris  v.  United  States,  2  Cir.,  1924,  3  F.2d  588;  United  States 

Shipping  Board  Eniergencij  Fleet  Corporation  v.  O'Shea,  1925, 

55  App.D.C.  300,  5  F'.2d  123 ;  Zinnel  v.  United  States  S.B.E. 

F.C.,  2  Cir.,  1925,  10  F.2d  47 :  Hansen  v.  United  States,  D.C. 

S.D.  Ga.  1926,  12  F.2d  321 ;  Maloneif  v.  United  States,  D.C.S.D. 

N.Y.  1927,  7  F.Siipp.  14;  U.S.S.B.E.F.C.  v.  Greenwald,  2  Cir., 

1927,  16  F.2d  948;   Steivart  v.  United  States,  D.C.E.D.  La. 

1928,  25  F.2d  S69;Howarth  r.  U.S.S.B.E.F.C,  2  Cir.,  1928,  24 
F.2d  374:  Lves  v.  United  States.  2  Cir.,  1932,  58  F.2d  201; 
Stratton  v.  United  States,  D.C.S.D.N.Y.  1934,  8  F.Siipp.  429 : 
Helmke  v.  United  States,  D.C.E.D.  La.  1934,  8  F.Supp.  521 ; 
Carlson  v.  United  States,  5  Cir.,  1934,  71  F.2d  116,  117;  John- 
son V.  United  States,  2  Cir.,  1935,  74  F.2d  103;  Smith  v.  United 
States,  5  Cir.,  1936,  96  F.2d  976 ;  Desrochers  v.  United  States, 
2  Cir.,  1939,  105  F.2d  919. 
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B.     DISTINGUISHING  THE  GOVERNMENT'S  CASES. 

The  Government  in  support  of  its  contention  that 
the  Federal  Employees'  Compensation  Act  is  ex- 
chisive  as  to  libelant  and  appellee  herein  relies  upon 
the  following  four  recent  cases,  all  of  which  can  be 
distinguished.  These  cases  are  3Iandel  v.  Uriited 
States  (3d  Cir.)  decided  August  16,  1951;  Johansen 
V.  United  States  (2d  Cir.)  decided  July  30,  1951; 
Lewis  V.  United  States  (D.C.  Cir.  1951)  190  F.  (2d) 
22;  Posey  v.  United  States  (5th  Cir.  1937)  93  F. 
(2d)  726. 

Upon  examination  of  these  cases  we  find  that  in 
the  Mandel  and  Johansen  cases  the  Courts  found  an 
analogy  between  military  personnel  and  civil  service 
employees  on  military  vessels  vn  military  operations 
and  subject  to  military  orders,  and  hence  precluded 
civilian  employees  engaged  in  a  military  operation 
from  tort  action  under  the  decision  of  Feres  v.  United^ 
States,  341  U.kS.  138 ;  95  L.Ed.  135.  In  the  instant  case 
appellee  was  killed  on  vessel  dockside  in  navigable 
waters  and  not  while  said  vessel  was  engaging  in 
military  operations. 

In  the  Leivis  case  a  United  States  Park  Policeman, 
killed  on  duty,  was  found  by  the  Court  to  be  analo- 
gous to  a  soldier  in  line  of  duty  and  hence  pre- 
cluded from  the  benefits  of  the  Federal  Tort  Claims 
Act  under  the  Feres  decision. 

In  the  Posey  case  the  Court  held  that  Congress 
had  provided  the  Federal  Employees'  Compensation 
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Act  as  the  exclusive  remedy  aj^ainst  the  United 
States  of  injured  employees  of  TV  A,  but  the  Court's 
decision  was  leased  entirely  on  features  of  the  Ten- 
nessee Valley  Authority  Act  which  has  no  possible 
bearing  here. 

In  the  Mandcl  case  a  civilian  officer  of  a  Govern- 
ment tug  was  hit  by  a  mine  oft*  Sardinia  and  killed, 
and  the  Court's  decision  was  in  a  great  part  based 
on  the  fact  that  the  Court  found  it  against  public 
policy  to  have  judicial  review  of  "negligence  of  an 
officer  in  a  combat  zone".    The  Court  therein  said: 
''We  find   weight   in   the   government's   argu- 
ment that  it  would  not  be  in  the  public  interest 
to  have  judicial  review  of  the  question  of  negli- 
gence in  the  conduct  of  militar}^,  or  semi-military, 
operations.   The  operation  of  ships  or  land  forces 
in  the  presence  of  the  enemy  is  a  matter  where 
judgments   frequently  have  to  be  made  quickly 
and  where  judgments   so  made  by  commanding 
officers    must    have    prompt   and   immediate    re- 
sponse.   It  will  not,  we  think,  aid  in  the  opera- 
tion of  the  armed  forces  if  the  propriety  of  a 
Commander's  judgment  is  to  be   tested  months 
or  years  afterwards  by  a  court  or  a  court  and 
jury." 

In  the  case  at  bar,  Vatuone  was  killed  not  in  a 
military  or  even  a  semi-military  operation,  but  while 
working  aboard  a  public  vessel  dockside  at  Oakland, 
California. 

In  the  Johansoi  case  the  libelant  was  a  member 
of  the  crew  of  an  Army  transport  and  it  was  agreed 
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hy  the  parties  in  that  case  that  at  the  time  of  libel- 
ant's injury  ''the  transport  was  engaged  in  a  military 
operation"  and  the  Court  therein  stated: 

"Obedience  by  all  members  of  the  crew  under 
the  same  sanctions  may  well  be  indispensable  to 
the  required  maintenance  of  discipline  in  a  mili- 
tary operation.  Suits  by  civilian  seamen,  no  less 
than  by  military  personnel,  would  require  judi- 
cial re-examination  of  the  conduct  of  military 
affairs." 

From  the  Court's  langua,j:»e  above  it  is  apparent 
that  its  decision  was  based  on  the  fact  that  at  the 
time  of  injury  the  transport  was  engaged  in  a  mili- 
tary operation  and  that  the  Court  believed  it  would 
be  against  public  policy  to  allow  suit  under  those 
circumstances.  It  is  incumbent  upon  us  to  again  point 
out  no  military  operation  was  being  engaged  in  at 
the  time  of  the  death  of  decedent  Vatuone  herein. 
In  fact,  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  on  June  26,  1951, 
in  the  case  of  Smith  v.  United  States,  98  F.S.  1007, 
held  that  a  civil  service  cattleman  employed  on  a 
public  vessel  of  the  United  States  was  entitled  to 
recover  a  judgment  under  the  Public  Vessels  Act 
and  Suits  in  Admiralty  Act  for  an  injury  sustained 
on  board  the  vessel.  It  is  obvious  that  the  New  York 
Court  rightly  allowed  judgment,  as  the  injured  em- 
ployee was  not  engaged  in  a  military  endeavoi'  at 
the  time  of  his  injury. 
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In  the  Lewis  case  a  member  of  the  United  States 
Park  Police  brought  an  action  under  the  Federal 
Tort  Claims  Act  for  injuries  he  received  when  shot 
at  in  the  course  of  duty  pursuing  fugitives.  The  Court 
therein  followed  the  Feres  case  and  found  an  analogy 
l)etween  police  in  lino  of  duty  and  soldiers  on  duty 
and  on  that  ground  found  it  against  public  policy 
to  allow  the  federal  policeman  to  sue  for  such  in- 
juries. Judge  Washington,  who  wrote  the  Lewis 
opinion,  erroneously  made  tlie  statement  therein,  that 
the  Federal  Employees'  Compensation  Act  ''expressly 
forlnds  them  from  suing  the  Government".  Nowhere 
in  that  Act  is  there  any  such  provision  expressly 
forbidding  suits  by  Federal  employees. 

By  parity  of  reasoning  Judge  Washington  found 
the  federal  i^oliceman  in  the  same  category  as  the 
soldier  in  the  Feres  case  when  he  said: 

"The  analogy  to  the  Feres  case  is  given  addi- 
tional strength  by  the  fact  that  a  member  of  the 
United  States  Park  police,  though  a  ciA'ilian  em- 
ployee, occupies  a  status  involving  a  high  degree 
of  discipline  and  physical  risk.  Sound  policy 
would  seem  to  require — and  we  think  that  Con- 
gress has  required — that  employees  in  such  posi- 
tions be  not  relegated  to  a  remedy  in  tort  but 
rather  be  protected  by  a  well  defined  system 
of  compensation  for  the  hazards  of  their  em- 
ployment." 

The  distinction  between  the  Letvis  case  and  the 
case  at  bar  lies  in  the  difference  that  Vatuone  was 
not  involved  in  any  military  risk  and  was  not  subject 
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to  military  discipline  at  the  time  of  injury  and  death, 
and  hence   does   not   come   under   that   qualification. 

The  decision  in  the  Posey  case,  as  stated  above,  is 
based  on  the  provisions  of  the  Tennessee  Valley  Au- 
thority Act,  expressly  making  the  Federal  Employees' 
Compensation  Act  the  exclusive  remedy  for  injured 
employees  of  the  Authority. 

Thus,  it  is  patently  obvious  that  all  of  the  cases 
on  which  the  Government  relies  are  clearly  distin- 
guishable from  the  case  at  bar,  as  in  the  Vatuone 
case  there  is  no  reason  why  as  a  matter  of  public 
policy  appellee  should  be  precluded  from  the  pursuit 
of  a  tort  action  under  the  Public  Vessels  Act,  as 
Vatuone  was  not  engaged  in  a  military  operation 
at  the  time  of  his  death. 

Judge  Goodman  in  his  excellent  and  comprehensive 

decision    in    the    Gihhs    case    (supra)    referring    to 

O'Neal  V.  United  States  (2d  Cir.  1926)  11  F.   (2d) 

869,  Dohson  v.  United  States   (2d  Cir.  1928)   27  F. 

(2d)  807,  and  Bradey  v.  United  States  (2d  Cir.  1945) 

151  F.    (2d)    742    (certiorari  denied  1946,   326  U.S. 

795)  all  dealing  with  injuries  to  naval  personnel  said: 

"It  is  true  that  there  are  three  cases  in  the 

Second  C^ircuit  denying  naval  personnel  the  right 

to  sue  under  the  Public  Vessels  Act.    But  those 

cases  are,  at  best,  merely  analogous  in  that  the 

remedy  they   hold   to   be   the   exclusiA^e  'remedy 

available  to  naval  personnel  is  that  provided  by 

the  veterans'  pension  laws  and  not  that  accorded 

by  the  FECA.    Moreover,  the  validity  of  those 
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decisions  is  now  extremely  doul)tl"ul  in  view  of 
the  Supreme  Court's  holding  in  Brooks  v.  United 
States,  1949,  337  U.S.  49,  69  S.  Ct.  918,  920, 
93  L.  Ed.  1200,  that  there  is  nothin.s:  in  'the 
veterans'  laws  which  provides  for  exclusiveness 
of  remedy'  so  as  to  bar  a  suit  by  a  serviceman 
under  the  Federal  Tort  Claims  Act." 


C.     THE  CONGRESSIONAL  INTENT  UNDER  THE  F.E.C.A. 

In  the  Mandel,  Johansen  and  Lewis  cases  the 
Courts,  without  the  benefit  of  any  of  the  Congres- 
sional records  or  debate  concerning  the  enactment  of 
the  F.E.C.A.  or  its  1949  Amendment,  merely  assumed 
that  the  intention  of  Congress  was  that  the  Act  was 
exclusive,  even  before  Congress  expressly  made  it  so 
in  its  1949  Amendment.  A  reading  of  the  record  of 
the  Congressional  debate  and  the  statement  of  Senator 
Morse  on  the  Amendment  to  F.E.C.A.  in  1949  (Con- 
gressional Record  of  September  30,  1949 — 95  Con- 
gressional Record,  Part  10,  Pages  13608  and  13609) 
discloses  that  the  purpose  of  the  1949  Amendment 
was  to  make  the  benefits  more  realistic  in  terms  of 
present  wage  rates  and  prospectively  to  make  the 
Act  expressly  exclusive  as  to  federal  employees,  other 
than  seamen.  Congress  recognized  that  the  inade- 
quacy of  the  benefits  under  the  Act  had  caused  federal 
employees  to  seek  relief  under  general  statutes,  such 
as  the  Public  Vessels  Act  and  Suits  in  Admiralty  Act, 
and  wished  to  fill  the  gap  between  an  election  to  sue 
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in  tort  or  claim  compensation  by  making  the  Act 
exclusive,  prospective!}^  when  the  new  adequate  com- 
pensation became  applicable.  The  exclusive  feature 
of  the  1949  Amendment  to  F.E.C.A.  by  its  terms 
does  not  apply  to  pending  cases  (5  U.S.C.A.  757) 
See  303(g). 

The   statement   of   Senator  Morse   on   the   subject 

(95    Congressional    Record,    Part    10,    Pages    13608- 

13609)  reads  as  follows: 

"In  the  report  of  the  Senate  committee,  this 
provision  is  explained  as  follows : 

^SEC.  201.  Section  7  of  the  Act  would  he 
amended  by  designating  the  present  language  as 
subsection  '(a)'  and  by  adding  a  new  su])section 
'  (b) '.  The  purpose  of  the  latter  is  to  make  it 
clear  that  the  right  to  compensation  benefits 
under  the  act  is  exclusive  and  in  place  of  any 
and  all  other  legal  liability  of  the  United  States 
or  its  instrumentalities  of  the  kind  which  can 
be  enforced  by  original  proceeding  whether  ad- 
ministrative or  judicial,  in  a  civil  action  or  in 
admiralty  or  by  any  proceeding  under  any  other 
workmen's  compensation  law  or  under  any  Fed- 
eral tort  liability  statute.  Thus,  an  important  gap 
in  the  p^^esent  law  tvould  he  filled  and  at  the 
same  time  needless  and  expensive  litigation  will 
be  replaced  with  measured  justice.  The  savings 
to  the  United  States,  both  in  damages  recovered 
and  in  the  expense  of  handling  the  lawsuits, 
should  be  very  substantial  and  the  employees  will 
benefit  accordingly  under  the  Compensation  Act 
as  liberalized  ))y  this  bill. 
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'Workmen's  compensation  laws,  in  general, 
specify  that  the  remedy  therein  provided  shall 
be  the  exclusive  remedy.  The  basic  theory  sup- 
porting all  workmen's  compensation  legislation 
is  tluit  the  remedy  afforded  is  a  substitute  for 
the  employee's  (or  dependent's)  former  remedy 
at  law  for  damages  against  the  employer.  With 
the  creation  of  corporate  instrumentalities  of 
Government  and  with  the  enactment  of  various 
statutes  authorizing  suits  against  the  United 
States  for  toi't,  new  problems  have  arisen.  Such 
statutes  as  the  Suits  in  Admiralty  Act,  the  Public 
Vessels  Act,  the  Federal  Tort  Claims  Act,  and 
the  like,  authorize  in  general  terms  the  bringing 
of  civil  actions  for  damages  against  the  United 
States.  The  inadequacy  of  the  benefits  under  the 
Employees'  Compensation  Act  has  tended  to 
cause  Federal  employees  to  seek  relief  under 
these  general  statutes.  Similarly  corporate  in- 
strumentalities created  by  the  Congress  among 
their  powers  are  authorized  to  sue  and  be  sued, 
and  this,  in  turn,  has  resulted  in  filing  of  suits 
by  employees  against  such  instrumentalities  based, 
upon  accidents  in  employments. 

'This  situation  has  been  of  considerable  concern 
to  all  Government  agencies  and  especially  to  the 
corporate  instrumentalities.  Since  the  proposed 
remedy  would  afford  employees  and  their  de- 
dependents  a  planned  and  substantial  protection, 
to  permit  other  remedies  by  civil  action  or  suits 
would  not  only  be  unnecessary,  but  would  in 
general  be  mieconomical,  from  the  standpoint  of 
))oth  the  beneficiaries  involved  and  the  Govern- 
ment.' "* 


*  Italics  ours. 
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Congress,  by  its  action  in  the  1949  Amendment, 
making  F.E.C.A,  exclusive  after  October  14,  1949, 
except  as  to  seamen,  recognized,  that  the  Act  was  not 
exclusive  prior  to  that  date.  As  Judge  Goodman  said 
in  the  Gibbs  case  (supra)  : 

"On  October  14,  1949,  the  Congress  added  sub- 
section (b)  to  Section  7  of  the  FECA,  5  U.S.C.A. 
§757 (b),  and  there  provided  specifically  and 
clearly  that  the  Act  was  the  exclusive  remedy  of 
all  employees  of  the  United  States  except  the 
masters  or  meml)ers  of  the  crew  of  vessels.  Public 
Law  357  81st  Cong.,  1st  Sess.  The  issue  of  ex- 
clusiveness  of  remedy  therefore  is  no  longer 
precedentially  significant.  The  1949  amendments 
may  be  said  to  have  some  argumentative  weight 
as  indicative  of  Congressional  awareness  that 
up  to  that  time  the  compensation  statute  was  not 
the  exclusive  remedy  of  employees ;  or,  to  say  the 
least,  that  there  was  grave  doubt  in  the  matter." 

Indeed,  Brooks  v.  United  States,  1949,  337  U.S.  49, 
93  L.  Ed.  1200,  seems  controlling,  as  the  Court  therein 
stated : 

"Provisions  in  other  statutes  for  disability 
payments  to  servicemen,  and  gratuity  payments 
to  their  survivors,  38  USCA,  §701,  11  FCA  title 
38,  §701,  indicate  no  purpose  to  forbid  tort  ac- 
tions under  the  Tort  Claims  Act.  Unlike  the 
usual  workman's  compensations  statute,  e.g.  33 
USCA,  §905,  10  FCA  title  33,  §905,  there  is 
nothing  in  the  Tort  Claims  Act  or  the  veterans' 
laws  which  provides  for  exclusiveness  of  remedy. 
United  States  v.  Standard  Oil  Co.  332  U.S.  301, 
91  L.  Ed.  2067,  67  S.  Ct.  1604,  indicates  that, 
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so  far  as  third  paity  liability  is  concerned.  Nor 
did  Congress  provide  for  an  election  of  remedies, 
as  in  the  Federal  Employees'  Compensation  Act, 
5  USCA,  §757,  2  FCA  title  5,  §757." 


II. 

THE  NON-ACCEPTANCE  OF  COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES'  COMPENSATION  ACT  DOES 
NOT  PRECLUDE  A  SUIT  UNDER  THE  PUBLIC  VESSELS 
ACT. 

Appellant  claims  that  appellee  effectiA'ely  invoked 
a  claim  under  the  Employees'  Compensation  Act  and 
is  thereby  ])arred  from  pursuing  any  claim  under  the 
Public  Vessels  Act.  It  clearly  and  unequivocally  ap- 
pears from  the  record  that  appellant  did  not  accept 
compensation  payments.  Hence,  she  did  not  make  an 
election  to  receive  compensation  rather  than  proceed 
by  way  of  a  libel  under  the  Public  Vessel  Act.  The 
facts  show  that  the  authorities  at  Fort  Mason  insti- 
tuted on  appellee's  behalf  a  petition  for  compensation 
under  the  Federal  Employees'  Compensation  Act,  5 
U.S.C.A.  751,  and  informed  her  that  she  could  get 
compensation  and  that  she  could  also  sue  the  United 
States  for  damages,  but  that  the  amount  of  compen- 
sation she  might  receive  would  be  deducted  from  the 
amount.  Appellee  believed  these  statements  to  be 
true.  l>efore  said  application  had  been  passed  upon, 
appellee  officially  requested  that  her  application  for 
compensation  be  withdrawn,  because  she  contemplated 
bringing  suit  for  damages  against  the  United  States. 
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This  suit  was  commenced  on  August  1,  1949.  On 
August  3,  1949  the  Bureau  of  Employees'  Compen- 
sation made  its  order  awarding  a])pellee  compensation 
under  the  Federal  Employees'  Compensation  Act. 
Subsequently,  two  compensation  checks  Avere  mailed 
to  appellee.  Appellee  did  not  accept  said  checks  and 
sent  them  back  to  the  Government  with  written  in- 
structions, stating  that  she  was  not  accepting  com- 
pensation and  had  elected  to  sue  and  requested  that 
the  Government  send  no  further  checks.  Thereafter, 
no  further  compensation  checks  were  ever  sent  to 
appellee  and  appellee  has  never  accepted  or  cashed 
any  compensation  checks.  Under  these  facts,  we  con- 
tend that  appellee  did  not  accept  compensation  and 
hence  did  not  make  an  election  to  accept  compensation 
in  lieu  of  a  suit  for  damages. 

A  case  interpreting  the  election  features  of  a  law 
similar  to  the  Compensation  Act  is  American  Steve- 
dores V.  PoreUo,  330  U.S.  446.  In  this  case  Porello, 
a  longshoreman,  was  injured  while  working  on  a 
public  vessel  of  the  United  States.  Within  two  weeks 
of  the  accident  his  employer,  American  Stevedores, 
in  compliance  with  Section  14  of  the  Longshoremen 
and  Harbor  Workers  Compensation  Act,  33  U.S.C.A., 
Section  900-950,  began  compensation  payments  to 
Porello  before  an  award  was  made.  He  received 
these  checks  for  a  period  of  approximately  six 
months  and  cashed  all  of  them.  Thereafter,  he  gave 
notice  in  accordance  with  Section  33(a)  of  said  Act 
(33  U.S.C.A.,  Section  933(a))  of  election  to  sue  the 
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United  States  as  a  third  party  tortfeasor,  rather,  than 
to  receive  compensation.  In  the  same  month  he  filed 
a  libel  to  recover  damag'es  from  the  United  States 
under  the  Public  Vessels  Act.  The  District  Court 
held  that  Poi'ello  was  not  barred  from  maintaining 
the  action  before  an  actual  award.  The  Judgment  was 
affirmed  by  the  Court  of  Appeals.  The  case  was 
then  affirmed  by  the  United  States  Supreme  Court. 
The  Court  said: 

"Congress  has  provided  that  unless  an  em- 
ployee controverts  the  right  of  the  employee  to 
receive  compensation,  he  must  begin  payments 
within  two  weeks  of  the  injury.  The  employee 
thus  receives  compensation  payments  quite  soon 
after  his  injury  by  force  of  the  Act.  Yet  the 
Act  does  not  put  a  time  limitation  upon  the 
period  during  which  an  employee  must  elect  to 
receive  compensation  or  to  sue,  save  the  general 
limitation  of  one  year  upon  the  time  to  make  a 
claim  for  compensation.  The  apparent  purpose 
of  the  Act  is  to  provide  payments  during  the 
period  while  the  employee  is  unable  to  earn, 
when  they  are  sorely  needed,  without  compelling 
him  to  give  up  his  right  to  sue  a  third  party 
when  he  is  least  fit  to  make  a  judgment  of  elec- 
tion. For  these  reasons  we  think  that  mere  ac- 
ceptance of  compensation  payments  does  not 
preclude  an  injured  employee  from  thereafter 
electing  to  sue  a  third  party  tortfeasor." 

There  is  a  distinction  between  our  case  and  Militano 
V.  United  States  (2d  Cir.  1946)  156  F.  (2d)  599,  in 
that  Militano  not  only  applied  for  compensation  under 
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the  Federal  Employees'  Compensation  Act  (5  U.S. 
C.A.,  Section  751)  but  also  accepted  compensation 
under  the  Act.  The  Court  held  he  therefore  elected 
this  remedy  and  could  not  later  sue  the  United  States. 
In  the  case  at  bar,  appellee  did  not  accept  the  com- 
pensation checks,  but  instead  returned  them  to  Wash- 
ington to  the  Employees'  Compensation  Commission. 

In  Mandel  v.  United  States,  74  F.  Supp.  754,  the 
Court  stated: 

"The  Government  also  claims  that  the  remedy 
available  under  the  United  States  Employees' 
Compensation  Act  ])ars  the  libel  in  these  two 
cases.  However,  I  feel  that  only  actual  acceptance 
of  compensation  under  this  Act  extinguishes  the 
remedy  sought  here." 

Daln  V.  Davis,  258  U.S.  421,  66  L.E.  696,  also  holds 
that  compensation  must  actually  be  accepted  before 
one  is  precluded  from  his  election  to  file  suit. 


III. 
THE  FELLOW  SERVANT  DOCTRINE  IS  NOT  APPLICABLE. 

The  rights  under  the  Jones  Act,  46  U.S.C.A.  688 
are  enforceable  under  the  Suits  in  Admiralty  and 
Public  Vessels  Act. 

In  the  case  of  Hansen  v.  United  States,  12  F.  (2d) 
321  (S.D.  Georgia  1926)  it  was  held  that  in  a  suit 
brought  by  a  seaman  against  the  United  States,  under 
the  Suits  in  Admiralty  Act,  for  personal  injury  re- 
ceived on  board  a  ship  owned  and  operated  by  the 
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United  States,  that  such  an  action  is  governed  by 
the  provisions  of  the  Jones  Act,  and  it  is  not  a  de- 
fense that  the  injury  was  caused  by  the  negligence 
of  an  officer  or  fellow  seaman. 

The  Supreme  Court  has  held  in  International  Steve- 
doring Co.  V.  Haverty  (1926)  272  U.S.  50;  71  L.  Ed. 
157,  that  workmen  injured  in  the  course  of  their  em- 
jjloyment  while  working  on  a  vessel  docked  in  navi- 
gable waters  are  "seamen"  under  the  Jones  Act  and 
therefore  entitled  to  recover,  notwithstanding  the 
Fellow  Servant  Doctrine,  and  that  the  latter  doctrine 
is  abolished  by  the  Jones  Act  when  it  incorporated 
the  provisions  of  the  Federal  Employers'  Liability 
Act,  45  U.S.C.A.  51  et  seq. 

This  same  rule  is  followed  in  Northern  Coal  &  Dock 
Co.  V.  Strand,  278  U.S.  142;  73  L.  Ed.  232  and  Seas 
Shipping  Co.  v.  SieracU,  328  U.S.  84;  90  L.  Ed.  1099. 

Vatuone,  while  working  on  a  vessel  in  navigable 
waters  of  the  United  States,  was  hence  a  '^seaman" 
with  all  the  rights  given  by  the  Jones  Act,  including 
the  abolition  of  the  fellow  servant  defense. 

In  Buzynski  v.  Luckenhach,  277  U.S.  226;  72  L.  Ed. 
861,  the  Court  said: 

"And  in  International  Stevedoring  Co.  v. 
Haverty,  272  U.S.  50,  52;  71  L.  Ed.  157,  159,  47 
S.Ct.  Rep.  19,  we  held  that  the  word  'seaman' 
as  used  in  Sec.  33  included  a  stevedore  engaged 
in  the  maritime  work  of  stowing  cargo  upon  a 
vessel,  and  that  under  the  applicable  provisions 
of  the  Employers'  Liability  Act,  he  could  recover 
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from   the    stevedoring:    company    for    an    injury 
caused  by  the  negligence  of  a  fellow  servant." 

The  cases  cited  by  appellant  in  the  footnote  on  page 
twenty  of  its  brief  in  support  of  its  contention  tliat 
the  fellow  servant  rule  applies  herein  are  obsolete 
and  with  the  exception  of  Hammond  Lumber  Co.  v. 
Sandin  (9th  Cir.  1927)  17  F.  (2d)  760,  were  all 
decided  either  before  the  enactment  of  the  Jones  Act 
in  1920  or  l^efore  the  Supreme  Court  decision  in  the 
International  Stevedoring  Co.  v.  Haverty  case  (supra) 
in  1926,  wherein  the  Supreme  Court  stated  that  all 
workmen  on  vessels  in  navigable  waters  of  the  United 
States  were  "seamen"  under  the  Jones  Act,  especially 
where,  as  in  the  case  at  bar,  such  duties  entailed  work 
for  the  benefit  of  the  ship  formerly  done  by  crew 
members.  The  Hammond  Ijumber  case  cited  by  ap- 
pellant is  indeed  good  authority  for  appellee,  as  in 
that  case  the  Ninth  Circuit,  through  Judge  Kerrigan, 
recognized  the  impact  of  the  International  Stevedoring 
case  and  said  disposing  of  a  contention  in  that  case 
that  an  injured  longshoreman  was  a  fellow  servant 
of  the  mate: 

"but  we  think  that  the  question  becomes  im- 
material in  this  case,  since  the  evidence  clearly 
established  that  the  negligence  which  caused 
Sandin 's  injuries  was  attributable  either  to  the 
mate  in  the  giving  of  his  order,  or  to  the  faulty 
construction,  by  the  sailors,  of  the  sling  load 
which  collapsed,  and  in  either  case  the  defendant 
would  be  liable  (International  Stevedoring  Co. 
V.   Haverty    (decided  October   18,   1926,   by   the 
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Supreme  Court  of  the  United  States)  47  S.  Ct. 
19;  71  L.  Ed.  — )." 

Appellee  l:)elioves  it  incumbent  upon  her  to  call 
the  Court's  attention  to  the  fact  that  in  the  case  at 
bar  the  Government,  appellant,  did  not  raise  the 
fellow  servant  defense  either  in  its  answer  or  at  the 
trial  herein,  and  it  is  for  that  further  reason  precluded 
from  raising  it  now. 


CONCLUSION. 

For   the   foregoing   reasons,    appellee   respectfully 
submits  that  the  judgment  lierem  should  be  affirmed. 

Dated,  San  Francisco,  California, 
October  15,  1951. 

Daniel  V.  Ryan, 
Thomas  C.  Ryan, 
Ryan  &  Ryan, 
Robert  McMahon, 

Attorneys  for  Appellee. 
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Klamath  Falls,  Oregon; 
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B,  G,  Lilly  and  M.  M.  Valentine  3 

In  the  Circuit  Court  of  the  State  of  Oregon  in  and 
for  the  County  of  Klamath 

Equity  No.  9279 

R.  G.  LILLY  and  M.  M.  VALENTINE,  doing  busi- 
ness under  the  assumed  name  and  style  of  Lilly 
&  Valentine  Trucking  Company, 

Plaintiffs, 

vs. 

GREAT  WEST  LUMBER  CORPORATION,  a 
corporation,  and  CARL  RUDEEN,  and  Klamath 
County,  Oregon,  a  municipal  corporation; 

Defendants. 

COMPLAINT 

Comes  now  the  plaintiffs  and  for  cause  of  suit 
against  the  defendants,  and  each  of  them,  complains 
and  alleges  as  follows,  to- wit: 

I. 

That  at  all  times  mentioned  herein  the  plaintiffs 
were,  and  they  now  are,  doing  a  general  hauling 
and  trucking  business  in  the  state  of  Oregon,  as  co- 
partners, under  the  assumed  name  and  style  of  Lilly 
&  Valentine  Trucking  Company. 

II. 

That  the  defendant,  Great  West  Lumber  Corpora- 
tion, was  and  it  now  is,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Oregon. 


4  Carl  Rudeen  vs, 

III. 

That  on  the  4th  day  of  August,  1948,  the  defend- 
ant, Great  West  Lumber  Corporation,  for  value, 
made,  executed,  and  delivered  its  promissory  note 
in  words  and  figures  as  follows,  to-wit : 
'^  $10,000.00      Installment  Note       August  4th,  1948 

For  value  received  I  promise  to  pay  to  the  order 
of  R.  G.  Lilly  and  M.  M.  Valentine  Ten  Thousand 
and  No/lOOths  Dollars  in  lawful  money  of  the  United 
States  of  America,  with  interest  thereon  in  like  law- 
ful money  at  the  rate  of  six  per  cent  per  annum 
from  date  until  paid,  payable  in  two  installments  of 
not  less  than  $5,000.00  in  any  one  payment,  together 
with  the  full  amount  of  interest  due  on  this  note  at 
the  time  of  payment  of  each  installment.  The 
first  payment  to  be  made  on  the  15th  day  of  Septem- 
ber, 1948,  and  a  like  payment  on  the  15th  day  of 
October,  1948,  thereafter,  until  the  whole  sum,  prin- 
cipal and  interest,  has  been  paid;  if  any  of  said 
installments  are  not  so  paid,  the  whole  smn  of  both 
principal  and  interest  to  become  immediately  due 
and  collectible  at  the  option  of  the  holder  of  this 
note.  In  case  suit  or  action  is  instituted  to  collect 
this  note,  or  any  portion  thereof,  I  promise  to  pay 
such  additional  sum  as  the  Court  may  adjudge  rea- 
sonable as  attorney's  fees  in  said  suit  or  action. 

Total  due  October  15th,  1948  at  Klamath  Falls, 
Oregon. 

(Signed)     Great  West  Lumber  Corporation, 
A  corporation, 
By   R.  O.  Camozzi,  President  and 
General  Manager." 
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IV. 

That  to  secure  the  payment  of  said  promissory 
note  the  defendant,  Great  West  Lumber  Corpora- 
tion, made,  executed,  and  delivered  a  mortgage,  a 
copy  of  which  said  mortgage  is  attached  hereto  and 
marked  *' Exhibit  A"  and  referred  to,  and  by  said 
reference  made  a  part  hereof.  That  said  mortgage 
was  duly  recorded  in  the  office  of  the  County  Clerk 
of  Klamath  County,  Oregon,  on  the  5th  day  of  Au- 
gust, 1948,  in  Book  120,  page  98,  Records  of  Mort- 
gage of  said  County. 

V. 

That  said  mortgage  by  the  terms  thereof  provided 
and  now  does  provide  that  the  defendant.  Great 
West  Lumber  Corporation,  transferred  to  the  plain- 
tiffs herein  the  NEI4  of  the  SE14  Section  13,  Town- 
ship 23  South  Range  9  E.W.M.  and  a  complete  saw- 
mill installed  thereon  with  buildings  consisting 
among  other  things  as  follows : 

2  circular  saw  head  rigs ;  edger ;  automatic  trim 
saw;  conveyor;  conveyor  chains;  numerous  en- 
gines and  other  equipment  in  connection  there- 
with, as  security  for  the  payment  according  to 
the  terms  thereof  of  said  promissory  note; 

and  that  said  Exhibit  A  constituted,  and  now  does 
constitute,  a  mortgage  upon  said  property. 

VI. 

That  the  defendant,  Great  West  Lumber  Corpora- 
tion, has  wholly  failed,  and  refused  to  pay  said 
amount  specified  in  said  promissory  note,  and  any 
amount  thereof,  except  the  amount  of  $300.00,  which 
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has  been  paid,  and  there  is  now  due,  owin^,  and  un- 
paid to  the  plaintiffs  from  the  Great  West  Lumber 
Corporation,  defendant  herein,  the  amount  of  $9,- 
700.00,  together  with  interest  thereon  at  the  rate  of 
six  per  cent  per  annum  from  and  after  the  said  4th 
day  of  August,  1948,  until  paid. 

VII. 

That  the  defendant,  Carl  Rudeen,  claims  some 
right,  title,  interest  and  lien  in  and  on  the  property 
set  forth  in  plaintiffs'  Exhibit  A,  but  that  said  lien 
and  claim  is,  if  any,  inferior  in  time  and  right  to 
the  plaintiffs'  lien  upon  said  property,  and  that 
plaintiffs'  lien  is  superior  to  said  claim  of  the  de- 
fendant, Carl  Rudeen. 

VIII. 

That  at  the  time  and  place  of  execution  and  de- 
livery of  promissory  note  and  Exhibit  A,  it  was  in- 
tended to  and  did  secure  the  payment  of  said  prom- 
issory note,  but  because  plaintiffs  did  not  know  at 
the  time  of  execution  of  said  instrimients,  and  not 
knowing  at  this  time,  the  exact  description  of  the 
complete  sawmill  and  equipment  installed  therein, 
plaintiffs  desire  the  Court,  when  obtained,  to  re- 
form the  same  with  a  full  and  complete  description 
of  all  items  of  property  intended  and  included  in 
said  lien,  and  a  description  of  all  the  items  of  per- 
sonal property  located  therein. 

IX. 

Said  promissory  note  and  mortgage  provided,  and 
now  does  provide,  that  in  case  suit  or  action  is  in- 
stituted to  enforce  plaintiffs'  rights  thereunder,  that 


R.  G.  Lilly  and  M.  M.  Valentine  7 

the  defendant,  Great  West  Lumber  Corporation, 
will  pay  such  sum  or  sums  as  may  be  adjudged  rea- 
sonable as  attorneys  fees  in  said  suit  or  action  by  the 
Court,  and  that  it  has  become  necessary  for  these 
plaintiffs  to  employ  an  attorney  to  bring  this  action, 
and  that  the  amount  of  $2,500.00  is  a  reasonable 
amount  to  be  allowed  as  attorney  fees  in  said  suit 
or  action. 

X. 
That  the  property  secured  by  said  mortgage  is  a 
complete  sawmill  and  equipment  located  in  the 
northern  end  of  Klamath  County,  Oregon,  in  an 
isolated  area  and  district  and  is  without  any  per- 
son to  preserve  and  protect  the  property  and  that 
the  defendants  herein  have  so  conducted  said  busi- 
ness of  said  sawmill  as  to  cause  the  same  to  become 
and  be  totally  insolvent  and  unable  to  operate  the 
same  during  the  forthcoming  season,  and  the  same 
will  not  be  operated  by  the  defendants,  but  will  re- 
main idle,  unattended,  and  subject  to  vandalism  and 
destruction,  and  the  plaintiffs'  securities  will  there- 
by be  lost,  impaired  and  destroyed. 

XI. 

That  a  receiver  should  be  appointed  to  preserve 
said  property,  and  do  any  and  all  things  ordered  by 
the  court,  and  that  plaintiffs  herein  are  capable  and 
qualified  to  act  as  receiver  upon  said  property  and 
it  will  be  necessary  for  them  to  employ  a  caretaker 
to  protect  said  property,  and  that  the  plaintiffs  be 
authorized  and  directed  to  employ  another  person  as 
caretaker  to  protect  said  property,  and  the  whole 
thereof. 
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XII. 

That  at  all  times  mentioned  herein  Klamath 
Countv.  Oregon,  was  and  it  now  is  a  municipal  cor- 
poration and  subdivision  of  the  State  of  Oregon. 

XIII. 

That  Klamath  County,  Oregon,  claims  a  lien  for 
taxes  upon  some,  or  all,  of  the  property  herein  and 
that  the  validity  of  said  lien  be  determined  in 
amounts  and  be  included  in  the  judgment  and  sale 
of  said  property,  and  that  the  same  be  fixed  in 
amoimts  and  priorities. 

Wherefore,  plaintiffs'  pray  Decree  of  this  Honor- 
able Court  as  follows: 

(a)  Decree  against  Great  West  Limiber  Corpora- 
tion in  the  amoimt  of  $9,700.00,  with  interest  there- 
on at  the  rate  of  six  per  cent  per  annum  from  and 
after  the  4th  day  of  August,  1948,  until  paid:  and 
in  the  further  amount  of  $2,500.00  as  plaintiffs'  at- 
toniey  fees  and  costs  of  suit  herein. 

(b)  That  Exhibit  A  be  declared  to  be  a  mortgage 
to  secure  the  payment  of  said  judgment,  and  that 
said  instnunent  be  refoiTQed  to  include  specific  de- 
scription of  all  personal  property,  included  therein, 
and  that  the  real  and  personal  property  be  sold  to 
satisfy  said  judgment. 

(c)  That  said  mortgage  be  declared  to  be  prior 
in  time  and  superior  in  and  to  any  claim  of  Carl 
Rudeen  and  other  pei^ons. 

(d)  That  the  plaintiffs"  herein  be  permitted  to 
bid  upon  said  property. 


R.  G.  LiUif  and  M.  M.  Valentine  9 

(e)  That  a  receiver  be  appointed  to  preserve  and 
protect  said  property  and  abide  the  order  of  the 
court  in  the  conduct  and  disposition  of  said  property. 

(f)  That  the  claim  of  the  defendant  Klamath 
County,  Oregon,  be  determined  and  that  the  same 
be  segregated  and  applied  to  specific  properties,  and 
that  the  liens  of  Klamath  County,  if  any,  which  are 
prior  to  plaintiffs'  lien,  be  paid. 

(g)  And  for  such  other  and  further  relief  as  to 
the  Court  may  seem  just  and  equitable. 

/s/  U.  S.  BALENTINE, 

Attorney  for  Plaintiffs. 

''EXHIBIT  A" 

"This  Indentiu*e  Witnesseth,  that  Great  West 
Lumber  Corporation,  a  corporation,  duly  incorpor- 
ated, organized  and  existing  imder  and  by  virtue  of 
the  laws  of  the  State  of  Idaho  and  authorized  to 
do  business  within  the  State  of  Oregon,  with  its 
principal  office  at  Twin  Falls,  Idaho,  party  of  the 
first  part,  for  and  in  consideration  of  the  sum  of 
Ten  Thousand  and  No/lOOths  ($10,000.00)  Dollars 
to  it  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  bargained,  sold  and  conveyed  and  by 
these  presents  does  bargain,  sell  and  convey  unto 
R.  0.  Lilly  and  M.  M.  Valentine  dba  LHly  &  Valen- 
tine Trucking  Company,  parties  of  the  second  part, 
all  of  the  following  described  real  estate,  situate  and 
being  in  the  County  of  Klamath,  State  of  Oregon, 
to- wit: 
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Exhibit  ''A"— (Continued) 
NEi^  of  SE14  Section  13,  Township  23,  South 
Range  9  East  Willamette  Meridian,  and  a  com- 
plete sawmill  installed  thereon  with  buildings  con- 
sisting among  other  things,  as  follows: 

2  circular  saw  headrakes 

Edger 

Automatic  trim  saw 

Conveyors 

Conveyor  Chains 

Numerous  gas  engines  and  other  equipment  in 
connection  therewith. 

together  with  tenements,  hereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise  apper- 
taining. 

To  Have  and  to  Hold  the  same  with  the  appur- 
tenances unto  the  said  R.  C  Lilly  and  M.  M.  Valen- 
tine, their  heirs  and  assigns  forever. 

This  Conveyance  is  intended  as  a  mortgage  to 
secure  the  payment  of  the  sum  of  Ten  Thousand  and 
No/lOOths  ($10,000.00)  Dollars,  in  accordance  with 
the  tenor  of  a  certain  instrument  of  writing,  of  which 
the  following  is  a  substantial  copy  to-wit: 

"$10,000.00       Installment  Note       August  4th,  1948 

For  value  received  I  promise  to  pay  to  the  order 
of  R.  G-.  Lilly  and  M.  M.  Valentine  Ten  Thousand 
and  No/lOOths  Dollars  at  Klamath  Falls,  Oregon,  in 
lawful  money  of  the  United  States  of  America,  with 
interest  thereon  in  like  lawful  money  at  the  rate  of 
six  per  cent  per  annum  from  date  until  paid,  pay- 
able in  two  installments  of  not  less  than  $5,000.00 
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Exhibit  ''A"— (Continued) 
in  any  one  payment,  together  with  the  full  amount 
of  interest  due  on  this  note  at  time  of  payment  of 
each  installment.  The  first  payment  to  be  made  on 
the  15th  day  of  September,  1948,  and  a  like  payment 
on  the  15th  day  of  October,  1948,  thereafter,  until 
the  whole  sum,  principal  and  interest,  has  been  paid ; 
if  any  of  said  installments  are  not  so  paid,  the  whole 
sum  of  both  principal  and  interest  to  become  imme- 
diately due  and  collectible  at  the  option  of  the 
holder  of  this  note.  In  case  suit  or  action  is  instituted 
to  collect  this  note,  or  any  portion  thereof,  I  promise 
to  pay  such  additional  sum  as  the  Court  may  ad- 
judge reasonable  as  attorney's  fees  in  said  suit  or 
action. 

Total  Due  October  15th,  1948. 

Great  West  Lumber  Corporation, 
a  corporation. 
By    (signed)    R.  O.  Camozzi 

President  and  General  Manager" 

Now,  if  the  sums  of  money  due  upon  said  instru- 
ment shall  be  paid  according  to  agreement  therein 
expressed,  this  conveyance  shall  be  void,  but  in  case 
default  shall  be  made  in  payment  of  the  principal 
or  interest,  as  above  provided,  then  the  said  R.  G. 
Lilly  and  M.  M.  Valentine  and  their  legal  repre- 
sentatives may  sell  the  premises  above  described, 
with  all  and  every  of  the  appurtenances,  or  any  part 
thereof,  in  the  manner  prescribed  by  law,  and  out 
of  the  money  arising  from  such  sale,  retain  the  said 
principal  and  interest,  together  with  the  costs  and 
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Exhibit  ''A"— (Continued) 
charges  of  making  such  sale,  and  a  reasonable  sum 
as  attorney's  fees,  and  the  overplus,  if  any  there  be, 
paid  over  to  the  said  Great  West  Lumber  Corpora- 
tion, its  successors  or  assigns,  and  the  said  party  of 
the  first  part,  for  itself,  successors  and  assigns,  does 
covenant  and  agree  to  pay  to  the  said  parties  of  the 
second  part  their  successors  or  assigns  the  same  sum 
of  money  as  above  mentioned. 

In  Witness  Whereof,  Great  West  Liunber  Cor- 
poration, a  corporation,  party  of  the  first  part  has 
caused  its  lawful  corporate  seal  to  be  hereunto  af- 
fixed and  its  name  to  be  hereto  subscribed  by  the 
hands  of  its  president  and  General  Manager  this  4th 
day  of  August,  A.D.,  1948,  at  Portland,  Oregon. 

Great  West  Lmnber  Corporation, 
By    (signed)    R.  O.  Camozzi 
President 

State  of  Oregon 

County  of  Multnomah — ss. 

On  this  5th  day  of  August,  A.D.,  1948,  before  me, 
appeared  R.  O.  Camozzi,  to  me  personally  known, 
who  being  duly  sworn,  did  say  that  he,  the  said  R.  O. 
Camozzi  is  the  President,  and  he,  the  said  R.  O. 
Camozzi  is  the  General  Manager  of  Great  West 
Lumber  Corporation,  the  within  named  corporation, 
and  that  the  seal  affixed  to  said  instrument  is  the  cor- 
porate seal  of  said  Corporation,  and  that  the  said 
instrument  was  signed  and  sealed  in  behalf  of  said 
Corporation  by  authority  of  its  Board  of  Directors, 
and  said  R.  O.  Camozzi  acknowledged  said  instru- 
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Exhibit  ^'A"— (Continued) 
ment  to  be  the  free  act  and  deed  of  said  Corporation. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal,  this,  the  day  and 
year  first  in  this,  my  certificate  written. 

(signed)     D.  A.  Empfield 
Notary  Public  in  and  for  said  County  and  State: 
My  Commission  Expires  8/10/51." 


In  the  United  States  District  Court  for  the 
District  of  Oregon 

Civil  No.  4401 
R.  G.  LILLY  and  M.  M.  VALENTINE,  doing  busi- 
ness under  the  assumed  name  and  style  of  Lilly 
&  Valentine  Trucking  Company, 

Plaintiffs, 
vs. 

GREAT  WEST  LUMBER  CORPORATION,  a 
corporation,  and  CARL  RUDEEN,  and  Klamath 
County,  Oregon,  a  municipal  corporation. 

Defendants. 

ANSWER  AND  CROSS-CLAIM  OF 
DEFENDANT  CARL  RUDEEN 

First  Defense 
Defendant  Carl  Rudeen  denies  each  and  every  al- 
legation contained  in  Plaintiffs'  complaint  except 
answering  Defendant  admits  the  allegations  con- 
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tained  in  Paragraphs  I  and  XII  thereof,  admits  that 
on  August  4,  1948,  a  purported  note  and  mortgage 
were  given,  admits  that  said  purported  mortgage 
was  recorded,  and  alleges  that  R.  O.  Camozzi,  who 
attempted  to  execute  said  purported  note  and  mort- 
gage on  behalf  of  Great  West  Lmnber  Corporation, 
executed  the  same  without  any  authority,  actual  or 
apparent,  so  to  do.  Answering  Defendant  further  ad- 
mits that  he  claims  ownership  of  the  real  and  per- 
sonal property  described  in  the  complaint. 

Second  Defense 
And  indebtedness  of  Great  West  Lumber  Corpora- 
tion represented  by  said  purported  note  has  been 
fully  paid  and  satisfied. 

Third  Defense  and  Cross-Claim 

I. 

The  Plaintiffs  R.  G.  Lilly  and  M.  M.  Valentine  are 
residents  of  the  State  of  Oregon  carrying  on  a  motor 
transportation  business  in  said  state  under  the  name 
and  style  of  Lilly  &  Valentine  Trucking  Company. 

II. 

Answering  Defendant  is  a  resident  of  the  State  of 
Idaho  and  Defendant  Great  West  Lumber  Corpora- 
tion is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Idaho. 

III. 

On  and  prior  to  January  27,  1949,  Defendant 
Great  West  Lumber  Corporation  was  the  owner  of 
record  of  the  following  described  real  property  situ- 
ate in  Klamath  County,  Oregon,  to-wit: 
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The  Northeast  quarter  of  the  Southeast  quarter 
(NEi^  of  SE14)  of  Section  13,  Township  23 
South,  Range  9  East  of  the  Willamette  Meri- 
dian. 

IV. 
On  and  prior  to  January  27,  1949,  the  Defendant 
Great  West  Lumber  Corporation  was  the  owner  of 
a  complete  sawmill   situated   upon  the  above  de- 
scribed real  property. 

V. 

Defendant  Great  West  Lumber  Corporation  has 
incurred  liability  for  United  States  Internal  Revenue 
taxes  and  prior  to  August  4,  1948,  there  were  filed 
with  the  County  Clerk  of  Deschutes  County,  Oregon, 
notices  of  liens  for  said  unpaid  taxes  owing  by  said 
Defendant. 

VI. 

All  of  the  personal  property  incorporated  in  the 
sawmill  of  Great  West  Lumber  Corporation  upon 
said  described  real  property  was  physically  present 
in  Deschutes  County,  Oregon,  after  the  filing  of  said 
notices  of  tax  liens  and  prior  to  August  4,  1948,  by 
reason  whereof  said  tax  liens  attached  to  said  per- 
sonal property  prior  to  August  4,  1948. 

VII. 

Thereafter  and  between  August  4, 1948,  and  Janu- 
ary 27,  1949,  notices  of  tax  liens  for  United  States 
Internal  Revenue  taxes  due  from  Defendant  Great 
West  Lumber  Corporation  were  filed  with  the 
County  Clerk  of  Klamath  County,  Oregon. 
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VIII. 

Thereafter,  and  on  January  27,  1949,  pursuant  to 
notice,  said  real  property,  together  with  said  saw- 
mill, was  offered  for  sale  by  the  United  States  In- 
ternal Revenue  Service  to  satisfy  said  liens  for 
United  States  Internal  Revenue  taxes.  At  said  sale 
answering  Defendant  Carl  Rudeen  was  the  highest 
bidder  for  said  real  and  personal  property  and  pur- 
chased the  same,  including  additional  personal  prop- 
erty, for  the  sum  of  Eight  Thousand  00/lOOths  Dol- 
lars ($8000.00). 

IX. 

Answering  Defendant  Carl  Rudeen  has  received 
certificates  of  purchase  for  said  real  and  personal 
property,  is  the  owner  of  said  real  and  personal 
property,  is  entitled  to  the  possession,  and  is  in  pos- 
session thereof,  subject  only  to  the  right  of  redemp- 
tion of  Great  West  Lumber  Corporation. 

X. 

On  August  4,  1948,  R.  O.  Camozzi,  then  general 
manager  and  president  of  Great  West  Lumber  Cor- 
poration, attempted  to  execute  and  deliver  to  Plain- 
tiffs, upon  behalf  of  Great  West  Lumber  Corpora- 
tion, a  promissory  note  and  mortgage  (being  those 
referred  to  in  the  complaint)  for  the  purpose  of 
securing  Plaintiffs  upon  a  pre-existing  indebted- 
ness then  owing  from  Great  West  Lumber  Corpora- 
tion to  Plaintiffs.  At  said  time  and  place  R.  O. 
Camozzi  had  no  authority,  actual  or  apparent,  to 
make,  execute  or  deliver  any  such  instruments  on 
behalf  of  Great  West  Lumber  Corporation,  and  the 
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same  were  and  are  not  the  acts  of  said  corporation 
nor  in  any  way  binding  upon  it. 

XI. 

The  Plaintiffs  assert  that  said  Mortgage,  Exhibit 
A  to  Plaintiffs^  complaint,  is  a  valid  mortgage  upon 
said  real  and  personal  property  and  that  it  is  prior 
in  time  to  answering  Defendant's  interest  acquired 
upon  said  tax  sale.  Said  claims  constitute  a  cloud 
upon  answering  Defendant's  title  and  ownership  to 
said  real  and  personal  property  which  should  be  re- 
moved by  a  decree  declaring  said  mortgage  to  be 
wholly  void  and  of  no  effect. 

Wherefore,  answering  Defendant,  having  fully  an- 
swered Plaintiffs'  complaint,  prays  that  the  same  be 
dismissed  and  that  answering  Defendant  have  a  de- 
cree upon  his  cross-claim  declaring  his  right,  title 
and  interest  in  said  described  real  and  personal 
property  acquired  under  said  certificates  of  pur- 
chase to  be  superior  and  paramount  in  all  respects 
to  the  claims  of  Plaintiffs  and  cancelling  of  record 
the  pretended  mortgage  of  the  Plaintiffs  and  remov- 
ing the  same  as  a  cloud  from  the  title  of  answering 
Defendant  to  said  real  and  personal  property,  and 
for  answering  Defendant's  costs  and  disbursements 
herein  incurred. 

/s/  LEADY  &  KEANE, 

Attorneys  for  Answering  De- 
fendant Carl  Rudeen. 

Service  by  Mail  attached. 

[Endorsed] :   Filed  AprH  5,  1949. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  CROSS-CLAIM 

Come  now  the  plaintiffs  and  for  answer  to  de- 
fendant Carl  Rudeen 's  third  defense  and  cross-claim 
admit,  deny  and  allege  as  follows,  to-wit : 

I. 

Replying  to  Paragraphs  I,  II,  III,  IV,  V  and  VII 

thereof,  plaintiffs  admits  the  same. 

II. 

Replying  to  Paragraph  VI,  plaintiffs  deny  the 
same  and  further  replying  to  said  Paragraph  VI, 
allege  that  if  any  of  the  personal  property  incor- 
porated in  the  sawmill  of  Great  West  Lumber  Cor- 
poration was  physically  present  in  Deschutes 
County,  Oregon,  after  the  alleged  filing  of  notice  of 
tax  lien,  that  the  same  was  not  at  such  time  as  it 
might  have  been  physically  present  in  Deschutes 
County,  Oregon,  the  property  of  Great  West  Lum- 
ber Corporation,  and  further  replying  to  said  Para- 
graph VI,  plaintiffs  allege  that  said  property  was 
removed  from  said  Deschutes  County,  Oregon,  with 
the  obligations  on  the  part  of  the  United  States 
Government  or  the  answering  defendant,  and  was 
located  in  the  County  of  Klamath,  State  of  Oregon, 
for  long  periods  of  time,  the  extent  of  which  is  not 
known  to  these  plaintiffs,  and  that  this  answering 
defendant  is  estopped  from  claiming  a  lien  which  at- 
tached as  a  result  of  the  filing  of  said  notices  in 
Deschutes  County  if  any  would  and  did,  and  that 
these  plaintiffs  were  permitted  to  rely  upon  the 
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property  being  in  Klamath  County,  Oregon,  and  in 
truth  and  in  fact  prior  to  the  execution  of  the  mort- 
gage searched  the  records  of  Klamath  County,  Ore- 
gon, to  determine  whether  or  not  any  prior  lien  ex- 
isted, including  those  liens,  if  any,  of  the  United 
States  Government. 

III. 
Replying  to  Paragraph  VIII,  plaintiffs  admit  that 
on  January  27, 1949,  the  property  of  the  Great  West 
Lumber  Corporation  was  offered  for  sale  by  the 
United  States  Internal  Revenue  Service  to  satisfy 
liens  of  the  United  States  Internal  Revenue  taxes, 
and  admit  that  the  said  answering  defendant,  Carl 
Rudeen,  was  the  highest  bidder  at  said  sale  for  said 
real  and  personal  property,  and  purchased  the  same 
together  with  additional  property  for  the  sum  of 
$8,000.00  and  further  replying  to  said  Paragraph 
VIII,  plaintiffs  allege  that  the  said  answering  de- 
fendant, Carl  Rudeen,  was  advised  at  and  prior  to 
said  purchase,  of  plaintiffs'  lien  and  mortgage,  and 
bought  the  same  subject  to  plaintiffs'  lien  and  mort- 
gage and  is  estopped  to  allege  the  contrary,  and 
further  replying  to  said  Paragraph  VIII,  these 
plaintiffs  allege  that  the  said  Carl  Rudeen  on  the 
27th  day  of  January,  1949,  was  an  officer  and  agent 
of  the  Great  West  Lumber  Corporation  and  was  a 
duly  qualified  member  of  the  Board  of  Directors  of 
said  corporation  and  purchased  said  property  for 
the  use  and  benefit  of  the  Great  West  Lumber  Cor- 
poration and  not  otherwise,  and  that  the  lien  of  the 
United  States  Government  thereby  became,  was,  and 
now  is  extinguished. 
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rv. 

And  replying  to  Paragraph  IX  thereof,  plaintiffs 
admit  that  said  answering  defendant,  Carl  Rudeen, 
has  received  certificates  of  purchase  for  said  real 
and  personal  property,  but  specifically  deny  that  the 
said  Carl  Rudeen  is  the  owner  of  said  property,  and 
specifically  deny  that  the  said  Carl  Rudeen  is  en- 
titled to  the  possession  and  allege  that  any  possession 
that  the  said  Carl  Rudeen  has  of  said  property  would 
be  that  of  the  Great  West  Lumber  Corporation. 

V. 

Replying  to  Paragraph  X,  plaintiffs  admit  that  on 
the  4th  day  of  August,  1948,  R.  O.  Camozzi  was  the 
general  manager  and  president  of  the  Great  West 
Lumber  Corporation  and  admit  that  he,  the  said 
R.  0.  Camozzi,  attempted  to  execute  and  deliver  to 
plaintiffs  on  behalf  of  the  Great  West  Lumber  Cor- 
poration a  promissory  note  and  mortgage,  being 
those  referred  to  in  plaintiffs'  complaint  for  the 
purpose  of  securing  plaintiffs  upon  a  pre-existing 
indebtedness  then  owing  to  the  Great  West  Lumber 
Corporation  to  plaintiffs,  and  deny  that  the  said 
R.  O.  Camozzi  had  no  authority  actual  or  apparent 
to  make,  execute  and  delivery  any  such  instruments 
on  behalf  of  Great  West  Limiber  Corporation  and 
deny  that  the  same  were  or  are  not  the  said  acts  of 
said  corporation,  and  deny  that  the  same  are  not 
binding  upon  said  corporation  and  further  reply- 
ing to  said  Paragraph  X,  plaintiffs  allege  that  the 
said  Great  West  Lumber  Corporation,  its  Board  of 
Directors,  officers,  agents  and  employees,  ever  since 
the  formation  of  said  corporation  placed  the  said 
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R.  0.  Camozzi  in  complete  and  unlimited  charge, 
permitting  the  said  R.  O.  Camozzi  to  do  and  transact 
any  and  all  business  of  said  corporation  over  a  long 
period  of  time  at  and  prior  to  August  4,  1948,  and 
that  the  said  Board  of  Directors,  officers,  agents  and 
employees  of  said  corporation  held  out  to  the  gen- 
eral public  and  to  these  plaintiffs  that  the  said  R.  0. 
Camozzi  was  vested  with  full  and  complete  authority 
to  do  and  transact  any  and  all  business  of  said  cor- 
poration, including  the  business  of  executing  and 
delivering  promissory  notes  and  mortgages  and  that 
in  truth  and  in  fact  over  a  long  period  of  time  the 
said  R.  O.  Camozzi  had  dealt  in  real  estate,  pur- 
chased and  sold  timber,  incurred  indebtedness, 
bought  and  installed  the  plant  of  the  defendant  cor- 
poration, compromised  debts  and  made  all  manner 
of  contracts,  and  the  said  company  held  out  to  the 
public,  including  these  plaintiffs,  and  represented 
to  them  that  the  said  R.  O.  Camozzi  was  fully  au- 
thorized to  do  and  perform  the  acts  alleged  in  these 
plaintiffs'  complaint  and  all  of  them  and  that  the 
said  corporation  and  the  answering  defendant,  Carl 
Rudeen,  one  of  the  corporation's  Board  of  Directors, 
had  so  held  out  to  these  plaintiffs  and  the  public  in 
general  such  facts,  accepted  the  benefits  of  said  note 
and  mortgage,  and  are  now  estopped  from  and  in  no 
proper  position  to  deny  the  authority  of  R.  O. 
Camozzi  to  execute  and  deliver  said  instrument. 

XI. 

Replying  to  Paragraph  XI  thereof,  plaintiffs  ad- 
mit that  plaintiffs  assert  that  said  mortgage.  Exhibit 
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"A''  to  plaintiffs'  complaint,  is  a  valid  mortgage 
upon  said  real  and  personal  property  and  admit  that 
plaintiffs  assert  that  it  is  prior  in  time  to  answer- 
ing defendant's  interest,  if  any,  acquired  upon  said 
tax  sale  and  admit  that  plaintiffs'  claim  constitutes 
a  cloud  upon  answering  defendant's  title  and  own- 
ership, if  any,  to  said  real  and  personal  property, 
but  deny  that  said  cloud  should  be  removed  by  de- 
cree declaring  said  mortgage  to  be  wholly  void  and 
of  no  effect,  or  in  any  wise. 

Wherefore,  plaintiffs,  having  fully  replied  to  de- 
fendant's third  defense  and  cross-claim,  pray  that 
answering  defendant  Carl  Rudeen  take  nothing 
thereby  and  that  these  plaintiffs  have  and  take  de- 
cree as  in  their  complaint  prayed. 

/s/  U.  S.  BALENTINE, 
/s/  HICKS,  DAVIS  &  TONGUE, 
Attorneys  for  Plaintiffs. 

Acknowledgment  of  Service  attached. 
[Endorsed]  :  Filed  June  7,  1949. 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

This  case  having  come  on  regularly  for  pre-trial 
conference  at  Klamath  Falls,  Oregon,  before  the 
Honorable  James  Alger  Fee,  United  States  District 
Judge,  on  June  8, 1949.  Plaintiffs  appearing  in  per- 
son and  by  and  through  U.  S.  Balentine  and  Hicks, 
Davis,  and  Tongue,  their  attorneys.  Defendant,  Carl 
Rudeen,  appearing  in  person  and  by  Robert  A. 
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Leedy  of  his  attorneys,  and  Defendant,  Great  West 
Lumber  Corporation  appearing  not  and  it  having 
been  stipulated  that,  if  necessary,  further  proceed- 
ings may  be  had  against  said  Defendant  or  that  ad- 
ditional parties  be  brought  in.  The  following  pro- 
ceedings were  then  and  there  had,  to- wit: 

Admitted  Facts 

1.  That  at  all  times  involved  herein  plaintiffs 
were  and  now  are  residents  of  Oregon  doing  a  gen- 
eral hauling  and  trucking  business  in  the  State  of 
Oregon  as  co-partners,  under  the  assmned  name  and 
style  of  Lilly  and  Valentine  Trucking  Company. 

2.  That  at  all  times,  until  December  1,  1947,  de- 
fendant Great  West  Lumber  Corporation  was  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Idaho ;  that  if  the  legal 
existence  of  said  corporation  was  then  terminated, 
it  continued  to  exist  as  a  defacto  corporation  during 
all  times  involved  herein;  that  it  was  and  now  is 
qualified  to  do  business  in  the  State  of  Oregon  as  a 
foreign  corporation  and  has  a  duly  appointed  at- 
torney in  fact  in  such  state. 

3.  That  Defendant,  Great  West  Liunber  Corpora- 
tion was  organized  as  an  Idaho  corporation  about 
November  1,  1946,  for  the  purpose  of  engaging  in 
the  business  of  manufacturing  and  selling  lumber  as 
expressed  in  its  Articles  of  Incorporation  which  are 
designated  herein  as  Defendant  Rudeen's  pre-trial 
Exhibit  23. 

4.  That  the  Great  West  Lumber  Corporation  en- 
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gaged  in  the  operation  of  a  sawmill  in  Klamath 
County,  Oregon,  as  its  sole  operation  and  source  of 
income. 

5.  That  Defendant  Great  West  Lmnber  Corpora- 
tion duly  adopted  certain  by-laws  as  set  forth  in  the 
document  designated  herein  as  defendant  Rudeen's 
pre-trial  Exhibit  24. 

6.  That  the  stockholders  and  directors  of  Great 
West  Lumber  Corporation  held  certain  meetings  as 
set  forth  in  the  Minutes  designated  herein  as  Plain- 
tiff's Exhibit  1. 

7.  That  Great  West  Lumber  Corporation  pos- 
sessed a  duly  adopted  corporate  seal,  which  was  in 
the  custody  of  its  attorney  at  his  office  in  the  State 
of  Idaho. 

8.  That  during  all  times  mentioned  herein,  R.  0. 
Camozzi  was  the  president  and  general  manager 
of  Great  West  Lumber  Corporation  and  superin- 
tended its  liunber  manufacturing  and  selling  opera- 
tions. 

9.  That  at  the  times  mentioned,  Harry  W.  Barry 
was  the  duly  elected  and  acting  Secretary-Treasurer 
of  said  Great  West  Lumber  Corporation  and  was 
also  a  director  of  said  corporation  and  as  secretary 
of  said  corporation  joined  in  the  execution  of  some, 
but  not  all  instruments  executed  on  behalf  of  said 
corporation. 

10.  That  at  all  times  involved  herein  defendant 
Carl  Rudeen  was  and  is  now  a  resident  of  the  State 
of  Idaho.  On  June  25,  1949,  he  became  a  director  of 
Great  West  Lumber  Corporation  and  now  is  a  di- 
rector of  said  corporation. 
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11.  That  R.  O.  Camozzi  was  the  only  officer  or 
director  of  said  corporation  stationed  or  residing 
at  or  near  its  sawmill  or  otherwise  regularly  present 
in  the  State  of  Oregon  and  that  all  other  officers 
and  directors  resided  outside  the  State  of  Oregon 
and  did  not  directly  conduct  or  participate  in  any 
business  transactions  with  any  third  party  on  behalf 
of  Great  West  Lumber  Corporation  in  Oregon. 

12.  That  until  November  15,  1948,  the  directors 
of  Great  West  Lumber  Corporation  vested  in  R.  O. 
Camozzi  broad  powers  in  the  management  of  the 
business  of  said  corporation  and  authorized  him  to 
manage  the  affairs  of  the  corporation  in  the  State 
of  Oregon  in  the  ordinary  course  of  its  business. 

In  the  course  of  such  management  he  had,  prior 
to  August  4,  1948,  on  behalf  of  said  corporation, 
borrowed  money  from  Fleishman  Lumber  Company, 
had  entered  into  a  contract  with  Fleishman  Lumber 
Company  to  sell  the  entire  output  of  the  sawmill  of 
said  corporation  to  said  concern,  had  directed  the 
application  of  the  proceeds  of  lumber  sales  to  credi- 
tors of  the  corporation,  had  directed  the  expansion 
of  the  corporation's  sawmill,  had  contracted  for  and 
purchased  all  of  the  sawmill  equipment  acquired  by 
said  corporation  subsequent  to  its  purchasing  the 
sawmill  as  well  as  timber  and  real  property  for  said 
corporation,  had  directed  the  operations  of  said  saw- 
mill and  the  sale  of  the  lumber  and  lumber  products 
produced  by  said  sawmill,  all  with  the  authority  of 
the  Board  of  Directors  of  Great  West  Lumber  Cor- 
poration. 

13.  That  except  as  indicated  in  the  Minutes  desig- 
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nated  herein  as  Plaintiffs'  Exhibit  1  the  Board  of 
Directors  of  Great  West  Lumber  Corporation  held 
no  meetings  and  transacted  no  other  business,  and 
except  as  indicated  therein  and  in  the  By-Laws 
designated  as  Defendant's  Exhibit  24,  said  directors 
exercised  no  direction  or  supervision  over  the  ac- 
tivities of  R.  O.  Camozzi  as  the  president  and  gen- 
eral manager  of  said  corporation,  and  except  as  in- 
dicated, therein,  imposed  no  express  limitations  upon 
his  activities  in  that  capacity  and  required  no  other 
or  different  formal  reports  of  such  activities  to  the 
Board  of  Directors  as  such.  However,  some  indivi- 
dual members  of  said  Board  of  Directors  did  on  oc- 
casion informally  discuss  corporate  affairs  with  R. 
O.  Camozzi. 

13a.  That  certain  audits  were  prepared  of  the 
affairs  of  Great  West  Lumber  Corporation  under 
dates  of  September  11,  1947  and  November  20,  1948, 
designated  herein  as  Plaintiffs'  Pre-Trial  Exhibits 
2  and  3  and  a  certain  output  contract  was  executed 
by  R.  O.  Camozzi  for  and  on  behalf  of  Great  West 
with  Fleishman  Lumber  Company  designated  here- 
ing  as  Plaintiffs'  Pre-Trial  Exhibit  4. 

14.  That  Plaintiffs  were  engaged  by  R.  O.  Cam- 
ozzi on  behalf  of  Great  West  Lumber  Corp.  to  haul 
lumber  from  said  sawmill  and  that  as  a  result  of 
said  engagement,  Great  West  Lumber  Corporation 
became  and  was  on  July  31,  1948,  indebted  to  Plain- 
tiffs in  the  amount  of  $15,134.97. 

15.  That  on  July  31,  1948,  Plaintiffs  filed  a  com- 
plaint in  an  action  at  law  against  Great  West  Lum- 
ber Corp.  for  the  sum  of  $15,134.97,  plus  $1,000  in 
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attorneys  fees,  in  the  Circuit  Court  of  the  State  of 
Oregon  for  Klamath  Falls,  a  copy  of  which  is  re- 
ferred to  herein  as  Plaintiffs'  Pre-Trial  Exhibit  5. 
As  the  result  of  said  complaint  on  July  31,  1948,  an 
attachment  was  issued,  a  copy  of  which  is  included 
in  Plaintiffs'  Pre-Trial  Exhibit  5.  On  July  31,  1948, 
plaintiffs  also  filed  a  complaint  in  a  suit  in  equity 
in  the  same  court  as  aforesaid,  a  copy  of  which  is  re- 
ferred to  herein  as  Plaintiffs'  Pre-Trial  Exhibit  6. 
As  a  result  thereof,  on  July  31,  1948  a  preliminary 
injunction  was  issued,  a  copy  of  which  is  included 
in  Plaintiffs'  Pre-Trial  Exhibit  6. 

16.  That  on  or  about  August  4,  1948,  R.  O.  Cam- 
ozzi  agreed  with  Plaintiffs  and  on  behalf  of  Great 
West  Lumber  Corporation  that  the  amount  sued 
for  by  and  under  said  cases  should  be  settled  in  the 
amount  of  $16,000;  that  cash  or  a  promissory  note 
should  be  executed  in  the  amount  of  $6,000  and  a 
mortgage  in  the  amount  of  $10,000  upon  the  saw- 
mill of  Grreat  Western  Lumber  Corporation. 

17.  That  at  said  time  there  was  of  record  a  chattel 
mortgage  given  by  B  &  C  Lumber  Company,  to 
Fleishman  Lumber  Company  covering  the  original 
sawmill  which  was  acquired  by  Great  West  Lumber 
Corporation  at  the  time  of  its  incorporation;  that 
the  original  mortgage  indebtedness  thereon  had  been 
paid  but  the  mortgage  had  never  been  satisfied  of 
record ;  that  at  Plaintiffs  insistance  said  mortage  was 
satisfied  of  record  at  the  time  of  execution  of  said 
new  purported  mortgage  to  Plaintiffs.  Said  mort- 
gage and  satisfaction  are  referred  to  herein  as 
Plaintiffs'  Pre-Trial  Exhibits  Nos.  5,  7  and  8. 
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18.  That  on  or  about  August  4,  1948,  R.  O. 
Camozzi  executed  a  certain  Promissory  Note  on  be- 
half of  Great  West  Lumber  Corporation,  payable 
to  Plaintiff  in  the  sum  of  $6,000  of  which  said  note 
was  endorsed  for  accommodation  by  James  Fleish- 
man, head  of  Fleishman  Lumber  Company  and  said 
note  was  later  paid. 

19.  On  August  4, 1948,  for  good  and  valuable  con- 
sideration and  for  the  purpose  of  inducing  Plain- 
tiffs to  dismiss  the  aforesaid  law  action  and  suit  in 
equity,  R.  0.  Camozzi,  who  then  and  at  all  times 
involved  herein  was  general  manager  and  president 
of  Defendant  Great  West  Lumber  Corporation,  ex- 
ecuted and  delivered  to  Plaintiffs,  purportedly  on 
behalf  of  said  corporation,  a  certain  promissory  note 
in  the  amount  of  $10,000  designated  herein  as  Plain- 
tiffs' Pre-Trial  Exhibit  9,  and,  as  security  there- 
for, a  certain  pi^rported  mortgage  designated  herein 
as  Plaintiffs'  Pre-Trial  Exhibit  10,  both  for  the  pur- 
pose of  securing  Plaintiffs  upon  the  pre-existing  in- 
debtedness aforesaid;  that,  acting  upon  the  induce- 
ment of  the  aforesaid  note  and  mortgage  and  in 
reliance  thereon.  Plaintiffs  dismissed  the  aforesaid 
law  action  and  suit  in  equity,  together  with  said  at- 
tachment and  said  preliminary  injunction  and  said 
corporation  was  enabled  to  resmne  operations  and 
to  resume  its  sale  of  lumber  and  lumber  products. 

20.  That  on  January  27,  1949  and  since  prior  to 
August  4, 1948  Defendant,  Great  West  Liunber  Cor- 
poration was  the  owner  of  record  of  the  following 
described  real  property  in  Klamath  County,  Oregon : 
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The  NE%  of  the  SEi/4  of  Section  13,  Township 
23s.,  Range  9  East  of  the  WM; 

that  on  January  27,  1949,  there  was  on  the  above 
described  real  property  a  complete  sawmill,  together 
with  the  items  set  forth  in  the  notice  of  levy  re- 
ferred to  herein  or  Defendant,  Carl  Rudeen's  Pre- 
Trial  Exhibit  25.  That  the  same  personal  property 
described  above  was  also  on  the  above  described 
premises  on  August  4,  1948,  and  owned  by  said  de- 
fendant on  said  date,  except  that  one  of  the  above 
described  motors  was  acquired  since  that  date  and 
has  since  been  released  to  the  seller  thereof. 

21.  That  the  Board  of  Directors  of  Great  West 
Lumber  Corporation  gave  no  express  and  specific 
authority  to  R.  O.  Camozzi  to  execute  on  behalf  of 
the  corporation  the  particular  note  and  mortgage, 
Plaintifes'  Pre-Trial  Exhibits  9  and  10. 

22.  That  the  officers  and  directors  of  Great  West 
Lumber  Corporation  other  than  R.  O.  Camozzi,  had 
no  knowledge  of  the  execution  and  delivery  of  the 
purported  note  and  mortgage.  Plaintiffs'  Pre-Trial 
Exhibits  9  and  10  until  on  or  about  November  17, 
1948,  but  that  said  mortgage  was  placed  on  record 
in  Klamath  County,  Oregon,  on  or  about  August 
6,  1948. 

23.  That  subsequent  thereto  plaintiffs  resiuned 
hauling  lumber  for  Great  West  Liunber  Corporation 
and  as  a  result  thereof  on  October  15,  1948,  said 
Great  West  Lumber  Corporation  owed  plaintiffs  a 
sum,  the  amount  of  which  is  in  dispute,  in  addition 
to  the  sums  represented  by  the  notes  and  mortgage 
aforesaid. 
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24.  That  on  October  15,  1948,  plaintiffs  filed  a 
complaint  in  a  further  action  at  law  against  Great 
West  Lumber  Corporation  in  the  aforesaid  Circuit 
Court  in  the  amount  of  $9,013.50  together  with  a 
Notice  of  Attachment  and  affidavit,  copies  of  which 
are  referred  to  herein  as  Plaintiffs'  Exhibit  11.  As 
a  result  thereof  an  attachment  was  issued  and  served 
upon  the  American  Lumber  &  Box  Company  of 
Lakeview,  Oregon.  A  copy  of  said  attachment  is  in- 
cluded in  Plaintiffs'  Pre-Trial  Exhibit  11.  That  the 
sum  of  $4,000  was  paid  to  plaintiffs  as  a  result  of 
the  aforesaid  attachment. 

25.  By  letters  dated  October  3  and  10,  1948,  said 
R.  O.  Camozzi  on  behalf  of  Great  West  Lumber 
Corporation  gave  instructions  to  Fleishman  Lum- 
ber Company  to  pay  to  plaintiffs  a  certain  specified 
portion  of  each  payment  due  from  Fleishman  Lum- 
ber Company  to  Great  West  Lumber  Corporation. 
Said  letter  referred  to  herein  as  Plaintiffs'  Pre-Trial 
Exhibit  12  a  and  b. 

26.  That  between  October  11, 1948  and  November 
13, 1948,  Fleishman  Lumber  Company  paid  to  plain- 
tiffs, in  accordance  with  the  foregoing  instructions, 
the  sum  of  $6,218.87,  as  indicated  by  a  statement  of 
account,  a  copy  of  which  is  referred  to  herein  as 
Plaintiffs'  Pre-Trial  Exhibit  13.  That  on  November 
1, 1948  plaintiffs  instructed  Fleishman  Lumber  Com- 
pany to  cease  further  deductions  from  payments  due 
to  Great  West  Lmnber  Corporation  by  letter  re- 
ferred to  herein  as  Plaintiffs'  Pre-Trial  Exhibit  14. 

27.  That  no  instructions  were  given  by  or  on  be- 
half of  Great  West  Lumber  Corporation  to  plain- 
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tiffs  as  to  the  manner  of  application  of  said  pay- 
ments. 

28.  That  the  record  of  dates  and  amounts  of  pay- 
ments as  claimed  by  plaintiffs  is  referred  to  Pre- 
Trial  15,  that  such  records  as  plaintiffs  have,  show- 
ing the  work  performed  for  Great  West  Lumber 
Corporation  on  which  said  debt  arose  and  to  which 
said  payments  were  applied  are  referred  to  herein  as 
Plaintiffs'  Pre-Trial  Exhibits  16  and  17. 

29.  That  prior  to  August  4,  1948,  defendant  Great 
West  Lumber  Corporation  incurred  liability  to  the 
U.  S.  for  internal  revenue  taxes  and  there  were  filed 
with  the  County  Clerk  of  Deschutes  County,  Oregon, 
notices  of  liens  for  said  unpaid  taxes  as  referred  to 
herein  in  Defendant  Rudeen's  Pre-Trial  Exhibit  26. 
That  when  said  liens  were  filed  in  Deschutes  County 
it  was  assumed  by  the  United  States  Bureau  of  In- 
ternal that  said  sawmill  was  in  that  county,  when 
in  truth  and  in  fact  said  sawmill  was  then  located 
in  Klamath  County,  Oregon. 

30.  That  none  of  the  above  described  personal 
property  was  ever  in  said  sawmill  upon  the  above 
described  real  property  was  ever  physically  present 
or  at  rest  in  Deschutes  County,  Oregon,  in  the  own- 
ership of  said  corporation  at  or  after  the  filing  of 
said  notices  of  tax  liens,  with  the  possible  exception 
of  the  following  items  as  to  which  a  controversy 
exists  and  an  issue  of  fact  has  arisen,  as  hereinafter 
stated : 

One  double  head-rig 
One  trim  saw 
One  edger. 
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31.  That  on  November  4,  1948,  and  November  20, 
1948,  notices  of  tax  liens  for  U.  S.  Internal  Revenue 
taxes  due  from  defendant  Great  West  Lumber  Cor- 
poration were  filed  with  the  County  Clerk  of  Klam- 
ath County,  Ore.,  in  the  following  amounts : 

11/  4/48— $1,892.04 
11/  4/48—  3,922.71 
11/  4/48—  495.96 
11/20/48—  4,717.15 

32.  Under  the  management  of  R.  O.  Camozzi  the 
operations  of  Great  West  Lumber  Corporation  were 
conducted  at  a  substantial  loss.  Said  directors  at  all 
times  until  on  or  about  November  15,  1948,  believed 
said  corporation  to  be  solvent  and  its  affairs  to  be 
progressing  in  a  satisfactory  manner.  In  fact,  said 
corporation  became  insolvent  by  November  15,  1948, 
which  condition  of  insolvency  was  known  or  should 
have  been  known  to  Camozzi  prior  to  November  15, 
1948,  but  was  unknown  to  the  other  officers  and  di- 
rectors until  about  that  date. 

33.  On  November  15,  1948,  the  directors  of  Great 
West  Lumber  Corporation  held  a  meeting  and 
adopted  a  resolution  limiting  the  previous  broad 
powers  of  R.  O.  Camozzi  and  appointing  an  Ex- 
ecutive Committee  to  supervise  operations,  all  as 
set  forth  in  Plaintiffs'  Exhibit  1.  At  the  same  meet- 
ing an  audit  was  directed  and  was  submitted  under 
date  of  November  20,  1948.  A  copy  thereof  is  re- 
ferred to  hereinabove  as  Plaintiffs'  Pre-Trial  Ex- 
hibit 2.  A  previous  audit  under  date  of  September 
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11, 1947  is  also  referred  to  hereinabove  as  Plaintiffs' 
Exhibit  3. 

34.  That  on  or  about  December  9,  1948,  the  Col- 
lector of  Internal  Revenue  for  the  District  of  Ore- 
gon, pursuant  to  warrants  for  distraint  for  unpaid 
internal  revenue  taxes  of  the  Great  West  Lumber 
Corporation,  levied  upon  all  of  the  personal  prop- 
erty of  said  corporation,  including  all  of  the  per- 
sonal property  described  in  the  purported  mort- 
gage. Plaintiffs'  Pre-Trial  Exhibit  10.  A  copy  of 
said  notice  of  levy  is  referred  to  herein  as  Defend- 
ants' Pre-Trial  Exhibit  25. 

35.  That  thereafter,  and  prior  to  January  27, 
1949,  said  Collector  of  Internal  Revenue  levied  upon 
the  real  property  of  Great  West  Lumber  Corpora- 
tion described  in  said  purported  mortgage,  Plain- 
tiffs' Pre-Trial  Exhibit  10. 

36.  That  on  December  20  and  26,  1948,  meetings 
of  stockholders  and  directors  of  Great  West  Liunber 
Corporation  were  held  for  the  purpose  of  transact- 
ing the  matters  set  forth  in  Plaintiffs'  Exhibit  1. 

37.  That  on  January  27, 1949,  the  Collector  of  In- 
ternal Revenue  for  the  District  of  Oregon  sold  at 
public  auction  all  of  the  right,  title  and  interest  of 
Great  West  Lumber  Corporation  in  and  to  the  per- 
sonal property  theretofore  levied  upon,  including 
that  described  in  said  purported  mortgage.  Plain- 
tiffs' Pre-Trial  Exhibit  10,  and  all  of  said  corpora- 
tion's right,  title  and  interest  in  and  to  the  real 
property  described  in  said  mortgage.  That  Defend- 
ant, Carl  Rudeen  was  the  successful  bidder  for  said 
real  and  personal  property  for  the  sum  of  $8,000  and 
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said  defendant  has  been  issued  and  now  holds  certi- 
ficates of  sale  covering  said  real  and  personal  prop- 
erty referred  to  herein  as  Defendants'  Pre-Trial  Ex- 
hibits 27  and  28.  That  said  certificates  of  sale  pur- 
port to  allocate  the  sum  of  $7,999.00  toward  the 
purchase  of  personal  property  and  the  sum  of  $1.00 
upon  the  purchase  of  real  property.  That  the  bid 
of  defendant  Carl  Rudeen  was  not  allocated  and  such 
allocation  was  made  by  said  Collector  of  Internal 
Revenue  without  the  authority  or  acquiescence  of 
Defendant,  Carl  Rudeen. 

38.  That  at  the  time  of  said  tax  sale  the  repre- 
sentatives of  the  government  stated  that  plaintiffs 
held  a  mortgage  on  said  property,  but  that  there  is 
a  dispute  as  to  what  else  occurred  at  said  sale  and 
as  to  the  understanding  of  the  parties  at  said  sale. 

39.  After  November  15,  1948,  Defendant  Carl 
Rudeen  engaged  in  activities  in  connection  with  Great 
West  Lumber  Corporation,  the  nature,  extent,  and 
effect  of  which  are  in  dispute.  Letters  written  by  him 
and  telegrams  exchanged  are  material  in  connection 
therewith  and  are  referred  to  herein  as  Defendant 
Rudeen 's  Pre-Trial  Exhibit  29,  a  to  f. 

40.  An  executive  committee  of  the  Board  of  Di- 
rectors of  Great  West  Liunber  Corporation  was 
furnished  certain  purported  financial  statements,  the 
accuracy  of  which  is  not  admitted.  These  statements 
are  referred  to  as  Defendant  Rudeen 's  Pre-Trial 
Exhibit  30,  a  and  g. 

41.  That  it  has  been  stipulated  by  and  between 
plaintiffs  and  defendants  Rudeen  and  Klamath 
County,  Oregon,  that  no  real  property  taxes  are  now 
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due  and  owing  upon  the  above  described  real  prop- 
erty, but  that  there  have  been  assessed,  and  levied 
personal  property  taxes  upon  the  above  designated 
personal  property  in  the  sum  of  $2,860.19  which 
have  not  been  paid  as  indicated  by  stipulation  desig- 
nated as  Plaintiffs'  Pre-Trial  Exhibit  18. 

Plaintiffs'  Contentions 

A.    On  Question  of  Authority  to  Execute 
Mortgage 

1.  That  under  the  By-Laws  and  the  custom  and 
practice  thereunder  actual  authority  was  delegated 
to  Camozzi  to  execute  real  estate  mortgages  under 
the  circumstances  of  this  case. 

2.  That  Camozzi  also  had  apparent  or  ostensible 
authority  to  execute  such  a  mortgage  and  the  cor- 
poration and  its  officers  and  directors  are  estopped 
to  deny  such  authority. 

3.  That  by  accepting  the  benefits  of  the  mortgage 
the  corporation  and  its  officers  and  directors  are 
barred  from  denying  such  authority. 

4.  That  defendant  Rudeen  is  not  in  a  proper 
position  to  raise  the  question  of  lack  of  authority 
to  execute  the  mortgage. 

5.  That  defendant  Rudeen  by  his  individual  con- 
duct is  estopped  from  denying  such  authority. 

In  support  of  the  foregoing  contentions  and  in 
addition  to  the  admitted  facts  above  stated  Plaintiffs 
will  offer  oral  testimony  together  with  the  docu- 
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ments  designated  as  Plaintiffs'  Pre-Trial  Exhibits 
19,  20,  21  and  22. 

B.   On  the  Question  whether  the  Tax  Sale 
Extinguish  the  Mortgage 

1.  That  the  tax  liens  were  inferior  to  the  mort- 
gage because  not  filed  in  Klamath  County  until  after 
the  mortgage  was  filed. 

2.  That  the  tax  sale  was  intended  to  be  subject 
to  said  mortgage. 

3.  That  defendant  Rudeen  is  estopped  by  his  of- 
ficial capacity  and  by  his  individual  conduct  from 
denying  that  said  tax  sale  was  subject  to  said  mort- 
gage. 

In  support  of  the  foregoing  contentions  and  in 
addition  to  the  admitted  facts  above  stated  plain- 
tiffs .will  offer  oral  testimony  together  with  the 
documents  referred  to  as  Plaintiffs'  Pre-Trial  Ex- 
hibits 19,  20  and  21. 

C.    On  Plaintiffs  Request  to  Reform  the 
Mortgage 

1.  That  the  parties  to  the  mortgage  intended  that 
it  apply  to  all  personal  property  and  equipment  on 
or  at  the  site  of  the  sawmill. 

2.  That  the  general  language  of  the  mortgage  is 
reasonably  subject  to  such  interpretation  and  should 
thus  be  so  construed. 

3.  That  otherwise  said  mortgage  should  be  re- 
formed to  reach  such  a  result. 
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E.   On  Plaintiffs  Request  to  Adjudicate 
County  Tax  Liens 

Based  on  stipulation  of  the  parties,  plaintiffs  sub- 
mit that  the  county  tax  liens  should  be  adjudicated 
in  the  amount  of  $2,860.19. 

F.    On  Plaintiffs  Request  for  a  Receiver 

That  under  the  circumstances  of  this  case  a  re- 
ceiver should  be  appointed  pending  its  final  deter- 
mination. 

Defendant  Rudeen's  Contentions 

1.  That  the  purported  mortgage  to  plaintiffs. 
Plaintiffs'  Pre-Trial  Exhibit  10,  was  executed  by 
R.  O.  Camozzi  without  any  authority  of  Great  West 
Lumber  Corporation,  actual  or  ostensible,  so  to  do, 
so  that  the  same  was  not  and  is  not  a  valid  subsist- 
ing lien  on  the  property  therein  described. 

2.  That  defendant  Rudeen  is  entitled  to  assert  the 
invalidity  of  said  mortgage. 

3.  That  said  mortgage  is  ineffective  as  to  personal 
property  not  specifically  described  therein. 

4.  That  defendant  Rudeen  is  the  legal  and  bene- 
ficial owner  of  the  certificates  of  tax  sale.  Defendant 
Rudeen's  Pre-Trial  Exhibits  27  and  28,  and  of  the 
property  therein  described  subject  to  any  existing 
right  of  redemption. 

5.  That  plaintiffs  are  not  entitled  to  a  reforma- 
tion of  the  mortgage.  Plaintiffs'  Pre-Trial  Exhibit 
10. 
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6.  That  no  basis  exists  for  the  appointment  of  a 
receiver. 

7.  That  defendant  Rudeen  is  entitled  to  a  decree 
declaring  him  to  be  the  owner  of  the  real  and  per- 
sonal property  free  from  any  claims  by  plaintiffs. 

In  support  of  these  contentions,  defendant  Rudeen 
will  rely  upon  the  admitted  facts,  upon  all  of  the 
Exhibits  herein  referred  to,  and  upon  oral  testimony 
to  be  offered  upon  the  trial. 

Issues 

1.  Whether  R.  O.  Camozzi  had  authority,  either 
actual  or  apparent,  to  execute  the  mortgage  on  be- 
half of  Great  West  Lumber  Corporation. 

2.  Whether  Defendant  Rudeen  is  entitled  to  as- 
sert that  said  mortgage  was  executed  without  au- 
thority. 

3. .  Whether  as  to  Defendant  Rudeen,  the  mort- 
gage is  valid  as  to  personal  property  not  specifically 
described  therein. 

4.  Whether  the  mortgage  should  be  interpreted 
or  reformed  so  as  to  include  items  of  personal  prop- 
erty not  specifically  mentioned  and  if  so,  what  terms. 

5.  Whether  Defendant  Rudeen  is  entitled  to  as- 
sert priority  of  the  interest  acquired  at  the  tax  sale 
over  the  lien,  if  any,  of  the  mortgage. 

6.  Whether  the  county  tax  liens  of  Klamath 
County  should  be  adjudicated,  and,  if  so,  in  what 
amount. 

7.  Whether  a  receiver  should  be  appointed. 

8.  Whether  a  decree  of  foreclosure  should  be  en- 
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tered  in  favor  of  plaintiffs,  and,  if  so,  what  amount 
of  attorney's  fees  should  be  included. 

9.  Whether  a  decree  should  be  entered  in  favor 
of  Defendant  Rudeen  declaring  him  to  be  the  owner 
of  the  real  and  personal  property  free  from  any 
claim  by  plaintiffs. 

Exhibits 

The  following  exhibits  were  marked  at  the  time 
of  said  pre-trial  conference  and  it  w^as  stipulated 
and  agreed  that  all  of  said  exhibits  may  be  offered 
in  evidence  by  either  party  for  what  they  may  be 
worth. 

Plaintiffs'  Exhibits 

1.  Minutes  of  meetings  of  directors  and  stock- 
holders. 

2.  Audit  dated  9/11/47. 

3.  Audit  dated  11/20/48. 

4.  Contract  dated  10/3/47. 

5.  Record  in  Case  No.  5948. 

6.  Record  in  Case  No.  9060. 

7.  Mortgage  to  B.  &  C.  Liunber  Company. 

8.  Satisfaction  of  Said  Mortgage. 

9.  Promissory  Note. 

10.  Mortgage  to  Plaintiffs. 

11.  Record  5980L. 

12.  Letters  from  Camozzi  to  Fleishman  Lumber 
Company. 

13.  Statement  by  Fleishman  Lbr.  Co. 

14.  Letter  from  Balentine  to  Fleishman  Liunber 
Company. 
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15.  Record  of  Payments  to  Plaintiffs. 

16.  Accounting  Records  of  Plaintiff  of  Work  Per- 
formed. 

17.  Accounting  Records  of  Plaintiff  of  Work  Per- 
formed. 

18.  Stipulation  re  County  Tax  Liens. 

19.  Deposition  of  Harry  Barry. 

20.  Deposition  of  Defendant  Rudeen. 

21.  Answer    and    Cross    Claim    of    Defendant 
Rudeen. 

22.  Contract  between  Great  West  Lumber  Cor- 
poration and  Long. 

Defendant's  Exhibits 

23.  Articles  of  Incorporation. 

24.  By-Laws. 

25.  Notice  of  Tax  Levies  in  Klamath  County. 

26.  Summary  of  Notices  of  Tax  Levies  in  Des- 
chutes County. 

27.  Certificate  of  Sale  of  Real  Property. 

28.  Certificate  of  Sale  of  Personal  Property. 

29.  Letters  and  Telegrams  written  by  Defendant 
Rudeen. 

30.  Financial  Statements  and  Lists  of  Creditors. 

The  foregoing  pre-trial  sets  forth  the  admitted 
facts,  the  contentions  of  the  parties,  the  issues  and 
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the  exhibits.  It  entirely  supersedes  the  pleadings 
which  now  pass  out  of  the  case.  This  order  may  not 
be  amended  except  by  consent  or  to  prevent  mani- 
fest injustice. 

Dated  and  entered  this  the  8th  day  of  June,  A.D., 
1949. 

/s/  JAMES  ALGER  FEE, 

United  States  District  Judge. 

Approved : 

/s/  THOMAS  H.  TONGUE,  III., 
Attorneys  for  Plaintiffs. 

/s/  ROBERT  A.  LEEDY, 

of  Attorneys  for  Defendant, 
Rudeen. 

[Endorsed] :   Filed  June  8,  1949. 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  PRE-TRIAL  ORDER 

This  matter  having  come  on  regularly  for  trial  be- 
fore the  Honorable  James  Alger  Fee,  United  States 
District  Judge,  on  June  8, 1949,  and  a  pre-trial  order 
having  been  entered,  and  it  now^  appearing  that  cer- 
tain issues  of  fact  are  referred  to  in  the  recital  of 
admitted  facts  in  said  pre-trial  order  when  in  fact 
no  such  issues  exist;  and 

It  Further  Appearing  that  said  pre-trial  order 
should  be  amended  by  consent  in  order  to  dispose 
of  said  apparent  issues.  Accordingly,  there  are 
agreed  upon  the  following: 

Additional  Admitted  Facts 

1.  Notwithstanding  the  recitals  of  Paragraph  23 
of  the  admitted  facts  in  said  pre-trial  order,  no  dis- 
pute or  issue  of  fact  exists  with  reference  to  the 
amount  of  the  obligation  incurred  by  Great  West 
Lumber  Corporation  to  the  Plaintiffs  and  owing  on 
October  15,  1948.  | 

2.  Notwithstanding  the  recitals  contained  in 
Paragraph  30  of  the  admitted  facts  in  the  pre-trial 
order  herein,  it  is  agreed  that  none  of  the  personal 
property  involved  was  ever  physically  present  or  at 
rest  in  Deschutes  County,  Oregon,  in  the  ownership 
of  Great  West  Lumber  Corporation  at  or  after  the 
filing  of  notices  of  tax  liens  in  Deschutes  County, 
Oregon,  and  no  controversy  or  issue  of  fact  exists 
with  reference  thereto. 

3.  Notwithstanding  the  general  references  to  the 
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question  of  payment  of  the  obligation  claimed  by 
Plaintiffs  to  be  secured  by  the  mortgage,  Plaintiffs' 
Exhibit  10,  there  is  no  dispute  with  reference  there- 
to, and  it  is  admitted  that  said  indebtedness  is  un- 
paid and  that  the  balance  thereunder  is  the  sum  of 
$9546.63. 

Dated  and  Entered  this  11th  day  of  July,  1949. 

/s/  JAMES  ALGER  FEE, 

United  States  District  Judge. 

Approved : 

/s/  THOMAS  H.  TONGUE,  III., 
of  Attorneys  for  Plaintiffs. 

/s/  ROBERT  A.  LEEDY, 

of  Attorneys  for  Defendant 
Rudeen. 

[Endorsed]  :   Filed  July  11,  1949. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  entitled  cause  having  come  on  regularly 
for  trial  on  June  8,  1949,  before  the  Court,  sitting 
in  Klamath  Falls,  Oregon,  without  a  jury,  plaintiffs 
appearing  by  and  through  U.  S.  Balentine  and 
Thomas  H.  Tongue,  III,  their  attorneys,  defendants 
Great  West  Lumber  Corporation  and  Klamath 
County,  Oregon,  appearing  not,  and  defendant  Carl 
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Rudeen  appearing  by  and  through  Robert  A.  Leedy, 
his  attorney,  and  the  Court  having  heard  the  testi- 
mony and  having  examined  the  evidence  offered  by 
both  parties  and  the  cause  having  been  submitted  to 
the  Court  for  decision  and  the  Court,  having  con- 
sidered written  memoranda  and  oral  arguments  sub- 
mitted by  both  parties  and  being  advised  in  the 
premises,  now  makes  findings  of  fact  and  conclusions 
of  law  as  follows: 

FINDINGS  OF  FACT 

I. 

That  defendant  Great  West  Lumber  Corporation, 
an  Idaho  corporation,  was  organized  on  or  about 
November  1,  1946,  for  the  purpose  of  operating  a 
saw  mill  in  Klamath  County,  Oregon ;  that  the  Pres- 
ider^t  and  General  Manager  of  said  corporation  and 
its  sole  and  only  officer  present  in  the  State  of  Ore- 
gon during  the  times  involved  herein  was  one  R.  0. 
Camozzi ;  that  the  stockholders  and  directors  thereof 
became  inactive  and  failed  to  hold  regular  meetings 
or  to  take  an  active  part  in  the  affairs  of  said  cor- 
poration or  to  supervise  the  activities  of  said  Presi- 
dent and  General  Manager,  and  acquiesced  in  all  of 
his  acts,  and  under  the  by-laws  of  said  corporation 
and  the  custom  and  practice  thereunder,  said  stock- 
holders and  directors  conferred  and  delegated  both 
actual  and  apparent  authority  upon  its  said  Presi- 
dent and  General  Manager  to  take  charge  of,  oper- 
ate, manage  and  control  all  of  the  affairs  of  the  cor- 
poration in  Oregon,  including  the  operation  of  its 
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saw  mill  in  Klamath  County,  and  also  including  all 
things  which  he  considered  to  be  necessary  or  proper 
in  connection  therewith;  that  such  actual  and  ap- 
parent authority  included  power  to  execute  a  certain 
mortgage  dated  August  4,  1948,  to  plaintiffs  to  se- 
cure a  promissory  note  payable  to  plaintiffs  under 
the  same  date,  in  the  siun  of  $10,000.,  of  which  the 
sum  of  $9,546.63  is  still  due  and  owing  on  the  prin- 
cipal thereof  and  that  said  mortgage  was  duly  re- 
corded in  Klamath  County  on  August  5, 1948. 

II. 

That  at  and  prior  to  the  time  of  the  execution  of 
said  note  and  mortgage  plaintiffs  had  filed  suit 
against  said  corporation  to  recover  the  siun  of  $15,- 
134.97  and  had  secured  an  attachment  against  the 
lumber  produced  by  the  saw  mill  of  said  corporation 
and  awaiting  sale,  and  a  preliminary  injunction  re- 
straining all  sales  of  lumber  by  said  corporation; 
that  as  a  result  thereof  the  saw  mill  of  said  corpora- 
tion was  forced  to  cease  operations  and  only  re- 
sumed operations  when  the  mortgage  was  executed 
and  the  attachment  released  and  the  injunction  dis- 
missed; that  plaintiffs  declined  to  release  said  at- 
tachment or  to  dismiss  said  injunction,  unless  pro- 
vided with  security  for  said  obligation  by  way  of  a 
mortgage ;  that  to  call  a  meeting  of  the  directors  of 
said  corporation  at  its  home  office  in  Idaho  to  con- 
sider said  matter  would  have  required  a  delay  of 
several  days ;  that  it  was  not  practicable  to  call  such 
a  meeting  under  the  circumstances ;  that  the  Presi- 
dent and  General  Manager  of  said  corporation  had 
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substantial  reason  to  believe  that  such  an  emergency 
existed  as  to  seriously  threaten  the  a:ffairs  of  said 
corporation,  unless  said  mortgage  was  executed  im- 
mediately and  without  such  delay ;  that  the  execution 
of  said  mortgage  was  reasonably  necessary  to  pre- 
vent substantial  loss  and  that  the  execution  thereof 
enabled  said  corporation  to  secure  a  release  of  said 
attachment  and  a  dismissal  of  said  injunction,  to 
resume  sales  of  lumber  and  to  escape  the  danger  of 
closing  its  saw  mill  operations  and  was  of  substantial 
benefit  to  said  corporation  and  to  its  directors  and 
stockholders. 

III. 

That  at  the  time  of  the  execution  of  said  mortgage 
and  immediately  thereafter  the  directors  of  said  cor- 
poration had  reason  to  know  of  all  of  the  facts  re- 
lating thereto  and  an  opportunity  to  inform  them- 
' selves  as  to  all  of  said  facts;  that  thereafter  and  not 
later  than  November  17,  1948,  the  directors  of  said 
corporation  at  a  special  meeting  of  said  directors 
considered  the  matter  of  the  execution  of  said  note 
and  mortgage  and  neither  at  that  time  nor  at  any 
time  thereafter  took  any  action  whatever  to  rescind 
or  reject  said  mortgage  or  to  deny  that  said  mort- 
gage was  a  duly  authorized,  valid  and  existing  ob- 
ligation of  said  corporation  and  the  execution  of  said 
mortgage  has  been  ratified  by  the  directors  of  said 
corporation. 

IV. 

That  said  corporation  was  duly  served  with  a  copy 
of  the  complaint  and  summons  herein  and  has  failed 
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to  deny  any  of  the  allegations  of  said  complaint  or 
to  contest  the  entry  of  a  decree  as  prayed  for  therein 
and  is  now  in  default. 

V. 

That  defendant  Rudeen  was  at  the  time  of  the  ex- 
ecution of  said  note  and  mortgage  and  at  all  times 
thereafter  a  stockholder  and  director  of  said  cor- 
poration ;  that  following  the  execution  of  said  mort- 
gage and  the  notice  thereof  to  the  directors  of  said 
corporation,  as  aforesaid,  defendant  Rudeen  under- 
took an  attempt  to  reorganize  the  affairs  of  said  cor- 
poration, to  salvage  the  assets  thereof  and  to  bid 
upon  the  assets  of  said  corporation  at  a  sale  con- 
ducted on  January  27,  1949,  by  the  Collector  of  In- 
ternal Revenue  pursuant  to  warrants  of  distraint 
for  unpaid  federal  Internal  Revenue  taxes  levied 
upon  the  real  and  personal  property  of  said  cor- 
poration in  Klamath  County,  Oregon ;  including  the 
property  described  in  the  aforesaid  mortgage;  but 
that  notices  of  tax  liens  for  said  unpaid  taxes  were 
not  filed  in  Klamath  County,  Oregon,  until  after  the 
recording  of  said  mortgage. 

VI. 

That  at  said  tax  sale  on  January  27, 1949,  defend- 
ant Rudeen  submitted  a  bid  of  $8,000,  for  the  real 
and  personal  property  of  said  corporation  subject 
to  said  tax  liens,  which  said  property  w^as  originally 
purchased  and  constructed  by  said  corporation  at 
a  cost  in  excess  of  $200,000.  and  was  the  successful 
bidder  at  said  tax  sale;  that  prior  to  said  tax  sale 
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defendant  had  full  and  complete  knowledge  of  all 
of  the  facts  relating  to  the  execution  of  said  mort- 
gage and  with  said  knowledge  mailed  a  letter  dated 
January  6,  1949,  to  plaintiffs,  recognizing  the  exist- 
ence and  validity  of  said  mortgage,  stating  that  the 
corporation  had  no  funds  to  pay  it  and  that  the 
aforesaid  tax  sale  would  be  subject  to  said  mort- 
gage; that  at  the  time  of  said  sale  and  thereafter 
defendant  further  recognized  the  existence  and 
validity  of  said  mortgage  and  that  said  sale  was  sub- 
ject thereto;  that  plaintiffs  had  reason  to  and  did 
rely  upon  the  aforesaid  conduct  and  representations 
of  defendant  Rudeen  and  that  said  defendant 
Rudeen  was  not  an  innocent  or  bona  fide  purchaser 
and  that  said  defendant  Rudeen  is  estopped  thereby 
to  deny  the  validity  of  said  mortgage  and  that  said 
tax  sale  was  subject  to  said  mortgage. 

VII. 

That  the  aforesaid  mortgage  was  intended  to  and 
did  cover  the  N.E.  %  of  the  S.E.  ^4  of  Sec.  13,  T. 
23  S.,  Range  9,  E.  of  the  W.M.,  together  with  a  com- 
plete saw  mill  situate  thereon,  which  said  real  prop- 
erty is  described  and  covered  by  said  mortgage  and 
that  said  mortgage  covers  the  following  items  of  saw 
mill  equipment: 

Hercules  3  KW  Generators;  1  Koehler  11/2  KW 
Generator ; 

U.  S.  Army  Sig.  Corps  1%  KW  Gen.  Motor  No. 
63655  Model  1  M  21-A; 

140  H.P.  Hercules  Motor,  Model  ZXB  Motor  No. 
315987-3  DW; 
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1  Model  HXE  6  Cyl.  Motor  Stand  and  Transmis- 
sion No.  327206 ; 

120  H.P.  Red  Seal  R-6-02-1040  Gas  Motor  with 
twin  disc  clutch; 

35  H.P.  Red  Seal  F226  Clutch  C-103124,  Spec.  No. 
18557,  P. A.  244-302; 

Hercules  Motor  95  H.P.  Model  RXLD  137290  (6 
Cyl.) ; 
Convey  Motor,  35  H.P.  Red  Seal  F  266; 

~  Red  Seal  55  H.P.  M  290-425  Twin  Disc  Clutch 
for  log  haul ; 

Log  Haul  Chain  and  equipment; 

Green  chain  motor; 

Log  Haul  chain  and  equipment; 

Chrysler  Industrial  8  Cyl.  Motor  C-36,  Ind.  -9-99 
Serial  No.  7990 — Automotive  Clutch; 

Continental  Red  Seal  No.  F  162-29341  and  Clutch; 

Air  Cool  Wisconsin  22  H.P.  Model  V.E.  4  Serial 
No.  869394  Specification  No.  36756; 

Wisco  6  H.P.  Motor,  Air  cool; 

2 — 350  Gal.  water  pumps,  1  stationary,  1  portable ; 

45  H.P.  Gas  Motor  Jammer  for  Log  Haul ; 

Small  Head  Rig  and  Carriage; 

Big  Head  Rig  and  Carriage; 

Edger; 

Trim  Saw; 

Waste  Conveyor; 

2  Lath  Machines; 
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Green  chain ;  capacity  80,000  ft. ; 

2  Boilers,  Straw  Burners; 

Steam  Rigger; 

1  Double  Head; 

1  Single  Head; 

Saws  and  Filing  Equipment; 

Aluminum  covered  mill  building,  approx.  60x120 
feet; 

120  H.P.  Red  Seal  R-6-02-3602  Gas  Motor  with 
twin  disc  clutch. 

VIII. 

That  it  has  been  stipulated  by  and  between  plain- 
tiffs and  defendant  Rudeen  and  Klamath  County, 
Oregon,  that  no  real  property  taxes  are  due  and 
owing  upon  the  above  described  real  property,  but 
that  there  has  been  assessed  and  levied  personal 
property  tax  in  the  sum  of  $3,369.32  which  have  not 
been  paid. 

IX. 

That  a  reasonable  sum  to  be  allowed  as  attorneys' 
fees  to  attorneys  for  plaintiffs  in  view  of  the  nature 
of  this  cause,  the  amount  of  money  and  property 
involved,  the  nature  of  the  legal  issues,  the  time 
involved  in  the  investigation  of  the  case,  preparation 
of  pleadings,  taking  of  depositions,  pre-trial,  prep- 
aration for  trial,  trial,  the  preparation  of  memoran- 
dum briefs  and  for  oral  argument  and  in  the  prep- 
aration of  proposed  findings  of  fact  and  conclusions 
of  law,  and  in  consideration  of  the  testimony  sub- 
mitted as  to  the  reasonable  value  of  said  services 
is  the  sum  of  $1,250.00. 
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CONCLUSIONS  OF  LAW 

I. 

That  there  was  both  actual  and  apparent  authority 
for  the  execution  by  the  President  and  General  Man- 
ager of  defendant  Great  West  Lumber  Corporation 
of  the  mortgage  on  behalf  of  said  corporation,  dated 
August  4,  1948,  in  favor  of  plaintiffs  herein. 

11. 
That  the  stockholders  and  directors  of  said  cor- 
poration subsequently  ratified  the  execution  of  said 
mortgage  and  are  estopped  from  denying  the  val- 
idity thereof. 

III. 
That  an  order  of  default  herein  should  be  entered 
against  defendant  Great  West  Lumber  Corporation. 

IV. 

That  defendant  Rudeen  has  not  established  that 
his  alleged  purchase  of  the  property  involved  herein 
at  the  tax  sale  of  January  27,  1949,  was  a  bona  fide 
transaction  or  by  an  innocent  purchaser,  or  for  an 
adequate  consideration,  and  that  defendant  Rudeen 
was  not  an  innocent  or  bona  fide  purchaser  and  is 
likewise  estopped  from  and  not  in  a  position  to  deny 
the  validity  of  said  mortgage. 

V. 

That  said  mortgage  is  a  valid  and  subsisting  lien 
upon  the  properties  described  herein  and  is  prior  in 
time  and  superior  to  any  claim  of  defendant  Rudeen 
or  of  or  on  behalf  of  said  corporation. 
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VI. 

That  plaintiffs  are  entitled  to  have  said  mortgage 
foreclosed  and  the  property  hereinabove  described 
sold  in  the  manner  prescribed  by  law,  and  the  pro- 
ceeds from  such  sale  applied  to  the  payment  of 
monies  due  as  aforesaid;  that  is  to  say,  that  plain- 
tiffs recover  the  sum  of  $9,546.63  and  also  the  sum 
of  $1,250.00  for  attorneys'  fees,  together  with  plain- 
tiffs' costs  herein,  with  interest  at  the  rate  of  six 
per  cent  per  annum  until  paid,  and  the  charges  of 
said  sale. 

VII. 

That  said  property  be  sold  according  to  law  by 
an  official  to  be  appointed  by  this  Court,  and  the  pro- 
ceeds applied  to  the  payment  of  the  amount  due  on 
said  promissory  note  and  mortgage,  with  interest, 
disbursements  and  attorneys'  fees;  that  plaintiffs 
and  any  other  parties  to  this  action  may  become  a 
purchaser  at  the  sale  of  said  property ;  and  that  the 
property  ordered  to  be  sold  as  aforesaid  is  as  de- 
scribed in  Paragraph  VII  of  the  Findings  of  Fact 
herein. 

VIII. 

That  personal  property  taxes  in  the  amount  of 
$3,369.32  are  due  and  owing  on  said  property  to 
Klamath  County,  Oregon. 

Dated  this  19th  day  of  February,  1950. 

/s/  JAMES  ALGER  FEE, 

United  States  District  Judge. 

Acknowledgment  of  Service  attached. 

[Endorsed]  :   Filed  February  19,  1951. 
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In  the  United  States  District  Court  for  the 
District  of  Oregon 

Civil  No.  4401 

R.  G.  LILLY  and  M.  M.  VALENTINE,  doing  busi- 
ness under  the  assumed  name  and  style  of  Lilly 
&  Valentine  Trucking  Company, 

Plaintiffs, 

vs. 

GREAT  WEST  LUMBER  CORPORATION,  a 
corporation,  and  CARL  RUDEEN,  and  KLAM- 
ATH COUNTY,  OREGON,  a  municipal  cor- 
poration, 

Defendants. 

DECREE  OF  FORECLOSURE  AND  ORDER 

OF  SALE 

The  above  entitled  cause  having  come  on  regularly 
for  trial  on  June  8,  1949,  before  the  Court  sitting  in 
Klamath  Falls,  Oregon,  without  a  jury,  plaintiffs 
appearing  by  and  through  U.  S.  Balentine  and 
Thomas  H.  Tongue,  III,  their  attorneys,  defendant 
Klamath  County,  Oregon,  appearing  not,  and  de- 
fendant Great  West  Lumber  Corporation  appear- 
ing not,  and  an  order  of  default  having  been  entered 
against  said  defendant,  and  defendant  Carl  Rudeen 
appearing  by  and  through  Robert  A.  Leedy,  his  at- 
torney, and  the  Court  having  heard  the  testimony 
and  having  examined  the  evidence  offered  by  both 
parties,  and  the  cause  having  been  submitted  to  the 
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Court  for  decision  and  the  Court,  having  considered 
written  memoranda  and  oral  arguments  submitted 
by  both  parties  and  having  made  and  caused  to  be 
filed  herein  its  Findings  of  Fact  and  Conclusions 
of  Law ;  Now,  Therefore ; 

It  Is  Ordered,  Adjudged  and  Decreed  as  follows: 

(1)  That  plaintiffs  have  judgment  against  de- 
fendant Great  West  Lumber  Corporation  in  the  sum 
of  $9,546.63,  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum  from  August  4,  1948,  until  paid, 
together  with  attorneys'  fees  in  the  sum  of  $1,250.00, 
and  such  costs  and  disbursements  as  may  be  taxed, 
with  interest  at  6  per  cent  per  annum  from  the  date 
hereof  until  payment  thereof. 

(2)  That  the  mortgage  dated  August  4,  1948,  un- 
der which  plaintiffs  were  named  as  mortgagees  and 
defendant   Great   West   Lumber   Corporation  was 

'named  as  mortgagor,  shall  be  foreclosed  as  provided 
by  law  and  as  hereinafter  directed. 

(3)  That  pursuant  to  said  foreclosure  the  prop- 
erty hereinafter  described  shall  be  sold  at  public 
auction  according  to  law  and  that  plaintiffs  or  any 
of  the  parties  to  this  suit  may  purchase  at  said  sale ; 

(4)  That  said  sale  shall  be  made  at  public  auc- 
tion, for  cash,  by  the  United  States  Marshal  herein- 
after designated ;  that  out  of  the  proceeds  of  said  sale 
said  Marshal  retain  his  fees  and  disbursements  on 
said  sale,  pay  to  Klamath  County,  Oregon,  for  taxes 
the  sum  of  $3,369.32,  pay  to  the  plaintiffs  or  their 
attorneys  out  of  said  proceeds  such  costs  and  dis- 
bursements as  may  be  allowed  herein,  and  the  sum 
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of  One  Thousand  Two  Hundred-Fifty  Dollars 
($1,250.00)  allowed  by  this  Court  as  attorneys'  fees, 
with  interest  thereon  at  the  rate  of  six  per  cent  per 
annum  from  the  date  hereof  until  paid,  and  the  sum 
of  $9,546.63,  with  interest  thereon  at  the  rate  of  six 
per  cent  per  annum  from  August  4,  1948  until  paid, 
or  so  much  thereof  as  said  sale  proceeds  permit ;  and 
that  said  Marshal  take  and  return  to  this  Court  re- 
ceipts for  the  amounts  so  paid,  to  be  presented  to 
this  Court,  together  with  his  return  and  report  of 
sale,  and  any  surplus  monies  which  may  remain 
after  applying  the  proceeds  of  sale  as  aforesaid 
within  ten  (10)  days  after  making  said  sale;  said 
surplus,  if  any  there  be,  to  abide  the  further  order 
of  this  Court. 

(5)  That  the  defendants  and  all  persons  claim- 
ing from  and  under  them  be  and  they  are  hereby 
forever  barred  and  foreclosed  of  and  from  all  equity 
of  redemption  and  a  claim  in  or  tu  said  property, 
and  all  parts  thereof,  except  such  right  of  redemp- 
tion as  they  may  have  by  law  from  said  sale,  and 
Jack  R.  Caufif^ld,  United  States  Marshal,  is  hereby 
appointed  to  conduct  said  sale,  the  fees  prescribed 
by  statute  being  hereby  fixed  and  allowed  said 
United  States  Marshal  as  and  for  reasonable  com- 
pensation for  his  services  in  that  behalf. 

(6)  The  property  hereinabove  referred  to  con- 
sists of  the  KE.  %  of  the  S.E.14  of  Sec.  13,  Town- 
ship 23  S.,  Range  9,  E.  of  the  W.M.,  together  with 
a  complete  saw  mill  situate  thereon  and  including 
the  following  items  of  saw  mill  equipment : 
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Hercules  3  KW  Generators;  1  Koehler  li/g  KW 
Generator ; 

U.  S.  Army  Sign.  Corps  1%  KW  Gen.  Motor  No. 
63655  Model  1M21-A; 

140  HP  Hercules  Motor,  Model  ZXB  Motor  No. 
315987-3  KW; 

1  Model  HXE  6  Cyl.  Motor  Stand  and  transmis- 
sion No.  327206 ; 

120  HP  Red  Seal  R-6-02-3602  Gas  Motor  with 
twin  disc  clutch; 

120  HP  Red  Seal  R-6-02-1040  Gas  Motor  with 
twin  disc  clutch ; 

35  HP  Red  Seal  F226  Clutch  C-103124,  Specifica- 
tion No.  18557,  P. A.  244-302; 

Hercules  Motor  95  HP  Model  RXLD  137290  (6 

Cyl.) ; 

Convey  Motor,  35  HP  Red  Seal  F  266; 

Red  Seal  55  HP  M  290-425  Twin  Disc  Clutch  for 
log  haul; 

T,og  Hani  chain  and  equipment; 

Chrysler  Industrial  8  Cyl.  Motor  C-36,  Ind.  -9-99 
Serial  No.  7990~Automotive  Clutch; 

Green  chain  motor ; 

Continental  Red  Seal  No.  F  162-29341  and  Clutch; 

Air  Cool  Wisconsin  22  HP  Model  V.E.  4  Serial 
No.  869394  Specification  No.  36756; 

Wisco  6  HP  Motor,  Air  cool; 

2 — 350  Gal.  water  pumps,  1  stationary,  1  portable ; 

45  HP  Gas  Motor  Jammer  for  Log  Haul; 

Small  Head  Rig  and  Carriage; 

Big  Head  Rig  and  Carriage ; 

Edger; 
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Trim  Saw; 

Waste  Conveyor; 

2  Lath  Machines; 

Green  chain,  capacity,  80,000  ft.; 

2  Boilers,  Straw  Burners; 

Steam  Rigger; 

1  Double  Head ; 

1  Single  Head; 

Saws  and  Filing  Equipment; 

Aluminum  covered  mill  building,  approx.  60x120 
feet. 

Dated  this  19th  day  of  February,  1951. 

/s/  JAMES  ALGER  FEE, 
U.  S.  District  Judge. 

[Endorsed] :   Filed  February  19,  1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS 

To  R.  G.  Lilly  and  M.  M.  Valentine,  Plaintiffs,  and 
Hicks,  Davis  &  Tongue  and  U.  S.  Balentine, 
their  attorneys: 

Notice  is  hereby  given  that  Carl  Rudeen,  one  of 
the  Defendants  above  named,  hereby  appeals  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
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the  final  judgment  and  decree  entered  herein  on 
February  19,  1951. 

/s/  ROBERT  A.  LEEDY, 

BARZEE,  LEEDY  &  KEANE, 

Attorneys  for  Appellant  Carl 
Rudeen. 

Acknowledgment  of  Service  attached. 

[Endorsed]  :   Filed  March  21,  1951. 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 
Know  All  Men  by  These  Presents :  That 

Whereas,  Carl  Rudeen,  one  of  the  Defendants 
above  named,  has  given  notice  of  appeal  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from 
the  judgment  and  decree  made  and  entered  herein 
on  February  19,  1951: 

Now,  Therefore,  United  Pacific  Insurance  Com- 
pany, a  surety  company  qualified  to  do  business  in 
the  District  of  Oregon,  is  by  these  presents  firmly 
bound  unto  the  Plaintiffs  above  named  in  the  sum 
of  Two  Hundred  Fifty  00/lOOths  Dollars  ($250.00). 

The  condition  of  this  obligation  is  such  that  if 
Carl  Rudeen,  said  Appellant,  shall  pay  all  costs  if 
the  appeal  is  dismissed  or  the  judgment  affirmed,  or 
such  costs  as  the  appellate  court  may  award  if  the 
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judgment  is  modified,  then  this  obligation  shall  be 
void,  but  otherwise  in  full  force  and  effect. 

Dated  this  21st  day  of  March,  1951. 
[Seal]  UNITED  PACIFIC  INSURANCE 

COMPANY, 
Surety 
/s/  By   EDWARD  T.  LYNCH, 
Attorney-in-fact. 

Acknowledgment  of  Service  attached. 
[Endorsed]  :   Filed  March  21,  1951. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

Comes  now  Carl  Rudeen,  Defendant-Appellant 
herein,  and  states  that  the  points  on  which  he  in- 
tends to  rely  on  the  appeal  are  as  follows: 

1.  The  evidence  is  insufficient  to  support  the  find- 
ings of  fact. 

2.  The  findings  of  fact  are  clearly  erroneous. 

3.  The  evidence  will  support  only  findings  of  fact 
leading  to  conclusions  of  law  requiring  a  decree  for 
this  Defendant  in  accordance  with  his  contentions 
herein. 

/s/  ROBERT  A.  LEEDY, 

Of  Attorneys  for  Defendant- Ap- 
pellant Carl  Rudeen. 

Acknowledgment  of  Service  attached. 
[Endorsed] :  FHed  April  3,  1951. 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMISSION  OF  EXHIBITS 

This  matter  coming  before  the  Court  upon  the 
motion  of  Defendant- Appellant  Carl  Rudeen  for  an 
order  directing  the  Clerk  of  this  Court  to  transmit 
the  exhibits  herein  to  the  appellate  court,  and  the 
parties  having  stipulated  through  their  attorneys  of 
record  that  an  order  may  enter  for  the  transmission 
of  said  exhibits ;  now,  therefore,  it  is  hereby 

Ordered  that  the  Clerk  of  this  Court  be  and  he  is 
hereby  directed  to  transmit  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  all 
of  the  exhibits  introduced  in  evidence  herein,  being 
numbered  1  to  30,  inclusive,  as  described  in  the  stipu- 
lation of  the  parties  herein  designating  the  record 
upon  appeal. 

Dated  and  entered  this  16th  day  of  April,  1951. 

/s/  JAMES  ALGER  FEE, 
Judge. 

[Endorsed] :    Filed  April  16,  1951. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  DESIGNATING  RECORD 
UPON  APPEAL 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  Plaintiffs,  through  their  attorneys  of  re- 
cord, and  the  appealing  Defendant,  Carl  Rudeen, 
through  his  attorneys  of  record,  that  the  portions  of 
the  record,  proceedings  and  evidence  herein  to  be 
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included  in  the  record  on  appeal  shall  be  as  follows : 

Final  judgment  and  decree; 

Complaint ; 

Answer  and  cross-claim  of  Defendant  Carl  Ru- 
deen; 

Answer  to  cross-claim ; 

Pre-trial  order; 

Amendment  to  pre-trial  order; 

Findings  of  fact  and  conclusions  of  law; 

Transcript  of  testimony ; 

All  exhibits  (numbered  1  to  30,  inclusive) ; 

Notice  of  appeal; 

Bond  on  appeal. 

Dated  this  28th  day  of  March,  1951. 

/s/  THOMAS  H.  TONGUE,  III. 
Of  Attorneys  for  Plaintiffs. 

/s/  ROBERT  A.  LEEDY, 

Of  Attorneys  for  Appealing  De- 
fendant Carl  Rudeen. 

[Endorsed]  :   Filed  April  3,  1951. 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1949 
Mar.  28 — Filed  petition  for  removal  from  Klamath 

County,  Oregon. 
Mar.  28 — Filed  bond  of  Carl  Rudeen,  petitioner. 
Mar.  30 — Filed  notice  of  removal. 
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1949 

Apr.  5 — Filed  answer  and  cross-claim  of  deft.  Carl 
Rudeen. 

Apr.  18 — Entered  order  setting  for  pre-trial  confer- 
ence May  31, 1949.  Fee. 

Apr.  20 — Filed  appearance  of  Hicks,  Davis  &  Ton- 
gue, Edwin  D.  Hicks  and  William  Hale,  as 
attys.  for  pltf. 

Apr.  26 — Filed  motion  for  order  for  service  by  C.  L. 
McCauley. 

Apr.  26 — Filed  and  entered  order  for  service  by  C.  L. 
McCauley. 

Apr.  26 — Filed  praecipe  of  W.  M.  Davis  for  issu- 
ance of  summons  on  Great  West  Lumber 
Corp. 

Apr.  27 — Mailed  summons  to  C.  L.  McCauley  for 
service  on  Great  West  Liunber  Corp. 

Apr.  29 — Filed  summons  with  return. 

May  13— At  Pendleton:  Set  for  P.T.C.  June  7,  trial 
June  8,  1949,  at  Klamath  Falls.  Fee. 

Jun.  7 — At  Klamath  Falls:  Entered  order  setting 
for  pre-trial  conference  June  8,  1949.  Fee. 

Jun.  7 — At  Klamath  Falls:  Filed  answer  to  cross 
claim. 

Jun.  8 — At  Klamath  Falls:  Filed  and  entered  pre- 
trial order. 

Jun.  8 — At  Klamath  Falls:  Record  of  trial  before 
the  Court,  order  allowing  plffs  2  wks,  deft. 
2  wks  thereafter  and  plffs  2  wks  thereafter 
to  file  briefs.  Fee. 

Jun.  17— Filed  exhibits:  Plffs  1  to  22;  Deft.  Rudeen 
23  to  30  e. 
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1949 

Jun.  27 — Filed  plaintiffs'  motion  for  extension  of 
time  to  file  memorandum. 

July   6 — Filed  transcript  of  testimony. 

July  11 — Filed  and  entered  order  allowing  plaintiff 
to  June  27,  1949  to  file  brief.  Fee. 

July  11 — Filed  plaintiffs'  brief. 

July  11 — Filed  and  entered  amendment  to  pre-trial 
order.  Fee. 

July  11 — Filed  motion  of  deft.  Rudeen  for  extension 
of  time  to  file  brief. 

July  11 — Filed  and  entered  order  allowing  deft. 
Rudeen  to  July  18,  1949  to  file  brief.  Fee. 

July  18 — Filed  brief  of  deft.  Rudeen. 

Aug.    1 — Filed  plaintiffs  reply  memorandum. 

Aug.    1 — Filed  transcript  of  testimony  June  8, 1949. 

1950 

Jan.  6 — Entered  order  setting  cause  for  final  argu- 
ment on  Jan.  23,  1950  at  2  p.m.  Fee. 

Jan.  23 — Record  of  trial  (submitted).  Fee. 

Apr.    3 — Record  of  opinion.  Fee. 

May  12 — Filed  motion  for  order  of  default  as  to 
Great  West  Lumber  Corporation. 

May  12 — Filed  stipulation  as  to  amount  of  taxes  due 
Klamath  County. 

May  22 — Filed  objections  to  proposed  findings  and 
conclusions. 

May  22 — Filed  requested  findings  and  conclusions  of 
defendant  Carl  Rudeen  and  proposed  amend- 
ments to  findings  and  conclusions. 

1951 

Feb.  5 — Entered  order  setting  for  hearing  on  ob- 
jections to  findings  for  Feb.  9,  1951.  Fee. 
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1951 

Feb.   9 — Record  of  hearing  on  objections  to  findings. 

Fee. 
Feb.   9 — Filed  and  entered  order  of  default  as  to 

Great  West  Lumber  Corporation.  Fee. 
Feb.  19 — Filed  stipulation  re  taxes  due. 
Feb.  19 — Filed  and  entered  findings  of  fact  and  con- 
clusions of  law.  Fee. 
Feb.  19 — Filed  and  entered  judgment.  Fee. 
Feb.  24 — Entered  judgment  in  lien  docket. 
Mar.  21 — Filed  notice  of  appeal  by  deft.  Carl  Ru- 

deen. 
Mar.  21 — Filed  bond  on  appeal. 
Apr.    3 — Filed  stipulation  designating  record  upon 

appeal. 
Apr.   3 — Filed  statement  of  points  on  appeal. 
Apr.  12 — Filed  motion  for  order  for  Clerk  to  send 

exhibits. 
Apr.  12 — Filed  stipulation  for  Clerk  to  send  exhibits. 
Apr.  16 — Filed  and  entered  order  for  Clerk  to  send 

exhibits.  Fee. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
complaint,  answer  and  cross-claim  of  Carl  Rudeen, 
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Answer  to  cross-claim,  pre-trial  order,  amendment 
to  pre-trial  order,  findings  of  fact  and  conclusions 
of  law,  decree  of  foreclosure  and  order  of  sale,  no- 
tice of  appeal,  cost  bond  on  appeal,  statement  of 
points  on  appeal,  order  for  transmission  of  exhibits, 
designation  of  record  on  appeal,  and  transcript  of 
docket  entries,  constitute  the  record  on  appeal  from 
a  decree  of  said  court  in  a  cause  therein  numbered 
Civil  4401,  in  which  R.  G.  Lilly  and  M.  M.  Valentine, 
doing  business  under  the  assumed  name  and  style 
of  Lilly  &  Valentine  Trucking  Company,  are  plain- 
tiffs and  appellees,  and  Carl  Rudeen  is  defendant 
and  appellant;  that  the  said  record  has  been  pre- 
pared by  me  in  accordance  with  the  designation  of 
contents  of  record  on  appeal  filed  by  the  appellant, 
and  in  accordance  with  the  rules  of  this  court. 

I  further  certify  that  there  is  enclosed  herewith 
duplicate  transcript  of  testimony  dated  June  8, 1949 
filed  in  this  office  in  this  cause,  together  with  ex- 
hibits Nos.  1  to  3  inclusive,  5  to  15  inclusive,  18  to  25 
inclusive,  27  to  30-c  inclusive. 

I  further  certify  that  the  cost  of  filing  notice  of 
appeal,  $5.00,  has  been  paid  by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  23rd  day  of  April,  1951. 

[Seal]  LOWELL  MUNDORFF, 

Clerk. 

/s/  By  F.  L.  BUCK, 

Chief  Deputy. 
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In  the  United  States  District  Court  for  the 
District  of  Oregon 

Civil  No.  4401 

R.  G.  LILLY  and  M.  M.  VALENTINE,  doing  busi- 
ness under  the  assumed  name  and  style  of  Lilly 
&  Valentine  Trucking  Company, 

Plaintiffs, 

vs. 

GREAT  WEST  LUMBER  CORPORATION,  a 
corporation,  and  CARL  RUDEEN,  and  KLAM- 
ATH COUNTY,  OREGON,  a  municipal  cor- 
poration, 

Defendants. 

Before : 

Honorable  James  Alger  Fee,  Judge. 

Appearances : 

Mr.  Thomas  H.  Tongue,  III,  and  Mr.  U.  S.  Bal- 

entine,  of  attorneys  for  plaintiffs. 
Mr.  Robert  A.  Leedy,  of  attorneys  for  defendant 

Carl  Rudeen. 

TRANSCRIPT  OF  TESTIMONY 

Klamath  Falls,  Oregon,  June  8,  1949 

Mr.  Tongue :  If  your  Honor  please,  there  are  two 
or  three  preliminary  matters,  if  we  may  proceed 
with  those  things. 

The  Court:    Yes. 

Mr.  Tongue :    I  might  say  that  all  of  the  pre-trial  j 
exhibits  have  been  marked,  and  at  this  time,  pursuant 
to  stipulation,  we  will  submit  on  behalf  of  the  plain- 


i 
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tiff  all  of  the  pre-trial  exhibits  marked  for  identifi- 
cation and  listed  in  the  pre-trial  order  as  plaintiffs' 
pre-trial  exhibits. 

Mr.  Leedy :  There  is  no  objection  to  their  admis- 
sion in  evidence.  The  defendant  also  wishes  at  this 
time  to  offer  the  pre-trial  exhibits  marked  for  the 
defendant. 

The  Court:    All  exhibits  are  received  by  consent. 

(The  documents  heretofore  marked  as  Plain- 
tiffs' Pre-Trial  exhibits  1,  2,  3,  4,  5,  6,  7,  8,  9, 
10,  11,  12  (A  and  B),  13,  14,  15,  18,  19,  21  and 
22,  were  thereupon  received  in  evidence ;  and  the 
documents  heretofore  marked  as  Defendant  Ru- 
deen's  pre-trial  exhibits  23,  24,  25,  27,  28,  29  (A 
to  F),  and  30  (A  to  C),  were  received  in  evi- 
dence.) 

Mr.  Tongue :  One  other  matter  before  we  proceed, 
your  Honor.  The  drafting  of  this  pre-trial  order,  as 
the  Court  can  understand  from  its  length,  took  some 
little  time.  At  the  beginning  of  its  preparation,  at 
the  beginning  of  the  drafting  of  the  statement  of 
admitted  facts,  we  were  assuming  that  there  would 
be  certain  [2*]  issues  that,  when  we  completed  the 
order,  were  eliminated.  Now,  there  are  certain  refer- 
ences under  the  admitted  facts  from  which  it  may 
appear  that  there  is  a  dispute  between  the  parties 
as  to  whether  this  mortgage  has  been  paid.  That  is- 
sue, however,  has  been  eliminated  and  is  no  longer 
an  issue  in  the  case,  and  I  wanted  to  clarify  the  rec- 


*  Page  numbering  appearing  at   foot   of   page   of  original   certified 
Reporter's  Transcript. 
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ord  on  that  point.  Is  that  correct,  Mr.  Leedy  ? 

Mr.  Leedy :  Yes,  that  is  correct,  Mr.  Tongue.  The 
pre-trial  order  in  stating  the  contentions  of  the  par- 
ties and  issues  makes  no  reference  to  the  matter  of 
payment,  and  the  issues  are  correctly  defined  in  the 
order  itself. 

Mr.  Tongue:  There  is  one  other  matter  that  I 
might  call  your  Honor's  attention  to  in  that  same 
regard  which  may  otherwise  lead  to  some  misunder- 
standing. At  the  time  of  the  beginning  of  these  nego- 
tiations it  appeared  that  there  would  be  a  further 
contention  on  the  part  of  the  Defendant  Rudeen  that 
some  of  the  personal  property  secured  by  the  mort- 
gage, or  specified  in  the  mortgage,  was  in  Deschutes 
County  at  the  time  or  after  the  filing  of  the  Govern- 
ment tax  liens  in  that  county,  with  the  result  that  it 
was  then  expected  that  the  Defendant  Rudeen  would 
contend  that  the  mortgage  was  not  prior  to  the  tax 
lien  as  to  any  such  items  of  personal  property.  There 
again  I  think  it  is  understood  that  that  contention  is 
withdrawn  and  there  is  no  issue  on  that  matter.  Is 
that  right,  Mr.  Leedy  ? 

Mr.  Leedy:  I  think  again,  Mr.  Tongue,  it  is  a 
matter  that  [3]  tlie  pre-trial  order  correctly  states 
the  contentions  and  the  issues,  and  there  is  no  such 
contention  or  issue  made  and  therefore  it  is  not  in 
the  case. 

Mr.  Tongue :    I  just  wanted  to  make  that  clear. 

The  Court :  That  is,  as  to  the  presence  of  personal 
property  in  Deschutes  County  1 

Mr.  Tongue:  In  Deschutes  County,  yes.  That  is, 
there  is  no  issue  arising  out  of  the  conflict  between 
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the  mortgage  and  the  tax  liens,  which  is  one  of  the 
issues  in  the  case. 

The  Court :  I  think  we  should  have  an  amendment 
of  the  pre-trial  order  stating  that,  stating  that  there 
is  no  issue  on  that. 

Mr.  Tongue:  They  are  not  stated  as  issues,  your 
Honor,  nor  are  they  stated 

The  Court :  If  it  is  important  enough  to  make  a 
point  of  here  it  is  important  enough  to  put  it  in  the 
pre-trial  order. 

Mr.  Tongue :    Very  well. 

The  Court:  You  can  agree  that  there  is  no  issue 
on  these  matters,  and  you  can  state  it  and  put  it  in 
the  pre-trial  order. 

Mr.  Tongue :  Very  well.  Is  it  your  Honor's  pleas- 
ure that  we  proceed  and  then  make  those  amend- 
ments later,  or  do  you  want  to  wait  until  those 
changes  are  made? 

The  Court:  No,  we  will  go  right  ahead.  The  pre- 
trial order  will  be  amended  in  that  respect. 

Mr.  Tongue :    May  I  call  my  first  witness  ? 

The  Court:    Yes.  [4] 

MARION  M.  VALENTINE 

one  of  the  plaintiffs  herein,  was  thereupon  produced 
as  a  witness  in  behalf  of  plaintiffs  and,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Tongue : 

Q.  Would  you  please  state  your  name  and  your 
business,  Mr.  Valentine. 
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(Testimony  of  Marion  M.  Valentine.) 

A.    Marion  M.  Valentine,  lumber  hauler. 

Q.  Are  you  engaged  in  business  in  partnership 
with  any  person  ?  A.     Yes ;  Mr.  Lilly. 

Q.  Under  what  name  are  you  engaged  in  busi- 
ness? 

A.     Lilly  &  Valentine  Trucking  Company. 

Q.  How  many  trucks  do  you  have  for  the  pur- 
pose of  conducting  that  business? 

A.     Nine  trucks  and  a  four-wheel  trailer. 

Q.    How  many  employees  do  you  have? 

A.    I  have  nine. 

Q.  Now,  at  any  time  did  you  haul  lumber  for  the 
Great  West  Lumber  Company? 

A.    At  what  time  ? 

Q.     At  any  time.  A.     1947  to  1948. 

Q.  At  the  end  of  July  of  1948  did  that  company 
owe  you  any  money  for  the  hauling  of  lumber  ?  [5] 

A.     Yes,  they  did. 

Mr.  Tongue :  By  the  way,  that  is  stipulated  to  be 
in  the  amount  of  $15,134. 

The  Witness :    That  is  correct. 

Mr.  Tongue :    Is  that  correct.  Counsel  ? 

Mr.  Leedy:  It  is  all  in  the  pre-trial  order,  Mr. 
Tongue. 

Mr.  Tongue :  What  did  you  then  do,  Mr.  Valen- 
tine? 

A.     I  went  to  Mr.  Balentine  there,  attorney. 

Q.  As  the  result  of  your  conference  with  Mr. 
Balentine  were  certain  legal  proceedings  instituted? 

A.     That  is  right. 

Q.     After  those  proceedings  were  instituted  were 
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(Testimony  of  Marion  M.  Valentine.) 

you  contacted  by  anyone  on  behalf  of  Great  West 

Lumber  Company?  A.     Camozzi. 

Q.    Who  was  Mr.  Camozzi,  if  you  know  *? 

A.     He  was  the  president  and  general  manager. 

Q.     Did  he  come  to  see  you  ? 

A.     Yes,  he  come  up  to  Balentine's  office. 

Q.  Was  any  understanding  or  agreement  reached 
between  you  and  Mr.  Camozzi  at  that  time  ? 

A.     You  mean  at  that  day  ? 

Q.    Yes,  or  as  the  result  of  those  negotiations  ? 

A.    Well,  yes.  We  was  to  settle 

Mr.  Leedy:  Just  a  moment,  now.  If  the  Court 
please,  of  course  we  object  to  the  conclusion  of  the 
witness  as  to  what  his  [6]  agreement  was. 

The  Court :  You  may  testify  to  what  each  of  you 
said. 

Mr.  Tongue :  Mr.  Leedy,  we  are  content  to  rest  on 
the  statement  in  the  pre-trial  order  under  the  admit- 
ted facts,  Paragraph  16,  as  to  those  terms  of  the 
agreement  that  were  reflected  in  that  paragraph. 

Mr.  Leedy :  I  assumed  that  was  the  purpose  of  the 
agreement,  to  eliminate  the  necessity  of  testimony. 

Mr.  Tongue :  Q.  Now,  Mr.  Valentine,  w^as  there 
any  discussion  at  that  time  as  to  the  execution  of  a 
mortgage  on  behalf  of  the  Great  West  Lumber  Com- 
pany to  Lilly  &  Valentine'?  A.    Yes. 

Q.  What  was  said  by  Mr.  Camozzi,  if  anything, 
on  that  point  ? 

A.  Well,  he  made  some  phone  calls,  and  he  was 
to  give  us  a  $10,000  mortgage  and  a  $6,000  note. 

Q.     Was  there  any  discussion  with  Mr.  Camozzi 
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(Testimony  of  Marion  M.  Valentine.) 

as  to  the  items  of  equipment  or  personal  property 

that  were  to  be  covered,  by  that  mortgage  1 

A.  There  was  to  be  one  complete  sawmill  and  the 
land. 

Q.  One  complete  sawmill  and  the  land;  is  that 
what  you  said  ?  A.     That  is  right. 

Q.  Was  there  any  discussion  of  whether  the  vari- 
ous items  of  equipment  included  in  the  sawmill 
should  be  specified  in  the  mortgage  ? 

A.  No,  it  was  an  automatic  trim  saw,  a  planer, 
and  numerous  [7]  motors  and  chains. 

Q.  Did  you  know  at  that  time  all  of  the  items  of 
personal  property  at  the  sawmill  ? 

A.    I  did  not. 

Q.  Will  you  say  "Yes"  or  "No."  The  Reporter 
doesn't  get  it  when  you  shake  your  head. 

A.    No. 

Q.  Where  was  the  sawmill  located  in  reference 
to  Klamath  Falls? 

A.    About  100  miles  north  of  Klamath  Falls. 

Q.  Was  there  any  reason  at  that  time  why  Mr. 
Camozzi  was  anxious  to  have  this  matter  expedited 
and  the  mortgage  executed  as  quickly  as  possible  ? 

Mr.  Leedy :  Objected  to  as  calling  for  a  conclusion 
of  the  witness. 

Mr.  Tongue :    I  will  withdraw  the  question. 

Q.  Did  Mr.  Camozzi  state  that  he  was  anxious  to 
have  the  mortgage  executed  at  any  particular  date  ? 

Mr.  Leedy:  Objected  to  as  leading  and  calling 
for  an  assumption. 
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The  Court:    Yes. 

Mr.  Tongue:  Q.  Did  Mr.  Camozzi  make  any 
statement  as  to  when  he  wanted  the  mortgage  exe- 
cuted ? 

A.     The  mortgage  was  due  within  sixty  days. 

Q.  I  am  referring  to  the  original  execution  of  the 
mortgage  and  the  discussions  leading  to  its  execu- 
tion. My  question  is  [8]  whether  Mr.  Camozzi  said 
anything  and,  if  so,  what  he  said,  as  to  when  he 
wanted  this  matter  concluded.  Did  he  say  that  there 
was  any  reason  why  he  wanted  the  mortgage  executed 
and  the  matter  settled  as  soon  as  possible  ? 

A.     That  is  right ;  he  did. 

Q.     What  did  he  say? 

A.  Well,  he  said  he  wanted  me  to  come  right 
down.  He  wanted  to  settle  right  away. 

Q.  Was  a  preliminary  injimction  then  issued  by 
the  Court  restraining  the  sale  of  lumber  by  the  com- 
pany? A.     That  is  right :  there  was. 

Q.  Was  there  any  discussion  of  that  restraining 
order  as  a  reason  for  expediting  the  settlement  of 
this  matter?  A.     Yes. 

Q.  Was  that  discussed  as  one  of  the  reasons  for 
not  going  to  the  mill  and  getting  a  list  of  the  property 
in  detail  ?  A.  That  is  right. 

Q.  What  was  your  understanding  and  intent,  if 
you  had  any  such  understanding  or  intent,  as  to  what 
items  of  personal  property  were  to  be  included  imder 
this  mortgage? 

Mr.  Leedy:  If  the  Court  please,  I  deem  that  ob- 
jectionable as  calling  for  the  intent.  It  is  not  material 
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what  his  inner  intent  may  have  been.  It  is  what  was 

said  and  done  on  that  occasion. 

Mr.  Tongue:  Your  Honor,  it  is  my  contention 
that  the  intention  [9]  of  both  parties  as  to  the  items 
to  be  covered  by  the  mortgage  is  material  on  the 
issue  of  the  interpretation  to  be  given  to  the  mort- 
gage and  also  on  the  issue  of  reformation,  which  is 
one  of  the  issues  in  this  case. 

The  Court:  Objection  sustained.  It  is  the  inten- 
tion of  the  parties  as  expressed.  If  the  mortgage  was 
incorrectly  drawn,  it  must  be  shown  to  have  been  in- 
correctly drawn  from  definite  statements  that  were 
made  to  the  scrivener. 

Mr.  Tongue:    To  whom? 

The  Court :  To  the  scrivener ;  to  the  person  who 
drew  it. 

Mr.  Tongue:  We  don't  claim  that  it  was  mis- 
takenly drawn.  It  is  just  a  question,  primarily,  of 
interpretation,  your  Honor,  which  according  to  our 
position  rests  on  the  intent. 

The  Court :  That  might  be,  but  then  the  interpre- 
tation of  a  written  document  is  based  upon  the  writ- 
ing. 

Mr.  Tongue :    Very  well. 

Q.  Mr.  Valentine,  you  have  testified  that  Mr.  Ca- 
mozzi,  according  to  your  understanding,  was  the 
president  and  general  manager  of  the  corporation ;  is 
that  right?  A.    Yes,  sir. 

Q.  Had  you  been  around  the  sawmill  on  any  oc- 
casions? A.     Several  occasions,  yes. 

Q.    Did  you  ever  have  occasion  to  observe  to  whom 
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questions  were  referred  for  orders  or  directions  ? 

A.    Mr.  Camozzi.  [10] 

Q.  Did  you  ever  see  anyone  at  the  mill  who  was 
or  was  represented  to  be  an  officer  or  director  of  the 
corporation  other  than  Mr.  Camozzi  ? 

A.     No,  sir. 

Q.  From  your  observation,  in  your  dealings  with 
the  Great  West  Lumber  Company  who  appeared  to 
be  in  charge  of  the  operation  ? 

A.     Mr.  Camozzi. 

Q.  Do  you  have  any  personal  knowledge  as  to 
whether  or  not  Mr.  Camozzi  purchased  the  sa\Miiill 
equipment  that  was  installed  in  the  mill  after  the 
Great  West  Lumber  Company  took  over  the  mill  ? 

A.    I  have  not. 

Q.  Did  Mr.  Camozzi  in  his  dealings  with  you 
ever  refer  to  any  other  person  or  source  for  authority 
to  make  the — to  make  any  decision? 

A.     No,  sir. 

Q.  Did  he  ever  make  any  statement  to  you  that 
he  had  full  authority  ? 

Mr.  Leedy:  That  is  objected  to,  your  Honor.  You 
can't  prove  the  authority  of  an  agent  by  the  extra 
judicial  utterances  of  the  agent. 

Mr.  Tongue :  There  is  some  question  whether  that 
goes  to  the  question  of  apparent  authority  or  estop- 
pel, your  Honor. 

The  Court :    I  think  he  may  answer  that. 

Mr.  Tongue :    Would  you  restate  the  question  ? 
(Last  question  read.) 

A.    Yes. 
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Q.     What  did  he  say,  if  anything?  f 

A.  He  says,  '^I  am  the  big  shot  around  here."  He 
mentioned  that  several  times. 

Q.  I  assmne  that  after  these  conversations  that 
you  have  recited  with  Mr.  Camozzi  there  was  what 
purported  to  be  a  mortgage  executed  by  him  to  you ; 
is  that  right  ?  A.     That  is  right. 

Q.  Did  your  firm  do  any  further  hauling  for  the 
Great  West  Lumber  Company  after  that  date  ? 

A.     After  the  mortgage  ? 

Q.    Yes. 

A.    Yes,  he  asked  us  to  continue  hauling. 

Q.  And  that  was  on  about  what  date,  if  you  re- 
member ?  A.    I  am  not  sure.  It  was  after 

Q.  Does  it  refresh  your  recollection  if  I  tell  you 
that  the  mortgage  was  executed  on  August  4th,  1948, 
according  to  the  stipulation  of  the  parties  ? 

A.  Right  after  the  mortgage  we  started  hauling 
again. 

Q.  Were  you  paid  promptly  for  the  further  haul- 
ing that  you  performed  for  the  company  ? 

A.     No,  sir. 

Q.  Did  you  have  any  discussions  with  Mr.  Ca- 
mozzi as  to  the  question  of  payment  for  this  further 
work?  [12] 

A.  Yes.  When  we  continued  hauling  for  him  we 
told  him  if  he  would  keep  the  payments  up  for  haul- 
ing, why,  we  would  continue  hauling  for  him. 

Q.  Was  there  any  discussion  of  payments  due  on 
the  mortgage  in  that  connection  ? 
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A.  We  told  him  we  would  let  the  mort^^e  ride 
the  way  it  was  imtil  he  paid  up  his  current  bills. 

Q.  At  that  time  did  you  assmrie  that  the  mor-t^age 
was  a  good  and  valid  obligation  of  the  company  ? 

Mr.  Leedy :    That  will  be  objected  to,  your  Honor. 

The  Court:    Objection  sastained. 

Mr.  Tongue:  Your  Honor,  may  I  make  this  one 
statement?  I  will  make  it  brief.  One  of  the  conten- 
tions of  the  plaintiffs  in  this  case  is  that  the  defend- 
ants not  only  retained  the  benefits  of  the  mortgage 
but  by  their  conduct  are  estopped  from  questioning 
the  authority  to  execute  the  mortgage,  and  in  that 
connection  we  submit  that  it  is  material  to  show  that 
the  jjlaintiffs  relied  on  the  validity  of  that  mortgage. 

The  Court:  That  is  not  conduct  of  this  par- 
ticular defendant,  as  I  understand  it.  This  Defend- 
ant Rudeen  had  nothing  to  do  with  that. 

Mr.  Tongue :  Xo.  It  is  not  conduct  of  his ;  that  is 
right. 

The  Court:  That  is  the  basis  of  estoppel,  is  his 
conduct. 

Mr.  Tongue :  He  was  one  of  the  directors  of  that 
company  at  that  time  and  stiU  is.  [13] 

The  Court :  Even  so,  the  assumption  by  this  wit- 
ness that  the  mortgage  was  valid  would  have  nothing 
to  do  with  the  conduct  of  either  of  them, 

Mr.  Tongue:    Very  well. 

Q.  Did  you  have  any  difficulty  in  collecting  pay- 
ment for  that  further  work  conducted  for  the  com- 
pany ?  A.     Yes. 
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Q.  As  I  take  it,  there  was  a  second  lawsuit  filed 
in  that  connection ;  is  that  right  ? 

A.     That  is  right. 

Q.  And  there  was  a  certain  attachment  issued  to 
the  American  Lumber  &  Box  Company  as  a  result  of 
that  suit ;  is  that  right  ? 

A.     That  is  right ;  yes,  sir. 

Q.  Now,  Mr.  Valentine,  was  there  any  further 
agreement  or  discussions  between  yourself  and  Mr. 
Camozzi  as  a  result  of  that  second  lawsuit  filed  on 
your  behalf  ? 

A.     Well,  he  come  right  up  to  the  office. 

Q.  What  was  done  and  said  at  that  time,  if  you 
know  ? 

A.  And  he  authorized  Fleishman  to  give  us  half 
of  what  he  had  coming. 

Q.  What  do  you  mean  by  that  ?  Can  you  be  a  little 
more  specific  in  what  he  did  in  that  regard  ? 

A.  Yes.  Well,  when  we  continued  hauling,  you 
see,  Fleishman  received  the  lumber  and  he  was  to 
give  us  half  of  what  Fleishman  sent  him — You 
know — give  him.  [14] 

Q.  You  mean  Fleishman  was  to  pay  to  you  half 
of  what  Fleishman  owed  to  the  Great  West,  is  that 
right?  A.     That  is  right. 

Q.  Was  there  any  other  discussion  or  under- 
standing reached  between  you  and  Camozzi  at  that 
time? 

A.     The  only  thing,  he  asked  us  to  quit  hauling. 

Q.     Had  you  already  stopped  hauling? 

A.     That  is  right;  we  had  already  stopped. 
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Q.  Was  there  any  discussion  of  this  attachment 
filed  against  the  American  Limiber  &  Box  Company  ? 

A.     I  don't  remember. 

Q.     I  didn't  get  that. 

A.     I  don't  remember  what  the  discussion  was. 

Q.  Was  there  ever  any  discussion  of  the  attach- 
ment filed  against  the  American  Lumber  &  Box  Com- 
pany and  any  means  that  were  to  be  taken  or  dis- 
cussed to  release  the  attachment  ? 

A.  Yes,  he  authorized — That  is,  he  said  he  would 
haul  enough  limiber  over  there  to  take  care  of  the 
attachment. 

Q.     In  what  amount  ?  A.     $4,000. 

The  Court:    I  don't  imderstand  that. 

Mr.  Tongue:  Your  Honor,  I  think  one  of  the 
agi'eed  facts  as  it  appears  in  Paragraph  24  of  the  pre- 
trial order,  on  Page  7,  is  that  at  the  time  of  this  sec- 
ond suit  an  attachment  was  issued  on  the  American 
Box  Company,  and  then  in  the  latter  part  of  [15] 
that  paragraph  it  states  that  the  sum  of  $4,000  was 
paid  to  plaintiffs  as  a  result  of  that  attachment.  That 
is  the  matter  that  is  referred  to  by  this  testimony. 

The  Court:  He  talks  about  "him"  or  somebody. 
I  can't  understand  who  it  is.  First  he  says  "he  au- 
torized"  and  then  he  said  something  else.  I  don't 
understand  him. 

Mr.  Tongue:  Q.  When  you  say  "him''  are  you 
referring  to  Mr.  Camozzi  ?  A.    Yes,  sir. 

The  Court :    What  did  Camozzi  do  ?  Let's  find  out 
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Mr.  Tongue :  Q.  What  did  Camozzi  do  with  ref- 
erence to  this  attachment? 

A.  Camozzi  said  he  would  continue  getting  lum- 
ber over  there  until  he  raised  the  $4,000. 

The  Court :    Over  where  ^ 

A.  Over  to  the  American  Box  in  Lakeview,  until 
he  raised  the  $4,000. 

Mr.  Tongue:  Q.  Was  there  any  discussion  be- 
tween you  and  Mr.  Camozzi  as  to  how  the  payments 
were  to  be  applied  that  were  to  be  made  by  Fleish- 
man to  you  on  account  of  the  Great  West  Lumber 
Company  ? 

A.  Well,  we  let  the  mortgage  go  ahead  and  take 
care  of  itself,  and  we  applied  the  money  to  the  open 
account. 

Q.  Was  that  discussed  between  you  and  Mr.  Ca- 
mozzi? A.    I  don't  remember,  sir.  [16] 

Q.  Did  you  discuss  with  Mr.  Camozzi  whether  or 
not  the  payments  from  Fleishman  should  be  applied 
to  the  open  account  or  to  the  mortgage,  or  how  they 
should  be  applied  ? 

A.     Should  be  applied  to  the  open  account. 

Q.    What  did  he  say,  if  anything? 

A.    It  was  all  right. 

Q.    Pardon?  A.    It  was  all  right. 

Q.  Was  there  any  discussion  at  that  time  be- 
tween you  and  Mr.  Camozzi  as  to  any  claim  made  on 
your  behalf  for  costs  and  attorney's  fees  in  that 
case?  A.    It  was  $750  attorney's  fees. 

Q.    Did  that  include  costs  ? 

A.    Yes,  that  is  right. 
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Q.    What  did  Mr.  Camozzi  say  as  to  that  ? 

A.    It  was  okeh. 

Q.  Now,  as  I  take  it,  Mr.  Valentine,  there  were 
certain  payments  that  came  in  later  through  the 
Fleishman  Lumber  Company  after  the  suit  was  filed 
and  after  those  discussions  were  had  between  you 
and  Mr.  Camozzi ;  is  that  right  ? 

A.    That  is  right. 

Q.  The  amount  of  those  payments  is  reflected  in 
the  pre-trial  order  under  the  admitted  facts.  Now, 
Mr.  Valentine,  when  did  you  first  learn  that  any  tax 
liens  had  been  filed  against  Great  West  Lumber 
Company?  [17] 

A.    I  found  a  letter  that  the  Government  issued. 

Q.    Did  you  receive  a  copy  of  such  a  letter? 

A.     I  did  not,  no. 

Q.    Did  you  see  such  a  letter?  A.    I  did. 

Q.  About  when  did  you  see  that  letter,  if  you  re- 
member ? 

A.  Oh,  I  believe  it  was  in  June,  around  the  first 
of  June. 

Q.    Of  what  year?  A.    1948. 

Q.  1948.  Did  you  at  any  time  learn  that  there  was 
to  be  a  proposed  sale  of  the  assets  of  the  company  for 
delinquent  taxes?  A.    Yes. 

Q.     Do  you  remember  when  you  first  learned  that  ? 

A.  In  the  letter — I  think  I  made  a  mistake  on 
that.  I  think  that  was  January  the  1st,  wasn't  it? 

Q.    Of  what  year?  A.    1949. 

Q.    When  you  learned  of  the  tax  liens  ? 

A.    Yes. 
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Q.  Did  you  then  also  learn  that  a  sale  was  con- 
templated as  a  result  of  those  liens  ? 

A.  Yes,  the  sale  should  be  called  on  January  the 
27th,  I  believe. 

Q.    What  did  you  then  do,  if  anything? 

A.  I  went  down  to  the  bank  to  make  preparations 
to  bid  the  mill  in  to  protect  our  mortgage.  [18] 

Q.  After  you  did  that  did  you  receive  any  com- 
munications from  the  company  or  anyone  connected 
with  the  company? 

A.     Yes,  I  received  a  letter  from  Utah. 

Q.  There  is  now  handed  to  you  a  document  en- 
titled Defendant's  Pre-Trial  Exhibit  29-A.  I  will 
ask  you  to  look  at  that  document  and  tell  me  if  that  is 
the  letter  you  received  at  that  time. 

A.     That  is  right. 

Q.  What  did  you  then  do  after  receiving  that  let- 
ter, if  anything? 

A.     Well,  we  figured  that  the  mortgage '^ 

Mr.  Leedy :  Just  a  moment.  If  your  Honor  please, 
we  will  object  to  what  the  witness  figured. 

The  Court:    Yes. 

Mr.  Tongue:  Q.  What  did  you  do,  if  anything, 
after  receiving  that  letter?  Did  you  continue  with 
your  negotiations  with  the  bank  or  did  you  abandon 
them?  A.    Abandoned  them. 

Q.  Did  that  letter  have  any  bearing  upon  your 
abandoning  those  negotiations  with  the  bank? 

A.     Yes,  sir. 

Q.  Was  that  the  reason  why  you  abandoned  those 
negotiations  with  the  bank  ?  A.    Yes,  sir. 
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The  Court:  This  examination  is  extremely  lead- 
ing, Mr.  Tongue. 

Mr.  Tongue:  I  will  try  to  be  more  careful,  your 
Honor. 

Q.  Do  you  know  whether  a  tax  sale  was  held  at 
any  later  date  ?  [19] 

A.     There  was  one  held,  I  think,  January  the  27th. 

Q.    Were  you  present  at  that  time  ? 

A.    Yes,  sir. 

Q.  Was  a  sale  consummated  at  that  time,  or  do 
you  know  whether  a  sale  was  consummated  at  that 
time? 

A.    It  was  not.  There  was  no  sale. 

Q.  Do  you  know  whether  or  not  there  was  any 
later  tax  sale  ? 

A.  About  thirty  days.  It  must  have  been  aroimd 
February,  or  something  like  that ;  the  last  of  Febru- 
ary or  the  first  of  March,  something  like  that,  there 
was  a  sale. 

Q.    Were  you  present  at  that  time  ? 

A.    Yes,  sir. 

Q.  Do  you  have  any  recollection  of  what  hap- 
pened or  what  was  done  or  said  at  that  time  ? 

A.    Yes,  sir. 

Q.  Would  you  please  state  what  your  recollection 
is  as  to  what  you  observed  or  as  to  what  happened 
and  what  was  done  and  said  at  that  time. 

A.  The  mill  was  sold  for  $7,500  prior  to  our  first 
mortgage  of  $10,000. 

The  Court :    That  is  stricken. 
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Mr.  Tongue:  Just  a  moment,  Mr.  Valentine.  I 
consent  that  that  be  stricken,  your  Honor. 

Q.  Do  you  remember  whether  or  not  there  was 
any  discussion  of  the  mortgage  at  the  time  of  that 
saleU20] 

A.     There  was  no  discussion,  no. 

Q.    How  is  that? 

A.    No. 

Q.  Do  you  remember  whether  anyone  on  that  oc- 
casion had  anything  to  say  on  the  subject  of  the  mort- 
gage? 

Mr.  Leedy :  Now,  if  your  Honor  please,  the  wit- 
ness has  already  stated  that  there  was  no  discussion, 
or  he  does  not  recall  it.  This  is  an  attempt  to  elicit  it 
by  leading  the  witness. 

The  Court :  No,  that  is  all  right,  if  anybody  said 
anything  about  the  mortgage. 

(Last  question  read.) 

The  Witness :    He  said  the  mortgage 

The  Court :  Now,  just  a  moment.  Who  was  it,  and 
whom  did  he  say  it  to  ? 

Mr.  Tongue:    Q.    Who  was  it? 

A.    The  Government  man. 

Q.    Do  you  know  his  name  ? 

A.  No.  He  said  that  our  mortgage  was  prior  at 
the  sale. 

Q.  Are  those  the  words  he  used,  as  you  remember, 
or,  if  not,  what  did  he  say,  if  you  remember? 

A.    I  don't  remember  just 
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Mr.  Leedy :  Then  we  will  move  that  the  answer  be 
stricken  as  being  a  conclusion  of  the  witness. 

The  Court:    Stricken.  [21] 

Mr.  Tongue:  Q.  Can  you  recall  anything  that 
the  Government  representative  said  at  that  time  re- 
lating to  the  mortgage  ? 

A.  He  said  that  our  mortgage  was  prior  to  the 
sale.  That  is  all  I  can  remember. 

Q.  Up  to  that  time  had  there  been  any  question 
raised  or  any  communication  received  by  you  from 
the  company  or  anyone  on  its  behalf  concerning  the 
mortgage  ? 

A.    Yes.  There  was  another  letter  from 

Q.    Did  you  receive  another  letter  before  the  sale? 

A.    Yes. 

Mr.  Tongue:  I  will  ask  that  Pre-Trial  Exhibit 
29-b  be  shown  to  the  witness. 

Q.  There  has  been  handed  to  you  a  document  en- 
titled Defendant's  Pre-Trial  Exhibit  29-b.  It  appears 
to  be  a  letter  bearing  what  date? 

A.     February  17, 1949. 

Q.  Does  that  refresh  your  recollection  any  on  this 
matter?  A.    Yes. 

Q.  Was  that  the  second  letter  you  received  from 
the  company,  or  did  you  receive  some  other  letter 
prior  to  that  date  and  after  the  one  previously  shown 
to  you  ? 

A.    That  is  the  second  letter  that  I  received. 

Q.     The  one  that  you  now  have  in  your  hand  ? 

A.    Yes,  that  is  right. 

Q.    Can  you  now  testify  as  to  whether  or  not  you 
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received  that  [22]  letter  before  or  after  the  tax  sale? 

A.     That  was  after  the  tax  sale. 

Q.  At  any  time  either  before  that  date  or  after 
that  date  did  the  company  or  anyone  on  its  behalf 
or  connected  with  it  raise  any  question  as  to  the  va- 
lidity of  the  mortgage  1  A.    No. 

Q.    They  did  not  do  it  before  the  sale  ? 

A.    No. 

Q.    Did  they  after  the  sale? 

A.    Not  to  my  recollection. 

Q.  You  know,  don't  you,  that  the  question  has 
been  raised  in  this  case  ?  A.    Yes. 

Q.  When  was  the  first  time,  to  your  knowledge, 
that  that  question  was  raised  ? 

A.    When  we  started  foreclosure. 

Q.     In  this  case,  do  you  mean  ? 

A.     On  the  mortgage. 

Mr.  Tongue :    That  is  all. 

Cross  Examination 
By  Mr.  Leedy : 

Q.  Mr.  Valentine,  do  I  understand  correctly  that 
you  went  to  the  bank  to  try  to  arrange  financing  to 
bid  in  this  property  before  the  first  tax  sale,  before 
the  first  time  the  property  was  offered  for  sale?  [23] 

A.    Yes,  sir. 

Q.  And  you  abandoned  those  efforts  before  the 
first  sale ;  is  that  correct  ? 

A.     After  I  got  this  first  letter. 

Q.  Now,  you  are  sure  that  you  abandoned  your 
efforts  before  the  first  sale  because  of  this  letter  from 
Mr.  Rudeen ;  is  that  correct  ?  A.    Yes,  sir. 
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Q.  Do  you  remember  how  long  it  was  after  the 
first  offering  that  the  property  was  actually  sold? 

A.     It  was  over  thirty  days.  I  don't  know  just 

Q.  Would  it  help  your  recollection  any  of  the  ac- 
tual date  of  sale  to  look  at  the  certificate  of  sale  show- 
ing that  the  property  was  sold  on  January  27th, 
1949  ?  Does  that  date  sound  right  to  you  as  the  time 
it  was  actually  sold?  A.     No. 

Q.    About  when  do  you  think  it  was  sold  ? 

A.  About  a  month  later  than  that;  sometime  in 
February. 

Q.  What  is  the  date  of  the  second  letter  you  had 
from  Mr.  Rudeen  ?  A.     February  the  17th. 

Q.  You  think  that  was  before  or  after  the  actual 
sale  %  A.     That  was  after  the  sale. 

Q.  Did  you  attend  the  first  time  the  property  was 
offered  for  sale  ?  A.    Yes,  sir.  [24] 

A.  At  that  time  you  were  not  prepared  to  bid ;  is 
that  right  ?  A.     That  is  right. 

Q.  And  the  reason  you  were  not  prepared  to  bid 
is  because  you  had  this  letter  from  Mr.  Rudeen;  is 
that  correct?  A.     That  is  right. 

Q.  Do  you  remember  at  the  first  time  the  prop- 
erty was  offered  for  sale  that  Mr.  Ellison,  the  Gov- 
ernment representative,  stated  that  it  was  the  posi- 
tion of  the  Government  that  their  tax  liens  were 
ahead  of  your  mortgage  in  so  far  as  the  personal 
property  was  concerned  ? 

A.    I  don't  remember  that. 

Q.  Would  you  say  that  he  did  not  make  a  state- 
ment to  that  effect  ?  A.     No,  sir. 
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Q.  In  other  words,  you  don't  remember  whether 
he  did  or  did  not?  A.    That  is  right. 

Q.  So  you  don't  know  now,  then,  whether  or  not 
the  Government  asserted  the  invalidity  or  partial  in- 
validity of  your  mortgage  at  the  time  the  property 
was  first  offered ;  is  that  right  ?  Did  you  answer  the 
question?  A.    No,  sir.  I  don't  remember. 

Q.    Now,  then,  do  you  remember  the  occasion 

Mr.  Tongue :    What  was  that  answer  ? 

The  Court:    He  said  he  didn't  remember. 

Mr.  Leedy:  Q.  Do  you  remember  the  occasion 
when  the  property  [25]  was  actually  sold?  Were  you 
present  ?  A.    Yes. 

Q.    Do  you  remember  seeing  Mr.  Rudeen  there  ? 

A.    Yes. 

Q.  And  was  Mr.  Ellison,  the  same  Government 
representative,  conducting  the  proceedings  as  con- 
ducted the  previous  proceedings?  A.    Yes. 

Q.  Isn't  it  a  fact,  Mr.  Valentine,  that  at  that  time 
Mr.  Ellison  again  stated  that  the  Government  claimed 
their  tax  liens  to  be  ahead  of  your  mortgage  as  far  as 
the  personal  property  was  concerned  ? 

A.     I  don't  remember  that. 

Q.  You  would  not  say  now  whether  he  did  or  did 
not  make  such  a  statement?  A.    No,  sir. 

Q.  Isn't  it  a  fact  that  at  that  occasion  Mr.  Rudeen 
asked  Mr.  Ellison  before  the  sale  actually  was  made 
whether  the  Government  would  guarantee  the  sale  to 
be  free  of  the  mortgage  as  far  as  the  personal  prop- 
erty was  concerned  ? 

A.    I  don't  remember  that  either. 
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Q.  You  would  not  say  now  whether  Mr.  Rudeen 
did  or  did  not  make  such  a  statement  or  ask  such  a 
question?  A.    Not  at  the  moment,  no. 

Q.  Do  you  remember  Mr.  Ellison  making  the 
statement  that  the  personal  property  had  liens  at- 
tached in  Deschutes  County  before  [26]  it  was 
brought  down  to  the  mill,  and  for  that  reason  the  tax 
liens  were  prior  ? 

A.     No,  I  don't  remember  that. 

Q.  Did  you  attend  the  meeting  indicated  in  the 
letter,  Defendant's  Pre-Trial  Exhibit  29-a?  If  you 
will  refer  to  the  last  page,  I  think  you  will  find  that 
there  was  a  meeting  to  be  held  in  Bend  around  the 
15th  of  January,  1949. 

A.    I  know,  but  I  did  not  attend  it. 

Q.     Did  you  have  a  representative  there? 

A.    No. 

Q.  You  don't  know  what  took  place  at  that  meet- 
ing ?  A.    No ;  that  is  right. 

Q.  If  you  felt  your  mortgage  was  prior  to  the  tax 
liens,  why  did  you  feel  it  necessary  to  negotiate  with 
the  bank  for  a  loan  to  protect  your  mortgage  ? 

A.  Well,  I  didn't  know  at  that  time,  when  I  made 
the  statement,  whether  the  tax  lien  was  to  go  in  effect. 
I  didn't  know  what  to  do  when  I  did  that. 

Q.  Did  you  consult  Counsel  before  making  nego- 
tiations with  the  bank  for  financing? 

A.    Mr.  Balentine. 

Q.  On  his  advice  you  entered  into  negotiations 
with  the  bank  for  the  purpose  of  raising  these  f imds  ? 

A.    Bidding  in  the  mill,  yes. 
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Q.  Do  you  still  say  that  you  had  no  intimation 
that  anyone  [27]  claimed  your  mortgage  was  invalid 
until  this  foreclosure  case  was  started  ? 

A.    Will  you  repeat  that  again  ? 

(Last  question  read.) 

A.    No. 

Q.  Do  you  remember  receiving  the  letter,  Defend- 
ant's Exhibit  29-b,  dated  February  17th? 

A.     That  is  right. 

Q.  Do  you  remember  reading  in  there  that  Mr. 
Rudeen  said  he  hoped  to  obtain  a  compromise  of  the 
mortgage?  A.     Yes,  sir. 

Mr.  Leedy :    That  is  all. 

Mr.  Tongue :    No  further  questions. 

(Witness  excused.) 
(Short  recess)  [28] 

U.  S.  BALENTINE 
was  thereupon  produced  as  a  witness  in  behalf  of  the 
plaintiffs  and,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Direct  Examination 
By  Mr.  Tongue : 

Q.    What  is  your  occupation,  Mr.  Balentine  ? 

A.    Attorney-at-law. 

Q.  Are  you  attorney  for  the  plaintiffs  in  this 
case?  A.    I  am. 

Q.    How  long  have  you  acted  as  their  attorney  ? 

A.    I  have  represented  them  since  in  July  of  1948. 
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Q.  I  take  it  you  were  their  attorney  in  the  filing 
of  these  suits  that  have  been  mentioned  as  having 
been  filed  late  in  July  of  1948? 

A.     Yes,  that  is  correct.  I  was  their  attorney. 

Q.  Did  Mr.  Camozzi  come  to  your  office  after  the 
filing  of  this  suit  ? 

A.  He  came  within  the  next  day  or  two  after 
they  were  served,  which  was,  I  think,  the  day  they 
were  filed.  They  were  served  in  Bend,  because  Mr. 
Valentine  and  I  drove  to  Bend  to  get  Judge  Van- 
denberg's  signature  on  the  papers.  He  was  holding 
court  in  Bend  at  the  time.  My  recollection  is  that  we 
got  the  sheriff  Saturday  morning,  just  before  he  left 
at  noon,  and  left  the  papers  with  him.  Whether  they 
were  served  that  day  or  the  following  Monday  I  am 
not  sure,  but  immediately  after  service  [29]  Mr.  Ca- 
mozzi came  to  my  office. 

Q.  Were  there  any  discussions  in  your  office  be- 
tween yourself  and  Mr.  Camozzi  and  Mr.  Valentine  ? 

A.    Yes,  there  were  a  great  many. 

Q.  Will  you  state  what,  if  anything,  was  said  by 
Mr.  Camozzi  at  that  time  ? 

A.  Mr.  Camozzi  came  into  my  office  and  intro- 
duced himself  as  president  and  general  manager  and 
in  complete  control  and  charge  of  the  Great  West. 

Mr.  Leedy :  Now,  if  the  Court  please,  we  object  to 
that  last  statement  and  move  it  be  stricken  as  a  con- 
clusion of  the  witness.  At  this  time  we  would  like  to 
have  the  record  show  that  the  Defendant  Rudeen 
contends  that  Camozzi,  the  president  and  general 
manager,  was  without  authority  to  execute  this  mort- 
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gage  or  to  negotiate  for  it  or  to  make  statements  in 
connection  with  it  that  were  in  any  way  binding  upon 
the  Great  West  Lumber  Corporation. 

Mr.  Tongue :  Your  Honor,  I  think  it  has  already 
been  ruled  on  a  similar  objection  that  it  may  be  testi- 
fied by  the  plaintiffs'  witnesses  what  Camozzi  said  as 
to  his  authority  on  the  issue  of  estoppel  or  apparent 
authority,  which  is  one  of  the  issues  of  this  case. 

The  Court :    I  will  receive  it  for  what  it  is  worth. 

Mr.  Tongue :    Go  ahead,  Mr.  Balentine. 

A.  Mr.  Camozzi  came  into  my  office — That  is  the 
first  time  [30]  that  I  ever  met  him — and  introduced 
himself  as  president  and  secretary  and  in  full  charge 
of 

Q.     Secretary,  did  you  say? 

A.  President  and  general  manager.  I  would  like 
to  correct  that — and  said  that  the  papers  had  been 
served  on  the  company's  attorney-in-fact  in  Bend, 
and  that  he  wanted  to  settle  the  matters  up  for  the 
reason  that  anything  stopping  the  sale  of  their  lum- 
ber would  close  the  operations  down.  And  I  got  in 
touch  with  Mr.  Valentine — He  did  most  of  it;  my 
contacts  were  principally  with  him — and  he  came  up, 
and  we  discussed  the  matter  of  what  could  be  done  in 
reference  to  settling  these  two  lawsuits,  the  equity 
and  the  companion  law  case. 

Q.  As  the  result  of  those  discussions  were  you  in- 
structed to  prepare  a  certain  mortgage  ? 

A.  Yes.  It  was  agreed  between  the  parties  there 
in  my  office  the  $6,000  cash  be  paid  and  a  $10,000  se- 
curity be  given  in  order  to  get  these  cases  dismissed. 
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And  the  $6,000,  Mr.  Camozzi  said,  could  be  had  from 
the  Fleishman  Lumber  Company,  their  head  office  in 
Portland,  to  whom  he  was  shipping  the  entire  output 
of  the  mill.  And  at  that  time  also  he  showed  me  a  con- 
tract with  the  Fleishman  Lumber  Company  that  he 
had  entered  into  as  general  manager  of  Great  West 
to  furnish  the  entire  output  of  the  mill  during  this 
season  to  Fleishman  Lumber  Company.  We  had  sev- 
eral telephone  conversations  with  Mr.  Fleishman  in 
Portland.  Over  a  period  of  a  few  days  there  he  came 
back  daily  to  the  office [31] 

Q.    Who  do  you  mean  by  "he"? 

A.  Mr.  Camozzi.  Excuse  me.  He  came  back  daily 
to  the  office.  We  had  several  telephone  conversations 
with  Mr.  Jim  Fleishman,  in  charge  of  the  Fleishman 
Lumber  Company  in  Portland.  Then  in  those  conver- 
sations it  developed  that  the  Fleishman  Lumber 
Company,  through  Mr.  Jim  Fleishman,  did  not  ad- 
mit that  there  was  $6,000  then  due  the  Great  West, 
but  did  indicate  that  he  would  personally  secure  in  a 
satisfactory  manner  the  amount  of  $6,000.  So  I 
agreed  to  meet  Mr.  Camozzi  in  Portland,  and  Judge 
Vandenberg  was  then  in  Portland  holding  court,  and 
I  prepared  a  mortgage,  the  one  that  is  in  evidence 
here. 

Q.  Did  you  receive  any  instructions  as  to  the 
preparation  of  that  mortgage  ? 

A.  Yes.  I  received  instructions  from  Mr.  Camozzi 
as  to  the  preparation  of  that  mortgage. 

Q.     What  did  he  tell  you? 

A.    He  told  me  in  reference  to  the  description  of 
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the  mortgage  that  he  had  no  way  of  giving  me  item- 
ized descriptions  of  the  various  items  of  property. 

Mr.  Leedy:  If  the  Court  please,  we  object  to  this 
whole  line  of  testimony.  We  object  further  to  this 
particular  line  of  testimony  in  so  far  as  it  goes  to 
vary  or  contradict  the  terms  of  a  written  instrument 
which  is  here  in  evidence. 

Mr.  Tongue :  I  am  not  trying  to  vary  or  contradict 
it.  I  am  simply  showing  the  meaning  of  the  general 
terms [32] 

Mr.  Leedy :    Or  to  explain  it. 

Mr.  Tongue :  I  submit,  you  Honor,  that  one  of  the 
qualifications  of  the  parole  evidence  rule  is  that 
where  general  terms  are  used  in  an  instrument  parole 
evidence  is  admissible  to  show  the  circumstances 
under  which  the  instrument  was  executed  as  going  to 
show  the  intention  of  the  parties  in  the  use  of  those 
general  terms. 

The  Court:  I  think  that  is  the  rule.  However,  I 
will  take  this  evidence  over  the  objection. 

Mr.  Tongue :  Very  well.  Would  you  read  the  ques- 
tion, please. 

The  Court :  He  said  he  had  no  way  of  giving  him 
the  items  of  personal  property. 

The  Witness:  Yes,  except  as  to  the  large  items 
that  were  there  at  the  mill.  And  he  gave  me  the  de- 
scription of  some  of  the  larger  items  of  personal  prop- 
erty there  in  the  mill,  that  went  to  make  up  the  mill, 
and  those  are  the  items  that  are  specified  in  the  mort- 
gage. Then  he  gave  me  the  further  specification  of 
the  complete  sawmill  equipment  as  it  then  existed. 
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Mr.  Tongue:  Q.  That  is,  there  were  numerous 
other  gas  engines  and  other  equipment  there  ? 

A.  Yes.  Those  are  his  exact  descriptions,  which 
he  told  me  was  as  nearly  as  he  could  make  it. 

Q.  Now,  as  I  understand  it,  Mr.  Balentine,  that 
mortgage  was  then  executed  by  him  purportedly  on 
behalf  of  the  corporation?  [33] 

A.  In  Portland.  We  went  to  Mr.  Fleishman's  of- 
fice— I  believe  it  is  in  the  Lumberman's  Building  in 
Portland. 

Q.  What  was  then  done  with  reference  to  the 
cases  that  were  pending? 

A.     I  had  secured 

Mr.  Tongue :  I  will  withdraw  that.  It  is  stipulated 
they  were  dismissed. 

Q.    What  was  then  done  with  the  mortgage  ? 

A.  The  mortgage  was  then  placed  of  record  in 
Klamath  County  after  its  execution. 

Q.  Did  you  make  any  search  of  the  records  at 
that  time  or  thereabouts  ? 

A.  I  personally  had  searched  the  records  here  in 
Klamath  County  prior  to  drawing  the  mortgage  and 
going  to  Portland,  and  either  before  it  was  executed 
or  soon  thereafter  I  got  a  search  from  the  Wilson 
Abstract  Company.  I  am  not  sure  whether  that  was 
before  the  mortgage  was  executed  or  afterwards,  but 
I  had  personally  searched  the  records  and  I  found, 
after  being  told  of  this  before  by  Mr.  Camozzi,  I 
found  that  there  was  a  mortgage  from  the  old  B  &  C 
Company  of  record  here  on  the  personal  property. 

Q.  I  think  that  is  stipulated.  Did  you  find  any 
other 
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A.    Outside  of  that  one,  it  was  clear. 

Q.  Now,  there  has  been  testimony,  and  it  is  stipu- 
lated in  this  case,  that  after  that  mortgage  was  exe- 
cuted and  filed  there  was  [34]  further  work  per- 
formed by  Lilly  &  Valentine,  and  later  a  further  law- 
suit filed  in  their  behalf,  and  that  later  certain  pay- 
ments were  made  by  Fleishman  to  Lilly  &  Valentine 
on  behalf  of  Great  West  Lumber  Company.  Did  you 
at  any  time  give  any  instructions  to  Fleishman  with 
respect  to  those  payments  ? 

A.     To  Fleishman? 

Q.     To  Fleishman,  yes.  A.     Yes,  I  did. 

Q.  What  did  you  do  ?  What  instructions  did  you 
give? 

A.  I  wrote  a  letter  to  Mr.  Fleishman  terminating 
those  payments. 

Q.    What  was  the  reason  for  writing  that  letter? 

A.  My  reason  for  writing  that  letter  was  this: 
That  the  second  suit  was  brought  for  hauling  after 
the  mortgage  from  the  4th  of  August  until  the  time 
of  the  suit,  and  when  that  case  was  filed,  before  it 
was  served  on  the  Great  West  attorney-in-fact  in 
Bend,  but  after  an  attachment  was  served  in  Lake- 
view,  Mr.  Camozzi  came  into  the  office  and  negotiated 
concerning  that  lawsuit,  and  it  was  agreed  that  he 
was  to  continue  to  ship  sufficient  green  lumber  that 
he  was  then  cutting  to  the  garnishees  in  Lakeview 
until  the  amount  of  $4,000  was  accumulated  over 
there.  He  had  previously  given  instructions  to 
Fleishman  to  give  up  one-third  of  the  amount  due 
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the  Great  West  on  the  deal  with  Fleishman.  At  this 
time,  after  the  second  lawsuit  was  filed — the  third, 
actually ;  the  two  first  ones  and  the  next  lawsuit — he 
agreed  to  increase  that  to  half  of  the  amount  until 
that  second  lawsuit  [35]  was  taken  care  of.  And  when 
that  had  been  paid  off  I  wrote  Fleishman  a  letter  that 
he  might  discontinue  the  payment  of  one-half  of  the 
Great  West  money  to  us. 

Q.  Are  you  referring  to  the  letter  written  by  you 
to  Fleishman  Lumber  Company  designated  as  Plain- 
tiffs' Exhibit  14,  dated  November  1st,  1948? 

A.    That  would  be  the  letter. 

Q.  Now,  Mr.  Balentine,  did  you  at  any  time  learn 
that  the  Government  was  proposing  to  sell  the  saw- 
mill because  of  tax  liens  ? 

A.    Yes,  I  learned 

Q.    When  did  you  first  learn  of  that? 

A.  I  personally  learned  about  that  soon  after  No- 
vember 2nd. 

Q.  Did  Lilly  &  Valentine  ever  come  in  to  you  and 
ask  for  advice  in  that  respect  ? 

A.    Yes,  they  did. 

Q.  When  did  they  first  come  to  you,  if  you  re- 
member? 

A.  They  came  to  me  sometime  in  December,  I  will 
say,  or  at  least  by  that  time. 

Q.  Did  you  advise  them  what  they  should  do  or 
whether  they  should  do  anything  with  respect  to  that 
proposed  sale?  A.    I  advised  them 

Mr.  Leedy:  We  object  to  that,  of  course,  to  what 
he  advised  them.  Whether  or  not  he  advised  them  we 
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have  no  objection  to.  It  would  not  be  binding  on  this 
defendant  or  anyone  else  as  to  what  advice  he  gave 
them.  [36] 

Mr.  Tongue :  Your  Honor,  this  in  a  sense  is  pre- 
liminary. What  I  want  to  develop  through  this  wit- 
ness is  not  only  the  circumstances  of  the  sale  at  which 
he  was  present,  but  also  I  want  to  develop  through 
this  witness  the  fact  that  the  plaintiffs  brought  to 
him  this  letter  written  by  Mr.  Rudeen  and  asked  his 
advice,  and  what  that  advice  was.  It  goes  to  the  is- 
sue of  our  claim  that  the  Defendant  Rudeen  is  estop- 
ped to  challenge  the  validity  of  the  mortgage  and  to 
claim  that  the  mortgage  was  inferior  to  his  title  un- 
der the  tax  sale  because  of  his  conduct,  including 
among  other  things  the  writing  of  these  letters  to  the 
plaintiffs. 

The  Court:    Objection  overruled. 

Mr.  Tongue :    Would  you  read  the  question? 

(Last  question  read.) 

A.  When  they  first  came  to  me  in  reference  to 
the  Government's  claim  of  taxes,  I  came  over  and 
looked  at  the  Klamath  County  records  here,  and 
there  had  been  a  series  of  filing  of  notices,  beginning 
with  November  2nd,  is  my  recollection,  here  in 
Klamath  County;  and  in  the  aggregate  I  learned 
along  during  this  course  of  discussing  it  with  my 
clients  that  the  Government  was  claiming  some  $35,- 
000  as  tax  liens.  I  discussed  that  situation  with  them, 
but  at  that  time  I  was  not  myself  sufficiently  conver- 
sant with  the  law  of  the  priority  of  Government  liens 
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to  be  entirely  satisfied  to  advise  them  on  the  situation. 
So  I  investigated  from  the  legal  standpoint,  and  I 
advised  them  that  since  there  was  [37]  that  much 
money  involved  in  the  GoveiTiment  lien  I  did  not  be- 
lieve it  would  be  good  business  for  them  to  invest 
that  much  more  money  hi  that  property  up  there. 

Q.  Are  you  referring  to  the  first  or  the  second 
sale?  A.     The  first  sale. 

Q.  Do  you  recall  how  much  the  property  was  of- 
fered for  at  that  first  sale? 

A.  I  didn't  attend  the  fii'st  sale,  because  the  Gov- 
ernment's lien,  as  I  say,  was  some  thirty-five  thous- 
and or  thirty-six  thousand  dollars,  as  I  remember  it. 
I  did  not  attend  the  first  sale.  After  it  he  came  back 
and  consulted  me  again  and  reported  to  me  that 

The  Court :    Xow,  just  a  moment. 

Mr.  Tongue:    Just  a  moment,  !Mr.  Balentine. 

Q.  Did  you  later  learn  that  there  was  to  be  a 
subsequent  sale  ? 

A.    Yes,  I  did,  and  I  later  learned 

Q.  Just  a  moment.  Did  your  clients  come  to  con- 
sult you  and  ask  your  advice  as  to  what  they  should 
do  with  reference  to  the  second  sale? 

A.     They  did  that,  yes. 

Q.  Did  they  or  did  they  not  show  you  a  letter 
written  by  Defendant  Rudeen  imder  date  of  Janu- 
ary 6  in  that  connection? 

A.  Mr.  Valentine  brought  that  letter  to  my  home 
on  receipt  of  it,  to  me. 

Q.  Did  you  advise  them  under  those  circum- 
stances? [38]  A.    Yes,  I  did. 
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Q.    And  after  seeing  that  letter? 

A.    Yes,  I  advised  them  in  the  light  of  that  letter. 

Q.    What  was  your  advice  to  them  at  that  time? 

A.  I  advised  them  that,  having  recognized  that 
mortgage,  I  didn't  think 

Q.    What  do  you  mean? 

A.     The  mortgage  in  question  here. 

Q.  How  do  you  mean  the  mortgage  was  recog- 
nized ? 

A.  It  is  in  the  letter  referred  to,  the  exhibit  re- 
ferred to,  as  the  letter  sent  to  Lilly  &  Valentine  of 
January  the  7th,  is  my  recollection  of  it. 

Q.  I  show  you  this  letter  dated  January  6th, 
1949^ A.     The  6th. 

Q.    designated  as  Defendant's  Pre-Trial  29-a, 

and  ask  you  if  that  is  the  letter  to  which  you  have 
reference?  A.    Yes,  that  is  the  letter. 

Q.  I  now  ask  you  what  advice,  if  any,  you  gave 
to  the  plaintiffs  at  that  time? 

A.  I  advised  them  that  the  company,  through  this 
letter,  was  recognizing  their  mortgage  as  a  binding 
mortgage.  In  the  meantime  I  had  checked  the  law 
in  reference  to  the  priorities  of  these  tax  liens,  and 
it  was  my  advice  to  them  at  that  time  that  they 
would  not  be  required  to  raise  any  money  to  bid  at 
these  tax  sales.  I  had  previously  been  to  the  bank 
with  them  on  the  question  [39]  of  arranging  for 
money. 

Q.    Did  you  later  attend  the  second  sale? 

A.    I  attended  the  second  sale. 
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Q.  Do  you  have  any  recollection  of  what  was  said 
and  done  there?  A.    Yes,  I  do. 

Q.  Would  you  state  what  your  recollection  is  as 
to  what  was  done  and  said  at  that  time? 

A.  That  sale  was  conducted,  according  to  my  re- 
collection, on  the  27th  day  of  January,  1949,  at  the 
millsite  of  the  Great  West  Lumber  Corporation.  I 
went  up  there  in  company  with  Mr.  Lilly  and  Mr. 
Valentine  both.  We  got  there  some  little  time  before 
the  sale  started,  the  actual  auction  and  bidding 
started.  We  saw  Mr.  Ellison  and  had  a  talk  with  him. 

Q.    Who  was  he? 

A.  He  was  the  Government  representative  in 
charge  of  conducting  the  sale.  Then  the  sale  started, 
and  Mr.  Ellison  announced  as  a  preliminary  to  ac- 
cepting bids  to  all  the  parties  present  there  that  the 
sale  was  conducted  subject  to  a  $10,000  mortgage  to 
Lilly  &  Valentine,  and  that  the  Government  was  sell- 
ing it  subject  to  that  mortgage,  with  one  contingency 
on  the  part  of  the  Government:  That,  according  to 
the  information  the  Government  had,  some  of  the 
articles  of  personal  property  had  been  purchased  in 
Bend  after  the  Government  had  filed  their  lien  in 
Deschutes  County,  and  that  as  to  those  items  it  was 
the  contention  that  the  Government's  lien  attached 
to  those  items  and  would  follow  [40]  them  in  Klam- 
ath County,  and  that  was  the  only  exception  to  sell- 
ing— to  the  fact  that  it  was  being  sold  subject  to 
this  particular  mortgage. 

Q.    Did  you  see  Mr.  Rudeen  at  that  sale? 

A.    I  saw  him,  yes,  and  talked  to  him. 
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Q.  Did  he  make  any  statement  in  the  presence 
of  Ellison  and  the  other  people  at  that  time  that 
you  recall? 

A.  Mr.  Rudeen  made  some  statements  during  the 
course  of  the  sale  that  I  heard.  One  of  Mr.  Rudeen's 
statements  was  he  inquired  of  Mr.  Ellison  if  the 
Government  would  guarantee  title  to  the  personal 
property  to  any  person  who  bought  it. 

Q.  Do  you  remember  any  other  statement  that 
Mr.  Rudeen  made  at  that  time? 

A.  That  is  the  only  statement  that  I  remember 
him  making  at  that  time. 

Q.  Did  Mr.  Ellison  make  any  reply  to  that  state- 
ment that  you  remember? 

A.  Yes.  Mr.  Ellison  told  him  that  it  was  the  Gov- 
ernment's contention  that  any  articles  of  personal 
property  bought  out  of  Deschutes  County  after  their 
lien  was  filed  there,  that  the  lien  on  those  items 
would  still  attach  in  Klamath  County.  Then  Mr. 
Ellison  addressed  me  in  the  audience  there,  as  the 
attorney  for  Lilly  &  Valentine,  and  asked  me  what 
our  position  was. 

Q.    Did  you  reply  to  that  request  for  a  statement  ? 

A.  I  did.  I  told  him  that  it  was  our  position 
that  the  $10,000  [41]  mortgage  was  prior  to  the 
Government's  lien. 

Q.  What  else  was  done  or  said  at  that  time,  if 
you  remember,  if  anything? 

A.  After  that  the  sale  was  adjourned  and  then 
reconvened  in  just  a  few  minutes,  and  again  offered 
for  a  lower  figure  than  it  had  been  offered  before. 
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Q.    Were  any  bids  submitted  there? 

A.  Yes.  Mr.  Rudeen  submitted  a  bid  of  $7,500, 
and  the  bid  was  accepted. 

Q.  Do  you  know  whether  prior  to  that  sale  the 
Great  West  Lumber  Company,  or  anyone  on  its  be- 
half or  in  connection  with  it,  had  made  any  conten- 
tion that  this  mortgage  was  invalid  for  lack  of  au- 
thority to  execute  if? 

A.     No  contention  had  ever  been  made  to  me. 

Q.     Or  any  that  you  know  of? 

A.    None  that  I  know  of. 

Mr.  Tongue:    That  is  all. 

Cross  Examination 
By  Mr.  Leedy: 

Q.  Mr.  Balentine,  during  the  summer  of  1948 
did  you  perform  professional  services  for  the  Great 
West  Corporation  as  your  client? 

A.  On  one  occasion  while  we  were  trying  to  get 
payment  on  the  $6,000  note  which  became  in  default, 
that  Mr.  Fleishman  had  given,  had  signed  person- 
ally, in  addition  to  this  $10,000, 1  wrote  a  [42]  letter 
for  Mr.  Rudeen  to  Mr.  Fleishman 

Q.    You  mean  Mr.  Camozzi? 

A.  Mr.  Camozzi ;  excuse  me — Mr.  Camozzi  to  Mr. 
Fleishman  concerning  the  contract  which  existed  be- 
tween the  two. 

Q.    About  when  was  that? 

A.  Oh,  that — ^I  will  estimate  it  the  best  I  can. 
That  would  be  some  time — the  note  was  due  in  ten 
days,  the  $6,000  promissory  note  was,  and  it  was 
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after  that  time  and  before  this  second  suit  was 

started. 

Q.  Some  time  during  the  latter  part  of  August 
or  September  of  1948;  is  that  right? 

A.    I  presume  that  would  be  about  right. 

Q.  Did  you  render  any  other  professional  serv- 
ices for  Great  West? 

A.     That  is  all  that  I  have. 

Q.    Or  Camozzi  personally? 

A.    That  is  all. 

Q.  Now,  I  understand  that  when  Mr.  Valentine, 
one  of  your  clients,  showed  you  this  letter  which  is 
in  evidence  here,  the  one  of  January  6th,  1949,  De- 
fendant's Exhibit  29-a,  you  advised  them  that  that 
letter  consituted  a  recognition  by  the  company  of 
the  mortgage;  is  that  right? 

A.    That  is  what  I  told  him. 

Q.  As  of  that  date,  January  6th,  1949,  the  date 
the  letter  was  written?  [43]  A.    Yes. 

Q.  And  that  was  your  basis  of  advising  them 
that  they  need  not  protect  themselves  on  bidding  at 
the  sale? 

A.  That  was  not  entirely  my  basis.  In  the  mean- 
time I  had  checked  to  know  the  priorities,  which  I 
was  not  too  familiar  with  at  the  time  it  first  came 
up,  as  between  the  filing  of  the  tax  liens  in  Klamath 
County  on  November  2nd  and  the  filing  of  our  mort- 
gage on  the  previous  August  the  4th,  and  that  was 
a  part  of  the  reason  that  I  had,  together  with  this 
letter. 

Q.    Now,  Mr.  Balentine,  in  view  of  your  opinion 
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that  their  mortgage  was  prior  to  the  tax  liens,  you 
would  not  in  any  event  have  advised  them  to  bid  at 
this  tax  sale  regardless  of  this  mortgage,  would  you  ? 

A.  Well,  I  had  advised  them  before  and  gone 
to  the  bank  with  them  to  make  preparations  just  out 
of  an  abundance  of  caution  on  the  matter,  if  it  didn't 
cost  them  too  much,  if  they  didn't  have  to  invest 
too  much  money. 

Q.  You  still,  then,  entertained  some  doubts  as 
to  the  priority  of  the  mortgage  ? 

A.  Not  at  the  last  time,  I  guess.  I  guess  I  didn't 
at  the  last  time.  I  think  I  finally  concluded  that  they 
were  prior  in  time  there. 

Q.  So  if  they  followed  your  advice  they  would 
not  have  bid  at  the  sale  in  any  event? 

A.  I  don't  know  that  I  would  have  advised  them 
not  to  bid  at  [44]  the  sale,  even  though  I  knew  it 
was  prior. 

Q.  Now,  the  tax  liens  were  filed  in  Klamath 
Coimty  in  November,  1948;  that  is  right,  isn't  it? 

A.    November  2nd,  I  believe,  my  recollection  is. 

Q.  And  this  recognition  by  the  corporation  of  the 
mortgage  was  on  January  6th,  1949,  some  two  months 
subsequent?  A.    Yes. 

Q.  If  some  third  person  had  bought  this  prop- 
erty at  the  tax  sale,  do  you  think  that  the  subse- 
quent recognition  by  the  corporation  of  that  mort- 
gage would  have  been  binding  as  against  that  third 
person?  A.    Yes,  I  do. 

Q.    Do  you  think  that  a  subsequent  ratification 
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of  a  mortgage  would  be  binding  upon  someone  who 

acquired  through  the  earlier  tax  liens'? 

A.  Does  that  question  presuppose  that  the  tax 
liens  were  superior?  Does  that  question  of  yours  do 
that? 

Q.    I  am  supposing  the  actual  facts  here. 

A.    All  right. 

Q.  Here  we  have  a  mortgage  given  in  August, 
and  we  have  tax  liens  filed  in  November.  Then  you 
have  a  letter  written,  you  say,  which  in  your  opin- 
ion constituted  recognition  by  the  corporation  of  the 
mortgage  in  January.  A.    Yes. 

Q.  Now,  my  question  is,  under  those  circum- 
stances would  it  have  [45]  been  your  opinion  that 
the  recognition  of  the  mortgage  in  January  would 
go  back  ahead  of  the  tax  liens  in  November? 

A.  I  don't  think  it  would  affect  the  priorities  as 
between  the  two,  no.  I  didn't  think  so  then. 

Q.  It  was  your  opinion  that  this  mortgage  was 
a  valid  and  prior  lien  prior  to  November  of  1948? 

A.  Do  you  mean  it  was  a  prior  lien  prior  to  that 
time,  or  it  was  my  opinion  prior  to  that  time?  Is 
that  what  you  mean  ? 

Q.    Well,  was  it  a  prior  lien  prior  to  that  time? 

A.    Yes,  I  think  it  was. 

Q.  Now,  what  possible  bearing  upon  your  opin- 
ion, then,  could  a  letter  have  which  indicated  to  you 
that  the  corporation  was  recognizing  what  you  say 
was  already  a  prior  lien  ? 

A.  It  only  had  this :  At  the  time  that  it  was  dis- 
cussed there  at  my  house,  when  it  was  brought  over 
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there — my  clients  were  very  nervous  about  these 
Government  liens  in  reference  to  their  mortgage, 
and  they  were  anxious,  if  possible,  not  to  have  to 
be  put  to  the  proposition  of  being  confronted  with 
a  question  of  priority  between  the  two. 

Q.  Has  it  been  your  opinion,  Mr.  Balentine,  that 
the  president  of  a  corporation  has  apparent  author- 
ity to  execute  a  mortgage  of  the  principal  assets 
without  direct  authority  from  the  directors? 

A.  That  is  not  my  opinion  as  a  general  proposi- 
tion, but  that  is  my  opinion  in  reference  to  this  par- 
ticular mortgage.  [46] 

Q.  You  did  not  investigate  on  behalf  of  your 
clients  what  the  express  authority  of  Mr.  Camozzi 
was  about  company  mortgages  ?  A.I  did  not. 

Q.  Isn't  it  a  general  proposition  that  more  than 
one  corporate  officer  participates  in  the  execution 
of  a  mortgage  of  this  consequence? 

A.     That  is  correct. 

Q.  Isn't  it  customary  in  your  practice  that  the 
corporate  seal  is  attached  to  an  instrument  purport- 
ing to  be  executed  on  behalf  of  the  corporation? 

A.    That  is  correct. 

Q.  Yet  neither  of  those  things  was  done  in  this 
instance;  isn't  that  right?  A.     That  is  right. 

Q.  Now,  then,  again,  Mr.  Balentine,  what  signi- 
ficance to  you  did  this  letter  of  January  6th  have 
which  led  you  to  the  conclusion  that  the  corporation 
was  recognizing  the  mortgage?  Did  that  mean  that 
there  was  some  doubt  in  your  mind  about  it  prior 
to  that  time? 
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A.    Well,  there  probably  was  in  a  measure,  yes. 

Q.  Isn't  it  a  fact,  Mr.  Balentine,  that  your  clients 
reported  to  you  from  the  first  tax  sale  that  the  Gov- 
ernment was  questioning  the  validity  of  the  mort- 
gage as  far  as  the  personal  property  was  concerned  ? 

A.     No,  they  made  no  such  report  to  me.  [47] 

Q.     They  did  not?  A.     They  did  not. 

Q.    You  understood  they  attended  the  first  sale? 

A.     They  did  attend,  yes. 

Q.  Now,  when  Mr.  Rudeen  bid  at  the  tax  sale, 
isn't  it  a  fact  that  he  bid  in  his  own  name? 

A.     That  is  correct. 

Q.  Mr.  Ellison  asked  him  if  he  was  bidding  in 
his  own  name  and  he  said  he  was  ? 

A.  I  don't  remember  that,  but  I  remember  after- 
wards Mr.  Rudeen  discussed  it  \vith  me,  after  the 
sale. 

Q.  Did  he  tell  you  at  that  time  he  was  bidding 
on  his  own  account  ? 

A.    He  said  he  had  bought  it  personally,  himself. 

Q.  At  that  time  didn't  he  tell  you  that  he  did  not 
recognize  this  mortgage  ?  A.    No,  he  did  not. 

Mr.  Leedy:    That  is  all. 

Mr.  Tongue:    No  further  questions. 

(Witness  excused.)  [48] 

GRIFFIN  HALE 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiffs  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 
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Direct  Examination 
By  Mr.  Tongue : 

Q.    What  is  your  occupation,  Mr.  Hale? 

A.  Well,  for  about  the  last  five  years  I  have  been 
cruising  timber. 

Q.    Do  you  know  Mr.  R.  O.  Camozzi? 

A.    Yes,  sir. 

Q.    When  did  you  first  meet  him? 

A.  Some  time  in  '47.  I  don't  know;  some  time 
in  the  fall  of  '47. 

Q.  Did  you  ever  do  any  work  or  perform  any 
services  for  the  Great  West  Lumber  Company? 

A.    Yes,  sir. 

Q.    At  whose  request?  A.    Mr.  Camozzi's. 

Q.  What  was  the  first  work  that  you  did  for  the 
company  and  on  about  what  date? 

A.  I  think  about  December  in  '47  I  began  to  buy 
timber  for  them  on  commission.  In  other  words,  I 
made  a  deal  for  the  timber  and  they  bought  it,  and 
then  I  got  a  dollar  and  a  half  for  all  the  timber  that 
I  located  and  bought  for  them.  I  made  deals,  and 
Mr.  Camozzi  paid  me  for  the  timber;  he  paid  me  a 
dollar  and  a  half  for  what  I  got. 

Q.  Now,  between  December,  1947,  and  June  of 
1948  did  you  locate  [49]  any  timber  for  the  company 
as  a  result  of  that  understanding  with  Mr.  Camozzi? 

A.    Yes,  sir;  I  did. 

Q.  Were  you  present  with  Mr.  Camozzi  when 
any  of  those  deals  were  closed? 

A.    Yes,  sir,  one,  at  least. 
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Q.  What  was  the  largest  deal  that  you  remember 
of  between  those  dates'? 

A.  Well,  I  think  it  was  the  stuff  that  we  bought 
from  R.  T.  Renner,  was  the  biggest  deal  I  ever  did 
close.  I  am  pretty  sure  that  was  in  April,  right  about 
the  first  of  April  in  '48. 

Q.    Was  that  the  Lakeview  purchase? 

A.  Yes.  We  went  to  Lakeview  and  Mr.  Camozzi 
gave  Mr.  Renner  a  check.  He  paid  off  a  thousand 
dollars  in  a  check,  and  then  he  would  pay  him  for 
this  timber  and  leave  the  thousand  dollars  up  all 
the  time  to  secure  other  timber  that  he  would  get 
from  him. 

Q.  What  was  the  total  purchase  price  of  that 
timber,  if  you  remember? 

A.  Well,  we  bought  what  was  in  Sections  29  and 
28,  why,  we  give  twelve  for  it,  and  what  was  in  26 
and  27  we  give  ten  dollars. 

Q.  Do  you  remember  approximately  what  the 
total  purchase  price  was  for  that  timber? 

A.  Well,  I  think  around  $10,000  is  what  he  paid 
for  it,  what  he  got  out  of  it.  Of  course,  all  I  got  is 
my  commission.  I  drawed  $1,074  from  him  on  com- 
mission. [50] 

Q.  Mr.  Hale,  do  you  know  whether  or  not  Mr. 
Camozzi  closed  that  deal  himself? 

A.  He  did.  There  was  nobody  else  but  him  on 
all  the  other  contracts. 

Q.  Did  anybody  else  have  authority  to  make  that 
purchase  that  you  know  of  ?  A.     No. 

Q.    Did  he  sign  the  papers  himself? 
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A.  He  wrote  a  check  and  give  Mr.  Renner — He 
wrote  him  a  check  for  a  thousand  dollars.  He  only 
had  one  check  with  him,  and  there  was  something 
else  that  he  had  bought,  another  little  patch  of  tim- 
ber with  forty-some-odd  thousand  feet.  He  says, 
*^This  is  the  only  check  I  have  with  me.  I  will  have 
to  send  you  another  check.'' 

Q.  Mr.  Hale,  do  you  recall  a  forced  sale  at 
Pringle  Falls'? 

A.  Well,  I  know  of  it.  I  know  when  they  had  it, 
yes. 

Q.    When  was  that,  do  you  know  ? 

A.    I  don't  remember.  I  think  it  was  June. 

Q.    Early  or  late  in  June? 

A.  I  don't  really  know  just  the  date  there.  I 
am  not  sure  it  was  in  June,  but  that  is  just  my  idea 
about  it. 

Q.  Mr.  Hale,  were  you  ever  around  the  mill  of 
the  company?  A.    Yes,  sir. 

Q.  Were  you  around  there  on  frequent  occasions 
or  just  infrequently?  [51] 

A,  Oh,  I  was  there  two  or  three  times  a  week, 
and  maybe  oftener. 

Q.  Did  you  ever  see  any  other  officer  or  director 
of  the  company  at  the  mill?  A.    I  never  did. 

Q.    Other  than  Mr.  Camozzi? 

A.    No,  sir;  I  never  did. 

Q.  Did  you  ever  observe  to  whom  questions  were 
referred  for  directions  or  decision? 

A.    No,  sir;  I  never  knew  nobody  but  R.   O. 
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Camozzi  had  anything  to  do  with  it,  as  far  as  I  was 

concerned. 

Q.  Did  you  ever  hear  other  people  referred  to 
for  decisions  or  directions? 

A.    No,  sir;  I  did  not. 

Q.  Were  you  present  at  the  tax  sale  at  which  the 
sawmill  was  sold  to  Mr.  Rudeen? 

A.  Yes,  sir ;  I  was  there  at  both.  I  was  there  from 
the  beginning  until  the  ending  of  it.  I  was  guard 
there.  I  took  care  of  the  Government's  interests 
there  while  they  had  this  seizure. 

Q.  Do  you  remember  what  was  done  and  said  at 
the  time  of  the  second  sale  ?  Do  you  remember  what 
was  done  and  said  at  the  meeting  in  January  at 
which  the  mill  was  sold  to  Mr.  Rudeen? 

A.  I  do,  I  think.  I  just  can't  remember  just  word 
for  word. 

Q.  Well,  just  state  what  you  remember  as  having 
been  said  and  done  and  by  whom  at  that  time,  as 
you  remember  it.  [52] 

A.    Well,  they  called  the  sale 

Q.    Who  do  you  mean  by  "they"? 

A.  Mr.  Ellison,  Mr.  Robert  Ellison,  the  Govern- 
ment man.  Federal  man,  from  Portland.  He  called 
the  sale  and  he  read — He  had  a  mortgage,  and  he 
read  the  mortgage  there  to  the  public,  to  the  best  of 
my  remembrance — I  don't  know  just  what  it  was, 
but  he  called  for  a  certain  plot  of  land  in  Section 
13,  with  a  sawmill  with  two  headrigs,  edger,  and  a 
trimmer,  and  a  number  of  gasoline  engines.  I  be- 
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lieve  that  is  just  about  the  way  he  read  the  mort- 
gage. 

Q.    Did  he  say  anything  else  that  you  remember? 

A.  Well,  I  really — I  just  can't  recollect  right 
now  that  I  know  of.  But  he  might  have,  but  of 
course 

Q.  Do  you  remember  whether  Mr.  Rudeen  said 
anything  at  that  time? 

A.  Well,  Mr.  Rudeen  was  there  at  both  sales.  He 
was  at  both  of  the  sales.  He  bought  the  lumber  the 
first  sale— I  think  the  27th,  the  26th  or  27th  of  De- 
cember; and  on  the  27th  day  of  January  he  bought 
the  mill. 

Q.  At  the  second  sale  at  which  he  purchased 
the  mill  do  you  remember  whether  or  not  he  made 
any  inquiry  as  to  whether  or  not  the  Government 
would  guarantee  title  to  the  personal  property? 

A.  He  may  have,  but  I  just  don't  really  remem- 
ber that.  It  seems  like  there  was  something  said,  but 
I  just  can't  word  it,  and  I  wouldn't  be  safe  in  stat- 
ing it  if  I  couldn't  state  it  for  sure.  [53]  At  least, 
there  was  something  said  about  it,  but  I  really  don't 
know  what  it  was  now. 

Q.  Do  you  remember  whether  Mr.  Ellison  said 
anything  as  to  what  the  rights  of  the  purchaser  at 
the  sale  would  be  with  respect  to  the  mortgage? 

A.  Well,  I  believe  Mr.  Ellison  said  there  was  a 
$10,000  mortgage,  and  a  new  motor  that  belonged 
to  Moty  &  VanDyke,  and  a  Ford  truck. — It  seems 
like  to  me  that  was  it — it  was  not  included  in  the 
sale;  there  was  some  payments  to  be  made  on  the 
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Ford  truck,  and  the  motor  from  Moty  &  VanDyke, 
a  new  motor,  that  wasn't  paid  for  which  was  brought 
out  of  Deschutes  County. 

Q.  Did  he  say  anything  as  to  whether  the  pur- 
chaser would  have  to  pay  the  mortgage? 

A.  Yes,  I  am  sure  he  included  the  $10,000  mort- 
gage above  the  sale;  told  them  that  would  have  to 
be  prior  to  the  sale. 

Mr.  Tongue:    That  is  all. 

Cross  Examination 
By  Mr.  Leedy: 

Q.  Mr.  Hale,  don't  you  remember  at  both  sales 
Mr.  Ellison  said  that  the  Government  felt  their  liens 
were  ahead  as  far  as  the  personal  property  was  con- 
cerned, and  that  as  far  as  they  were  concerned  the 
Government  felt  they  could  give  a  title  ahead  of  the 
mortgage?  A.     No,  sir;  I  don't. 

Q.    You  don't  remember  that?  [54] 

A.  He  did  not.  I  think  the  first  time  no  word  was 
mentioned  at  all  about  the  mortgage,  but  the  last 
sale  he  did ;  he  told  them  all  that  they  would  have  to 
pay  the  mortgage  above  the  Government  sale. 

Q.  You  don't  remember  Mr.  Rudeen  asking  Mr. 
Ellison  if  they  would  guarantee  that  he  would  not 
have  to  pay  the  mortgage  on  the  personal  property? 

A.  Mr.  Rudeen  might  have  talked  to  Mr.  Ellison 
out  of  my  hearing  about  that,  I  don't  know.  Not 
right  in  my  presence,  he  didn't. 

Q.  I  see.  You  don't  know  what  conversations 
went  on  there  when  you  were  not  present? 

A.     They  went  on  and  talked,  of  course,  but  I 
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don't  know  what  they  talked  about.  I  heard  them 
bring  out  the  $10,000,  and  he  read  it  out  in  the  paper 
so  everybody  could  hear  it. 

Q.  You  knew  this  Great  West  Lumber  Company 
was  a  corporation,  didn't  you? 

A.  I  know  they  had  it  on  their  mail,  but  I  nevei" 
seen — I  never  knew  there  was  anybody  in  that — I 
thought  Mr.  Camozzi  and  his  brother  was  the  only 
men  that  was  the  corporation.  I  saw  his  brother  one 
time,  and  I  didn't  know  there  was  anybody  else. 

Q.  Well,  you  didn't  know  who  was  in  the  cor- 
poration, did  you?  A.     No,  I  didn't. 

Q.  You  didn't  know  these  people;  there  could 
have  been  a  dozen  officers  and  directors  around  there 
and  you  might  not  have  known  it;  isn't  that  [55] 
true? 

A.  I  saw  them  later  on,  after  I  got  there — I  saw 
several  of  them  later  when  I  got  to  watching  that 
property.  I  saw  Mr.  Ramseyer  and  his  son-in-law. 
They  came  down,  but  I  didn't  know  when  I  was 
working  out  there  with  Mr.  Camozzi  that  they  had 
anything  to  do  with  it. 

Mr.  Leedy :    That  is  all. 

Redirect  Examination 
By  Mr.  Tongue : 

Q.    Did  you  see  them  there  prior  to  the  sale  ? 

A.  No,  never  in  my  life.  I  never  saw  them  until 
the  sale,  until  the  Government  seized  the  stuff  and 
put  me  down  there  with  it. 

Mr.  Tongue :    That  is  all. 
(Witness  excused.)  [56] 
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REUBEN  E.  LONG 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiffs  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Tongue: 

Q.    Mr.  Long,  what  is  your  occupation? 

A.    Rancher. 

Q.    Do  you  know  R.  O.  Camozzi  ? 

A.    I  do. 

Q.  Did  you  ever  do  any  work  for  the  Great  West 
Liunber  Company?        A.     Yes,  sir. 

Q.    In  what  connection  and  in  what  capacity  ? 

A.    Well,  as  a  timber  purchaser. 

Q.  Did  the  company  enter  into  a  contract  with 
you  to  purchase  timber  on  its  behalf  ? 

A.    Yes,  sir. 

Q.  Is  that  the  contract  executed  on  May  1st,  1948, 
referred  to  in  this  record  as  Plaintiffs'  Pre-Trial  Ex- 
hibit 22? 

A.    I  presume  it  is.  I  haven't  seen  it. 

Mr.  Tongue :    May  it  be  so  stipulated,  Counsel  ? 

Mr.  Leedy :    Yes,  I  am  sure  that  is  right. 

!Mr.  Tongue :  Q.  Were  you  present  at  the  sale  at 
which  Mr.  Rudeen  purchased  the  sawmill  of  the 
Great  West  Lumber  Company  ?  A.    Yes,  sir. 

Q.  Do  you  remember  anything  as  to  what  was 
said  and  done  at  that  time  ?  [57]  A.     Yes,  sir. 

Q.  Would  you  state  to  the  best  of  your  recollec- 
tion what  was  said  and  done  at  that  time. 
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A.  Some  of  the  details,  perhaps,  are  not  clear  in 
my  mind. 

Q.     Speak  a  little  louder,  will  you,  please. 

A.  Perhaps  some  details  of  the  conversation  are 
not  clear  in  my  mind,  but  I  remember  clearly  that 
Mr.  Ellison,  who  represented  the  Government  said 
that  he  was  selling  the  propeiiy  subject  to  a  certain 
mortgage. 

Q.  Was  anything  else  said  or  done  that  you  re- 
member? 

A.  Well,  there  was  considerable  other  discussion, 
but  I  don't  feel  that  it  is  clear  enough  in  my  mind 
that  I  could  testify  to  it. 

Mr.  Tongue :    That  is  all. 

Cross  Examination 

By  Mr.  Leedy : 

Q.    Were  you  present  at  both  sales,  Mr.  Long? 

A.    I  was. 

Q.  Don't  you  remember  at  the  fij'^t  sale  that  Mr. 
Ellison  said  the  Government  felt  that  their  liens  were 
ahead  of  the  mortgage  as  to  the  pei'^onal  property, 
and  that  the  personal  property  was  very  generally 
described  in  the  mortgage  and  was  too  generally  de- 
scribed for  the  mortgage  to  be  good  ? 

A.  I  remember  a  discussion  about  that  detail, 
but  I  don't  believe  [58]  that  I  could  give  it  as  it  was 
agi'eed  upon. 

Q.  You  remember  there  was  a  discussion  as  to 
whether  or  not  the  mortgage  was  wholly  good  ? 

A.    I  wouldn't  sav  that.  I  remember  that  there  was 
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a  discussion  about  a  mortgage,  and  what  it  covered 
and  what  it  did  not  cover  and  as  to  priority,  and  so 
on,  but  I  don't  think  that  I  have  clear  in  my  mind 
what  the  outcome  of  that  conversation  was. 

Q.  You  don't  remember  now  whether  Mr.  Ru- 
deen  asked  Mr.  Ellison  whether  the  Government 
would  guarantee  those  property  rights  as  far  as  this 
mortgage  was  concerned'? 

A.     No,  I  don't. 

Q.  You  are  not  able  to  say  now  whether  he  did  or 
did  not  make  such  an  inquiry  ? 

A.    That  is  right. 

Q.  Or  what  any  answer  might  have  been ;  is  that 
right?  A.     That  is  right. 

Mr.  Leedy:    That  is  all. 

(Witness  excused.) 

Mr.  Tongue :  May  it  please  the  Court,  Counsel  has 
stipulated  that  we  may  submit  the  deposition  of 
Harry  Barry,  the  secretary  of  Great  West  Lumber 
Company,  which  was  taken  in  Idaho  last  week.  That 
has  been  marked  as  a  pre-trial  exhibit  and  has  been 
included  with  the  other  exhibits  and  made  part  of 
the  record. 

The  Court :    What  is  the  number  of  it?  [59] 

Mr.  Tongue:  The  number  of  that  exhibit  is 
Plaintiffs'  Exhibit  19. 

The  Court:    It  is  already  in  evidence? 

Mr.  Tongue :    Yes,  it  is. 

The  Court:  It  may  be  treated  as  though  it  were 
read. 
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Mr.  Leedy :    That  is  satisfactory. 

Mr.  Tongue:  Counsel  has  also  stipulated  that, 
rather  than  call  the  Defendant  Rudeen  as  an  adverse 
witness,  we  may  offer  in  evidence  the  deposition 
taken  of  him  yesterday,  despite  the  fact  that  he  is 
present  at  this  time,  for  the  purpose  of  expediting  the 
time  required  for  this  trial.  That  is  designated  as 
Plaintiffs'  Exhibit  20.  I  might  say  that  that  is  being 
transcribed,  but  we  expect  that  it  will  be  here  today 
and  an  exhibit  number  has  been  reserved  for  it. 

The  Court :    It  may  be  treated  as  though  read. 

Mr.  Tongue :  That  completes  our  case,  except  we 
want  to  call  at  some  time  Mr.  Farrens  on  the  ques- 
tion of  attorney's  fees  if  plaintiff  prevails. 

(Short  recess.) 

Mr.  Tongue :  If  the  Court  please,  Mr.  Farrens  is 
here.  With  the  permission  of  the  Court  and  Counsel, 
I  would  like  to  call  him  so  that  we  may  complete  our 
case. 

PAUL  P.  FARRENS 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiffs  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Tongue : 

Q.    Mr.  Farrens,  you  are  an  attorney-at-law? 

A.    Yes. 

Q.    How  long  have  you  practiced? 

Mr.  Leedy:  We  concede  Mr.  Farrens'  qualifica- 
tions. 


120  Carl  Btideen  vs. 

(Testimony  of  Paul  P.  Farrens.) 

Mr.  Tongue :  Very  well.  Counsel,  I  will  ask  for  a 
stipulation,  for  the  purpose  of  framing  a  hypotheti- 
cal question  to  Mr.  Farrens,  that  Mr.  Balentine  and 
I,  if  called,  would  testify  that  Mr.  Balentine  has 
spent  at  least  sixteen  days  on  this  case,  including  the 
preparation  of  the  pleadings,  conferences  with  his 
clients,  and  investigation  of  the  law  and  the  facts, 
trips  to  Portland,  and  other  matters  up  to  the  pres- 
ent time;  and  that  I  have  spent  at  least  eight  days 
in  the  preparation  of  the  case  for  trial,  in  negotia- 
tions of  the  pre-trial  order,  trips  to  Idaho,  and  con- 
ferences with  witnesses.  Would  you  stipulate  that  we 
would  so  testify,  if  called  ? 

Mr.  Leedy:  Based  upon  your  representation  to 
me  to  that  effect,  we  will  so  stipulate. 

Mr.  Tongue;  Q.  Mr.  Farrens,  assuming  the 
facts  to  be  true,  subject  to  the  stipulation  just  made — 
Let  me  ask  you  first:  Have  you  examined  the  pre- 
trial order  and  the  pleadings  in  this  [61]  case? 

A.  I  glanced  through  the  pleadings.  I  read  care- 
fully that  portion  of  the  pre-trial  order  which  set 
forth  the  contentions  of  the  parties  and  the  issues  to 
be  tried,  and  then  I  read  hastily  the  voluminous  ad- 
mitted facts. 

Q.  Based  upon  your  examination  of  the  pre-trial 
order  and  such  examination  as  you  have  made  of  the 
pleadings,  and  assuming  for  the  purpose  of  this  ques- 
tion the  facts  just  stipulated,  and  bearing  in  mind  the 
amount  of  the  mortgage  involved,  the  value  of  the 
property  involved,  the  difficulty  and  importance  of 
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the  legal  questions  involved,  the  amount  of  time  de- 
voted by  Counsel  to  the  case,  do  you  have  an  opinion 
as  to  what  would  be  a  reasonable  attorney's  fee  for 
attorneys  for  the  plaintiff  in  this  case  in  the  event 
that  they  should  prevail? 

A.  I  would  have,  but  your  question  included  the 
matter  of  the  value  of  the  property  sought  to  be  fore- 
closed against,  and  I  have  no  knowledge  concerning 
that. 

Q.  Eliminating  that  item  from  the  case  so  far  as 
this  question  is  concerned,  then,  Mr.  Farrens,  do  you 
have  an  opinion  as  to  what  would  be  a  reasonable  fee  ? 

A.  May  I  ask  you  one  question?  Yes,  I  would 
have  an  opinion,  but  I  would  need  to  know  one  more 
thing :  What,  if  any,  service  will  be  performed  by  you 
or  Mr.  Balentine,  if  you  know,  prior  to  the  submis- 
sion of  this  case  to  the  Court  for  final  decision  ? 

Mr.  Tongue :  We  anticipate  it  will  be  necessary — 
May  I  state  [62]  this  for  the  record? 

Mr.  Leedy :    Oh,  yes,  of  course. 

Mr.  Tongue :  It  will,  we  anticipate,  be  necessary 
to  prepare  a  brief  for  the  submission  of  this  case, 
since  we  anticipate  that  it  will  be  so  submitted  to  the 
Court.  We  anticipate  that  it  will  require  probably  at 
least  three  or  four  days  for  the  preparation  of  the 
opening  and  reply  brief  for  that  purpose. 

A.  With  that  additional  information,  it  would  be 
my  opinion  that  $3500  would  be  a  reasonable  attor- 
ney's fee,  and  that  anything  less  than  $2500  would  be 
less  than  compensatory  for  the  services  rendered. 

Mr.  Tongue :    No  further  questions. 
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Mr.  Leedy :    No  questions. 

(Witness  excused.) 

Mr.  Tongue:  That  completes  our  case,  your 
Honor. 

Mr.  Leedy :  If  your  Honor  please,  with  reference 
to  this  matter  of  attorney's  fees,  we  would  like  to 
leave  the  matter  without  further  testimony,  with  this 
understanding :  That  by  not  producing  testimony  we 
do  not  necessarily  concede  the  opinion  of  the  witness 
to  be  correct.  We  are  willing  to  leave  the  matter  to  the 
discretion  of  the  Court,  and  I  understand  that  ar- 
rangement to  be  satisfactory  with  Counsel,  if  it  is 
with  the  Court. 

The  Court:    Yes.  [63] 

Mr.  Tongue :    That  is  satisfactory. 

DEFENDANT'S  TESTIMONY 

CARL  RUDEEN 

one  of  the  Defendants  herein,  was  thereupon  pro- 
duced as  a  witness  in  his  own  behalf  and,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Leedy : 

Q.  You  are  the  Carl  Rudeen  who  is  a  defendant 
and  cross-claimant  in  this  litigation? 

A.    Yes,  sir. 

Q.  You  are  a  director  of  the  Great  West  Lumber 
Corporation,  and  it  is  admitted  you  have  been  since 
June  25th,  1948;  is  that  correct? 
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A.    Yes,  sir. 

Q.  You  are  a  substantial  stockholder  in  the  com- 
pany? A.    Yes,  sir. 

Q.     Are  you  also  a  creditor?  A.     Yes,  sir. 

Q.  Now,  when  you  became  a  director,  Mr.  Ru- 
deen,  what  was  your  then  belief  as  to  the  general  fi- 
nancial condition  of  the  Great  West  Lumber  Cor- 
poration ? 

A.     I  considered  it  good. 

Q.  Was  a  dividend  voted  at  the  meeting  in 
June,— June  25th,  1948?  A.    Yes,  sir.  [64] 

Q.  When  did  some  question  occur  in  your  mind 
as  to  the  financial  condition  of  the  company  ? 

A.  Well,  I  became  a  little  bit  suspicious  in  about 
the  first  of  September. 

Q.  Do  you  recall  a  meeting  of  the  Board  of  Direc- 
tors on  November  15th,  1948,  as  shown  by  the  minute 
book  ?  A.    Yes. 

Q.  Do  you  recall  the  occasion  at  that  meeting — 
That  is  admitted  here — of  the  appointment  of  an  ex- 
ecutive committee?  A.    Yes,  sir. 

Q.  You  were  one  of  the  members  of  that  commit- 
tee, were  you?  A.    Yes,  sir. 

Q.    When  did  that  executive  conmiittee  first  meet  ? 

A.    On  November  the  17th. 

Q.    Of  1948?  A.    1948. 

Q.  Last  year.  At  that  time  was  Mr.  Camozzi  pres- 
ent? A.    Yes,  sir. 

Q.  Prior  to  the  meeting  of  the  Board  of  Directors 
on  November  15th,  had  the  general  management  of 
the  company  been  entrusted  to  Camozzi? 
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A.    Yes,  sir. 

Q.  And  the  minutes  which  are  admitted  here 
show  that  on  November  15th  the  directors  divested 
him  of  those  powers  of  management;  is  that  [65] 
right  ?  A.    Yes,  sir. 

Q.  At  the  time  of  the  meeting  on  November  17th 
of  your  executive  committee  did  this  statement 
which  is  in  evidence  here  as  Defendant's  Exhibit 
30-b  come  up  for  consideration  by  your  executive 
committee?  A.    Yes,  sir. 

Q.  Now,  what  did  your  executive  committee  do 
during  the  period  immediately  following  their  meet- 
ing on  November  17th  % 

A.  Well,  after  we  had  found — November  the  17th 
was  really  the  first  that  we  had  learned  of  the  bad 
condition  in  which  this  company  was  in,  and  immedi- 
ately after  finding  that  out,  why,  we  took  steps  to — 
in  one  way  or  another  to  try  to  save  the  company 
or  to  reorganize,  to  continue  to  operate  the  mill  in  the 
future. 

Q.    Was  consideration  given  to  an  RFC  loan? 

A.    Yes,  sir. 

Q.    Was  an  application  made? 

A.    Yes,  sir. 

Q.    What  was  the  ultimate  disposition  of  it  ? 

A.    Well,  that  was  finally  turned  down. 

Q.    About  when,  if  you  remember? 

A.  Well,  that  was  turned  down — That  was  turned 
down  in — Well,  it  was  just  ahead  of  the  first  sale  or 
ahead  of  the  second  sale.  I  can't  quite  remember. 
That  was  turned  down,  I  believe — No,  in  December ; 
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about  December  the  20th. 

Q.    Ofl948U66]  A.    Yes. 

Q.  Was  any  effort  made  to  postpone  the  tax  sale, 
to  get  this  tax  sale  postponed  ? 

A.    The  first  one? 

Q.    Yes.  A.    Yes. 

Q.  Were  you  able  to  have  it  postponed  without 
being  called  for  sale  % 

A.  Well,  we  just  didn't  have  any  money  available 
to  bid  the  first  sale  in,  but  we  were  unsuccessful  in 
having  the  sale  postponed,  because  they  went  through 
the  procedure. 

Q.  What  is  the  financial  position  of  the  Great 
West  Lumber  Corporation  today? 

A.    Oh,  it  is  very  bad. 

Q.    Does  it  have  any  assets  ?  A.    No,  sir. 

Q.    Roughly,  how  much  money  does  it  owe  ? 

A.    Well,  in  the  neighborhood  of  about 

Mr.  Tongue :  Just  a  moment.  May  I  ask  the  pur- 
pose for  which  this  testimony  is  offered  ? 

Mr.  Leedy :  This  testimony  is  directed  toward  the 
dispute  set  forth  in  the  pre-trial  order  relating  to  the 
activities,  actions,  motives,  and  so  forth,  of  Mr.  Ru- 
deen during  the  period  subsequent  to  November  15, 
1948. 

Mr.  Tongue :    Very  well.  [67] 

Mr.  Leedy:    Q.    Was  it  in  excess  of  $100,000? 

A.    Yes. 

Q.  At  this  time,  in  your  opinion,  is  the  company 
hopelessly  insolvent?  A.     Oh,  yes. 

Q.    When  did  you  arrive  at  the  opinion  that  it  was 
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hopelessly  insolvent  ? 

A.  Well,  we  arrived  at  that  at  about  December 
the  20th. 

Q.  After  December  20th,  1948,  did  you  partici- 
pate in  any  actions  designed  to  work  out  the  salva- 
tion of  the  corporation  within  its  own  structure  ? 

A.  No,  that  procedure  was  previous  to  December 
the  20th.  We  had  give  up  the  idea  of  saving  the  old 
company  by  December  the  20th. 

Q.  Were  you  present  at  a  meeting  of  stockholders 
onDecember  20th,  1948?  A.     Yes. 

Q.  Are  you  familiar  with  the  recital  in  there  with 
reference  to  the  formation  of  a  group  for  the  raising 
of  money  to  bid  at  the  sale  ?  A.    Yes,  sir. 

Q.  At  that  time  were  you  and  Mr.  Ramseyer  ap- 
pointed by  the  stockholders  at  that  meeting  as  a  com- 
mittee to  see  what  could  be  done  with  this  program? 

A.    Yes,  sir.  [68] 

Q.  Were  you  present  at  a  meeting  of  the  Board 
of  Directors  of  that  corporation  on  December  26th, 
1948?  A.    No,  sir. 

Q.  Are  you  aware  of  the  record  of  that  meeting 
indicating  some  effort  on  the  part  of  the  directors  to 
borrow  money  on  behalf  of  the  corporation  to  pay  off 
the  taxes?  A.    Will  you  repeat  that? 

(Last  question  read.) 

A.    Yes. 

Q.    Did  you  participate  in  that  activity  after  De- 
cember 20th? 
A.    No, — December  26th,  you  mean? 
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Q.  After  December  20th  did  you  participate  in 
it?  A.     Oh,  yes. 

Q.  In  the  activity  of  the  Board  of  Directors.  I  am 
not  making  myself  clear,  Mr.  Rudeen. 

A.  You  was  asking  me  at  a  meeting  of  December 
the  26th,  which  I  wasn't  there. 

Q.  Yes.  Did  you  participate  in  any  action  by  the 
Board  of  Directors  growing  out  of  this  meeting  of 
December  26th  ?  A.     Oh,  yes. 

Q.    What  did  you  do? 

A.  Well,  we  went  ahead  and  we  proceeded  to 
make  out  a  letter  to  try  to  raise  money  in  order  to 
keep — to  bid  the  sale,  which  we  had  decided  by  that 
time  to  bid  the  property  back  in  at  the  sale.  [69] 

Q.  Was  this  in  accordance  with  the  program  of 
the  stockholders'  meeting  of  December  20th  or  the 
directors'  meeting  of  December  26th? 

A.     Yes. 

Q.    Which? 

A.     Oh,  which  one  ?  Of  December  the  20th. 

Q.  Then  who  wrote  this  letter  which  was  sent  out 
over  your  signature  on  January  6th,  1949  ? 

A.     That  was  Attorney  Stephan  at  Twin  Falls. 

Q.    Had  he  been  the  company  attorney  up  there  ? 

A.    Yes. 

Q.  Will  you  state  whether  he  was  the  one  who 
had  prepared  corporate  minutes  generally  during  the 
life  of  the  corporation  ?  A.    Yes,  he  was. 

Q.  I  call  your  attention,  Mr.  Rudeen,  to  some 
language  in  this  letter  of  January  6th,  which  is  De- 
fendant's Exhibit  29-a,  as  follows:  ''In  order  to  save 
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a  part  of  the  assets  of  the  corporation,  a  few  of  us 
have  already  contributed  to  a  fund  which  now 
amounts  to  a  considerable  amount."  Also  this  lan- 
guage :  ''There  is  no  money  in  the  treasury  of  the  cor- 
poration from  which  payment  of  any  of  the  above- 
described  debts  can  be  paid,  and  accordingly  it  will  be 
necessary  for  the  stockholders  and  creditors  to  come 
to  the  rescue  of  the  corporation  or  all  of  the  invest- 
ments of  the  stockholders  will  have  been  wiped  out." 
Do  you  recall  that  language  ?  [70]  A.    Yes,  sir. 

Q.  Now,  what  was  your  intention  in  sending  out 
this  letter  over  your  signature  ? 

A.  This  letter  was  written  primarily  to  raise 
money  in  order  to  bid,  which  we  had  decided  by  that 
time — to  bid  the  property  back  in  at  the  sale. 

Q.  Well,  when  you  say  ''bid  it  back  in"  who  was 
going  to  bid  it  in  ? 

A.    Well,  to  bid  in  the — bid  at  the  sale. 

Q.     For  whose  benefit?   For  whose  account? 

A.  That  was  for  the  account  of  the  creditors  and 
stockholders  of  the  company. 

Q.     For  any  particular  ones  of  those? 

A.    No. 

Q.  How  about  those  who  put  up  money?  Were 
they  to  participate  in  it  ? 

A.    That  had  lost  money,  you  mean  ? 

Q.    No,  those  who  put  up  money  in  your  group  ? 

A.    Oh,  yes. 

Q.    What  about  those  who  did  not  put  up  money? 

A.    Well,  they  wasn't  to  participate,  no. 

Q.    In  other  words,  this  was  a  program  for  the 
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benefit  of  those  who  put  up  money  for  this  purpose ; 

is  that  right  ? 

A.     That  is  right ;  yes,  sir. 

Q.  When  did  you  first  learn  that  Lilly  &  Valen- 
tine claimed  a  [71]  mortgage  on  this  property? 

A.  Well,  that  was  at  the  meeting  of  November 
the  17th,  our  executive  meeting. 

Q.  Were  you  unaware  of  the  existence  of  that 
mortgage  before  that  time  ?  A.    Yes,  sir. 

Q.  Did  you  know  that  Lilly  &  Valentine  had  filed 
two  or  three  lawsuits  against  the  corporation  here  in 
Oregon  ? 

A.    I  didn't  know  it  at  that  time. 

Q.  Had  the  corporation,  to  your  knowledge,  given 
any  express  authority  to  Camozzi  to  execute  this 
mortgage  ?  A.    No,  sir. 

Q.  State  whether  the  directors,  to  your  knowl- 
edge, consulted  their  attorney  with  reference  to  the 
validity  of  this  mortgage  ?  A.    Yes,  sir. 

Q.    And  what  advice  did  you  receive  ? 

A.  He  advised  us  that  the  mortgage  couldn't  be 
any  good  on  account  that  it  wasn't  approved  by  the 
directors  of  the  corporation. 

Q.  Have  you  entertained  that  belief  since  that 
time?  A.    Oh,  yes. 

Q.  In  this  letter  of  January  6th,  1949,  Defend- 
ant's Exhibit  29-a,  I  call  your  attention  to  the  fol- 
lowing language:  **Its  mill  and  millsite" — referring 
to  the  Great  West  Lumber  Corporation — **are  also 
covered  by  a  mortgage  in  the  original  sum  of  [72] 
approximately  $10,000.00."  Was  it  your  intention  at 
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that  time  to  recognize  that  mortgage  ? 

A.    No,  sir. 

Mr.  Tongue:  Just  a  moment.  I  object  to  that. 
There  is  no  claim  that  those  words  are  ambiguous, 
and  they  speak  for  themselves. 

The  Court :  I  will  treat  this  the  same  as  I  did  the 
other.  I  will  receive  it  subject  to  the  objection. 

Mr.  Leedy :  Q.  Were  you  present  at  the  first  time 
this  property  was  offered  for  sale  ? 

A.     Yes,  sir. 

Q.  At  that  time  was  there  any  mention  made  or 
discussion  of  the  Lilly  &  Valentine  mortgage?  Just 
''Yes"  or  ''No."  A.    Yes. 

Q.  Now,  what  mention  was  made  or  discussion' 
had  at  that  time,  and  by  whom  ? 

A.  Well,  Mr.  Ellison  let  us  know  that  this  prop- 
erty was  covered  by  a  mortgage  to  Lilly  &  Valentine, 
and  the  discussion  at  the  first  meeting  wasn't — There 
was  no  discussion  between  him  and  I  at  the  first 
meeting,  but  he  did  state  that  the  personal  property 
they  considered  would  be  covered  by  that  mortgage. 

Q.    Would  be  covered  by  it  ^ 

A.    No,  he  said  it  would  not  be  covered. 

Q.  Would  not  be  covered  by  it.  At  that  time  was 
there  any  reason  assigned  by  him  for  that  statement? 
Did  he  say  why?  [73] 

A.  Well,  not  at  that  meeting ;  not  at  that  sale,  as 
I  recall  because  we  wasn't  in  a  position  to  bid  at  the 
sale  anyway,  so  I  wasn't  too  much  interested. 

Q.  At  the  time  of  that  first  sale  had  any  money 
been  deposited  with  you  under  the  action  of  this 
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stockholders'  meeting  of  December  20th,  1948? 

A.  Not  other  than  what  was  promised.  At  that 
time  there  was  no  deposits  outside  of  Mr.  Ramseyer's 
money  and  my  own  that  we  had  concluded  we  was  go- 
ing to  put  up. 

Q.  Was  Mr.  Ramseyer  a  heavy  investor  in  Great 
West  ?  A.    Yes,  sir. 

Q.     About  how  large  an  investment  did  he  have  ? 

A.     Oh,  $142,000  altogether. 

Q.    What  was  the  extent  of  your  investment  ? 

A.  Mine  run,  including  the  open  account  or  the 
note,  would  be  $32,000. 

Q.  When  did  you  last  lend  money  to  this  corpora- 
tion on  open  account? 

A.     That  was  on  September  the  11th. 

Q.    What  year?  A.    1948. 

Q.     How  much  money  was  it  ?  A.    $5,000. 

Q.  Now,  then,  the  property  was  not  sold  at  the 
first  time  it  was  offered  on  December  28th  ?  [74] 

A.    No. 

Q.  And  you  sent  out  this  letter  on  January  6th, 
1949?  A.     That  is  right. 

Q.  Was  any  money  deposited  with  you  pursuant 
to  your  letter  of  January  6th,  1949,  Defendant's  Ex- 
hibit 29-a? 

A.    After  the  letter  was  sent  out,  yes. 

Q.  About  how  much  money  was  deposited  with 
you  altogether  under  those  circumstances? 

A.  That  reached  a  total  of  $8900  outside  of  mine 
and  Mr.  Ramseyer's,  which  wasn't  really  put  up; 
only  promised. 


132  Carl  Budeen  vs. 

(Testimony  of  Carl  Rudeen.) 

Q.  Was  that  deposited  with  you  alone  as  trustee 
or  with  the  two  of  you  ? 

A.  Well,  the  two  of  us,  but  I  was  the  most  active 
on  account  of  Mr.  Ramseyer  had  gone  to  Texas  at 
that  time. 

Q.    Did  these  checks  come  to  you  ? 

A.    Yes. 

Q.  At  that  time  did  you  deposit  these  checks  in 
any  bank  account  ?  A.     No. 

Q.    What  did  you  do  with  them  ? 

A.    I  just  held  them  in  my  possession. 

Q.  At  that  time  did  you  have  any  funds  in  your 
possession  belonging  to  the  Great  West  Lumber  Cor- 
poration'? A.    No,  sir. 

Q.  At  that  time  did  the  Great  West  Lumber  Cor- 
poration have  any  [75]  funds,  so  far  as  you  know? 

A.    No,  sir. 

Q.  What  happened  then,  after  this  money  was  de- 
posited with  you? 

A.  Well,  the  checks  came  in  at  various  times,  and 
we  had  them  sent  to  Mr.  Stephan  to  start  with,  and 
in  a  little  while  preceding  the  sale,  and  getting  ready 
for  the  sale  with  these  checks,  why,  I  got  them  from 
Mr.  Stephan.  Mr.  Ramsey er  was  in  Texas,  and  just  a 
few  days  previous  to  the  sale  I  wired  Mr.  Ramseyer 
to  make  sure  that  he  was  still  coming  in  with  his 
money  which  he  promised  to,  $10,000,  at  the  time  of 
the  sale. 

Q.  By  courtesy  of  the  Bailiff,  I  hand  you  De- 
fendant's Exhibits  29-c,  -d,  -e  and  -f,  and  I  will  ask 
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you  whether  those  telegrams  have  any  bearing  upon 

the  situation  that  existed  at  that  time. 

A.    Yes,  sir. 

Q.  At  the  time  of  the  sale  on  January  27th,  1949, 
what  was  the  situation  as  far  as  Mr.  Ramseyer  was 
concerned?  A.    He  had  withdrawn. 

Q.  What  were  the  conditions  under  which  this 
money  had  been  deposited  with  you  and  Mr.  Ram- 
seyer ? 

A.  Well,  in  the  letter,  why,  we  emphasized  to 
these  people  that  Mr.  Ramseyer  would  take  the  lead- 
ing part  in  the  operation  of  the  mill.  And  we  also 
called  a  meeting  of  these  different  people,  mostly  of 
whom  had  put  up  the  money,  and  also  told  at  the 
meeting  that  Mr.  Ramseyer  would  be  the  operation  of 
the  mill  with  whatever  [76]  help  I  could  give  him 
under  my  health  condition.  And  also  we  pictured  that 
there  would  have  to  be  raised  forty-five  to  fifty  thou- 
sand dollars  in  order  to  operate  the  mill.  So  when 
Mr.  Ramseyer  withdrew,  that  resulted  in  the  fact 
that  we  had  lost  $20,000  of  this  contemplated  forty- 
five  or  fifty,  because  he  was  to  put  up  $20,000,  which 
he  promised  these  people.  And  we  also  lost  the  serv- 
ices of  Mr.  Ramseyer,  which  he  promised  to  do  in  the 
operating  of  the  mill. 

Q.  Then  at  the  time  of  the  sale  on  January  27th, 
1949,  what  was  your  belief  as  to  whether  you  could 
use  this  money  or  these  checks  which  had  been  de- 
posited with  you  and  Ramseyer  as  trustees  for  the 
purpose  of  bidding  at  this  sale  ? 
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Mr.  Tongue:  I  object  to  that  question  as  imma- 
terial, what  his  belief  was. 

Mr.  Leedy:  I  think  it  is  proper  for  the  purpose 
of  showing  what  was  done  and  why  it  was  done. 

The  Court :  I  am  inclined  to  think  that  I  will  let 
it  go  in.  As  a  matter  of  fact,  there  was  a  good  deal  of 
this  I  let  go  in  on  the  other  side,  so  I  think  this  will 
balance  it. 

Mr.  Tongue :    Very  well. 

Mr.  Leedy:    Q.    Do  you  understand  the  question? 

A.    No ;  I  didn't  even  understand  the  Judge. 

The  Court :    That  is  not  necessary. 

Mr.  Leedy :    Will  you  read  the  question. 
(Last  question  read.)  [77] 

Mr.  Tongue :  Just  a  second.  Is  this  the  second  sale 
you  are  referring  to  ? 

Mr.  Leedy:    Yes. 

A.  Well,  immediately  I  consulted  with  Mr. 
Stephan,  the  attorney  there  at  Twin  Falls. 

Q.  Then  what  was  your  belief,  Mr.  Rudeen,  at 
the  time  of  the  sale  ? 

A.  My  belief  was  that  the  fact  that  this  money 
had  been  gathered,  especially  through  the  mails  and 
through  the  representations  of  this  letter  that  Mr. 
Ramseyer  would  take  the  leading  part  in  the  opera- 
tion of  the  mill,  I  figured  it  was  a  false  representa- 
tion to  these  people  after  Mr.  Ramseyer  had  with- 
drawn. 

Q.    What  would  be  a  false  representation? 

A.  This  letter  was  a  false  representation,  because 
we  had  represented  to  them  that  Mr.  Ramseyer  would 
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put  in  at  least  $20,000  and  be  in  the  operation  of  the 

mill. 

Q.  Under  those  circumstances  what  was  your  be- 
lief as  to  whether  you  could  use  the  money  ? 

A.  Well,  I  believed  that  we  daresn't  use  the 
money. 

Q.  Then  coming  to  the  actual  sale  itself,  what  dis- 
cussion or  mention,  if  any,  was  made  of  the  Lilly  & 
Valentine  mortgage  at  the  sale  on  January  27th, 
1949  ?  A.     That  is  at  the  sale  ? 

Q.    Yes. 

A.  Well,  after  Mr  Ellison  had  read  off  the  prop- 
erty list  which  [78]  he  was  selling  and  got  down  to 
the  point  of  offering  it  for  sale,  why,  after  he  had 
read  this,  he  also  stated  that  there  was  a  mortgage 
against  this  property  by  Lilly  &  Valentine,  and  then 
it  was  the  belief  of  the  Internal  Revenue  Depart- 
ment, the  attorneys  of  the  Internal  Revenue  Depart- 
ment, that  none  of  the  personal  property  of  the  sale 
would  be  covered  by  this  mortgage.  And  I  asked  him 
immediately  after  he  quoted  that  if  he  would  guaran- 
tee that  this  personal  property  would  not  be  covered 
by  the  mortgage.  ''Well,''  he  says,  "we  will  back  it 
up  with  our  legal  staff."  ''Well,"  I  says,  "that 
doesn't  do  me  much  good."  I  says,  "Couldn't  you 
guarantee  that  that  mortgage  does  not  cover  the  per- 
sonal property?"  And  at  that  time  he  said,  "Yes,  I 
will  guarantee  that." 

Q.    Then  what  happened? 

A.  He  went  ahead  and  offered  it  for  sale,  and  of 
course  asked  for  a  minimum  bid  of  $12,500. 
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Q.  We  are  not  concerned  about  the  details  unless 
they  involve  this  mortgage,  Mr.  Rudeen.  It  is  admit- 
ted here  that  you  became  purchaser  at  that  sale. 

A.    Yes. 

Q.  Now,  was  anything  said  at  that  time  about  your 
capacity  or  for  whose  account  you  were  making  this 
purchase  ?  A.    Yes,  sir. 

Q.    What  was  said,  and  by  whom  ? 

A.  Mr.  Balentine,  when  I  made  the  first  bid, 
which  was  $5,000,  asked  me [79] 

Q.     You  mean  Mr.  Balentine? 

A.  Mr.  Ellison  asked  me  if  I  was  bidding  that  in 
behalf  of  the  trustees  or  individually.  I  says,  "I  am 
bidding  that  individually." 

Q.  Were  the  certificates  of  sale  issued  to  you  in- 
dividually? A.    Yes,  sir. 

Q.  Then  after  you  had  become  the  successful  bid- 
der, I  take  it  you  wrote — It  is  admitted  here  that  you 
wrote  this  letter  of  February  17th,  1949,  which  is  in 
evidence  here  as  Defendant's  Exhibit  29-b.  You  re- 
call that?  A.    Yes,  sir. 

Q.  What  was  your  purpose  in  sending  out  that 
letter? 

A.  The  purpose  in  sending  out  that  letter  was  to 
recover  these  funds  that  we  dare  not  use  in  bidding  at 
the  sale,  and  asking  them  to  come  back  and  partici- 
pate in  forming  a  new  organization. 

Q.  At  that  time  did  you  want  these  people  to 
come  in  and  participate? 

A.    Oh,  yes ;  very  much  so. 

Q.    At  that  time  were  you  willing  to  turn  over  the 
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benefit  of  whatever  there  might  be  in  this  purchase 

which  you  had  made?  A.    Yes,  sir. 

Q.  Now,  did  you  get  any  response  to  this  letter  of 
February  17th?  A.     Yes,  sir. 

Q.    What  response  did  you  get  ? 

A.  They  all  gave  me  powers  of  attorney  to  go 
ahead  and  use  the  same  checks  that  I  still  had  in  my 
possession,  excepting  one.  [80] 

Q.  At  that  time  what  was  Mr.  Ramseyer's  posi- 
tion in  the  matter  ? 

A.  He  then  cut  his  fund  down  to  $5,000,  which  he 
sent  finally  with  a  promise  that  he  would  contribute 
another  five,  but  not  over  $10,000. 

Q.  What  ultimately  became  of  the  program  which 
you  were  working  on  in  your  letter  of  February  17th, 
Defendant's  Exhibit  29-b? 

A.  Well,  I  was  waiting  all  this  time  for  Mr.  Ram- 
seyer  to  come  back  from  Texas,  and  before  he  did — 
or  after  he  came  back  from  Texas,  why,  he  withdrew 
his  money  again  and  told  me  that  he  would  not  par- 
ticipate in  the  operation  of  the  mill. 

Q.  What  is  the  fact  as  to  whether  your  second 
plan  had  been  predicated  upon  his  management? 

A.     That  is  right ;  the  same  thing. 

Q.  Then  what  did  you  do  with  this  money  which 
you  had  in  your  possession  ? 

A.  I  returned  the  checks  to  each  of  the  fellows 
that  I  had,  and  I  wrote  them  a  letter  and  asked  them 
to  participate. 

Q.    Are  you  referring  now  to  this  letter,  a  copy 
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of  which  is  in  evidence  here  as  Defendant's  Exhibit 

29-c  ?  That  is  a  handwritten  letter. 

A.    Yes,  sir. 

Q.  In  response  to  that  letter  was  any  money  put 
in  your  hands  as  trustee  for  the  purpose  of  operating 
this  mill  ?  A.     No,  sir. 

Q.  At  this  time  do  you  hold  any  money  of  any 
person  whomsoever  [81]  that  has  been  put  up  with 
you  as  trustee  or  otherwise  in  connection  with  this 
purchase?  A.    No,  sir. 

Q.  Whose  funds  are  in  those  certificates  of  pur- 
chase in  that  sale  ?  A.    My  own. 

Q.  Now,  going  back  here  just  a  little  bit,  Mr.  Ru- 
deen, to  the  meeting  of  stockholders  of  December  20, 
1948,  at  that  time  was  there  any  discussion  of  the 
Lilly  &  Valentine  mortgage  ? 

A.     That  is  the  stockholders'  meeting? 

Q.     Yes.  A.     Yes,  there  was. 

Q.  And  referring  to  the  meetings  called  in  your 
letter  of  January  6th,  were  those  meetings  actually 
held?  A.    Yes. 

Q.  Now,  there  was  one  called,  according  to  this 
letter,  for  January  12th,  1949,  at  the  Park  Hotel, 
Twin  Falls,  Idaho.  Were  you  present  at  that  time 
and  place?  A.    Yes,  sir. 

Q.    Were  there  any  interested  persons  there  ? 

A.    Oh,  yes. 

Q.    How  many  attended  ? 

A.    I  believe  we  figured  about  thirty. 

Q.    Were  they  stockholders  or  creditors,  or  both  ? 
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A.  Stockholders  mostly.  There  may  be  a  creditor 
or  two.  [82] 

Q.  Were  any  of  those  present  at  that  meeting 
among  those  who  ultimately  put  up  the  money? 

A.    Yes. 

Q.  Were  any  of  those  at  the  meeting  on  Decem- 
ber 20th  among  those  who  put  up  money  % 

A.  Well,  you  are  talking  about  the  December 
20th  meeting  now  ? 

Q.  No,  I  am  talking  about  the  meeting  on  Janu- 
ary 12th  at  the  Park  Hotel  at  Twin  Falls. 

A.    Oh  yes.  They  put  up  money. 

Q.     Some  of  them  there  put  up  money? 

A.    Yes. 

Q.  Were  any  of  those  at  the  stockholders'  meet- 
ing on  December  20th  among  those  who  put  up 
money?  A.  Yes. 

Q.  Did  you  attend  this  meeting  which  was  called 
for  January  15th,  1949,  at  the  Deschutes  County 
Court  House  in  Bend  ?  A.    Yes. 

Q.  Were  there  any  persons  present  at  that  meet- 
ing? A.    Yes,  sir. 

Q.    About  how  many  ? 

A.    There  were  about  twenty. 

Q.    Were  they  stockholders  or  creditors? 

A.    Well,  I  believe  all  creditors. 

Q.  Did  any  of  those  people  deposit  money  with 
you  on  this  program?  [83]  A.    No,  sir. 

Q.  Was  there  any  discussion  at  the  meeting  of 
January  12th  at  the  Park  Hotel  about  the  Lilly  & 
Valentine  mortgage  ?  A.    Yes,  sir. 
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Q.     What  discussion  was  had  there  concerning  it? 

A.  Well,  we  explained  to  them  about  the  mort- 
gage. A  few  of  the  directors  were  there,  and  we  told 
them  how  the  mortgage  was  and  related  that  the  by- 
laws called  for  the  approval  of  any  mortgage  to  be 
approved  by  the  Board  of  Directors,  which  this 
wasn't,  and  that  we  considered  that  the  mortgage 
would  be  illegal. 

Mr.  Tongue :    This  was  on  the  16th  ? 

Mr.  Leedy :   This  was  the  meeting  of  January  12th. 

Mr.  Tongue :    In  Idaho  ? 

Mr.  Leedy :    In  Idaho. 

Q.  Was  there  any  discussion  at  the  meeting  in 
Bend  on  the  15th  about  the  mortgage  ? 

A.     Yes,  sir. 

Q.    What  discussion  was  had  there  ? 

A.  The  meeting  there,  we  related — or  I  did;  I 
was  the  only  director  there  at  that  time — I  related  to 
them  that  we  figured  the  Valentine  mortgage  w^asn't 
any  good  on  account  of  it  had  not  been  approved  by 
the  Board  of  Directors. 

Q.  Did  you  stiU  have  faith  in  the  operation  of 
this  sawmill,  the  Great  West  Lumber  Corporation? 

A.     Yes,  sir.  [84] 

Q.    You  believed  it  could  be  operated  at  a  profit? 

A.    Yes,  sir. 

Q.  What  was  your  purpose  in  all  of  this  activity, 
then,  in  which  you  engaged  that  you  have  related 
here? 

A.    Well,  my  whole  activity  most  all  winter  was 
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to  try  and  get  the  mill  into  operation  again,  to  make 

profits  to  offset  our  losses. 

Q.  Was  it  your  purpose  or  intention  to  acquire 
that  mill  at  less  than  its  fair  value  ? 

A.  No,  we  were  willing  to  bid  a  fair  value  at  the 
sale. 

Q.  From  what  source,  then,  did  you  expect  to  re- 
coup your  losses? 

A.    By  the  operation  of  the  mill. 

Mr.  Leedy :    You  may  cross-examine. 

Cross  Examination 

By  Mr.  Tongue : 

Q.  Mr.  Rudeen,  you  have  testified  that  you  didn't 
know  about  this  mortgage  until  November  of  1948; 
is  that  right  %  A.    November  the  17th,  yes. 

Q.  Did  you  know  that  the  mortgage  was  recorded 
in  Klamath  County  in  the  early  part  of  August? 

A.  We  learned  it  at  that  time.  We  learned  that  it 
was  recorded  at  that  time. 

Q.  You  learned  in  November  that  it  was  recorded 
in  August;  is  that  right?  A.    Yes,  sir.  [85] 

Q.  Now,  you  say  that  later  you  discussed  the 
mortgage  with  your  attorney,  and  you  decided  that  it 
was  invalid  because  it  was  not  authorized  by  the 
Board  of  Directors  ?  A.     That  is  right. 

Q.    When  was  that  discussion? 

A.  Oh,  I  would  say  we  discussed  that  with  him 
more  than  once.  That  was  from  December  the  17th 
on. 

Q.    After  you  first  learned  of  the  mortgage  in  No- 
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vember  did  you  and  the  other  directors  take  any  ac- 
tion with  reference  to  the  mortgage  ? 

A.  No,  sir;  not  that  I  know  of.  I  at  least  didn't 
know  it. 

Q.  None  of  the  directors  took  any  action  with 
reference  to  the  mortgage,  did  they  ? 

A.     I  don't  think  they  did. 

Q.  And  no  action  was  taken  on  behalf  of  the  cor- 
poration after  the  directors  learned  of  the  mortgage 
in  November,  according  to  your  testimony,  did  they  ? 

A.  Well,  I  wouldn't  know  what  you  include  in 
action  there.  You  mean  legal  action? 

Q.  Well,  did  you  communicate  with  Lilly  &  Val- 
entine, the  holders  of  the  mortgage,  in  any  way  after 
you  learned  of  the  mortgage  ? 

A.    Well,  not  until  after  the  sale. 

Q.  After  the  sale  did  you  communicate  to  Lilly  & 
Valentine  any  of  your  doubts  as  to  the  validity  of  the 
mortgage  ?  A.    Yes,  sir.  [86] 

Q.    When?  A.    The  day  after  the  sale. 

Q.     The  day  after  the  sale? 

A.  With  Mr.  Balentine.  I  never  approached  Lilly 
and  Valentine. 

Q.    That  was  the  day  after  the  sale  ? 

A.  Yes.  I  am  quite  sure  it  was  the  day.  If  it 
wasn't,  it  was  the  second  day  after  the  sale. 

Q.  Now,  you  say  that  Mr.  Stephan  advised  you 
on  the  writing  of  these  letters  and  as  to  these  various 
attempts  at  reorganization  and  rehabilitation  of  this 
business ;  is  that  right  ? 

A.    He  only  wrote  and  helped  dictate  the  first  let- 
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ter.  The  second  and  third  letter  was  my  own  dicta- 
tion. 

Q.  Did  you  consult  Mr.  Stephan  after  writing  the 
first  letter? 

A.    After  writing  the  first  letter  ? 

Q.    After  writing  the  first  letter,  yes. 

A.    About  what? 

Q.  About  what  you  should  do  with  reference  to 
the  use  of  these  funds  ?  A.     Oh,  yes. 

Q.    Didn't  he  advise  you  continuously? 

A.    What? 

Q.  Didn't  he  advise  you  continuously?  That  is, 
as  to  what  you  should  do  ?  A.    Yes,  sir. 

Q.  Concerning  this  plan  and  how  to  try  to  work 
it  out?  [87] 

A.     Yes,  sir ;  more  or  less. 

Q.  Was  he  not  at  that  time  the  attorney  for  the 
Great  West  Lumber  Company  ? 

A.  Well,  I  don't  think  that  he  considered  that  he 
was  attorney.  He  had  been  connected  as  attorney  for 
the  Great  West. 

Q.  Had  he  ever  been  discharged  as  attorney  for 
the  Great  West  Lumber  Company  ? 

A.     Not  that  I  know  of. 

Q.  Now,  you  testified  that  you  estimated  that 
forty-five  or  fifty  thousand  dollars  would  be  necessary 
for  the  purpose  of  bidding  in  this  property ;  is  that 
right  ? 

A.  Well,  for  the  bidding  in  and  the  operation  for 
a  short  period. 

Q.    I  see. 
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A.    We  figured  two  weeks'  operation. 

Q.  What  did  you  figure  it  would  cost  to  operate 
the  mill  for  that  period  ^ 

A.  We  figured  the  first  two  weeks'  operation  we 
wanted  a  reserve  of  $20,000,  for  two  weeks'  opera- 
tion. 

Q.  What  were  you  going  to  use  the  other  $25,000 
for?  A.    For  the  purchase  of  the  mill. 

Q.  You  say  that  you  were  willing  to  pay  a  fair 
price  for  the  mill  ?  A.     That  is  right. 

Q.  What  did  you  consider  the  mill  worth  at  that 
time?  [88] 

A.  Well,  I  had  made  up  my  mind  before  the  sale 
that  I  would  not  bid— I  wouldn't  bid  the  $10,000.  As 
a  matter  of  fact,  I  figured  $7500  was  a  fair  price  for 
the  mill. 

Q.  What  were  you  going  to  do  with  the  difference 
between  $7500  and  the  twenty  or  twenty-five  thou- 
sand dollars  ? 

A.  Well  there  was  some  accounts  that  had  to  be 
taken  care  of  there  in  preparation  to  get  ready  to 
operate. 

Q.  Didn't  that  include  this  mortgage,  Mr.  Ru- 
deen? A.    No,  sir. 

Q.  I  call  your  attention  to  Defendant's  Pre-Trial 
Exhibit  30-c,  which  purports  to  be  a  list  of  accounts 
payable  as  of  December  15,  1948.  I  call  your  atten- 
tion to  the  fact  that  Lilly  &  Valentine  is  listed  as  one 
of  those  accounts.  A.    Listed  as  what? 

Q.    As  one  of  those  accounts. 

A.    Yes,  sir. 
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Q.  Was  it  a  fact,  then,  that  they  were  considered 
at  that  time  as  being  owed  the  amount  shown  in  that 
exhibit? 

A.  It  was  shown  on  this — This  is  a  list  that  Ca- 
mozzi  made  up.  We  asked  Camozzi — This  was  what 
we  was  trying  to  get  for  nearly  a  month,  the  final 
figures  on  how  much  this  corporation  owed.  And  even 
this  wasn't  final.  If  you  will  note  at  the  bottom  there, 
we  still  added  in  pencil  marks  as  we  learned  about 
other  accounts,  and  the  total  amount  finally  resulted 
to  about  $150,000. 

Q.  As  shown  there  by  your  pencil  additions ;  isn't 
that  right?  A.    What? 

Q.    As  shown  by  your  pencil  additions  ? 

A.    Yes. 

Q.    But  you  didn't  strike  anything  out,  did  you? 

A.     Out  of  this  here? 

Q.    Yes. 

A.  No,  sir.  We  reviewed  it  and  we  did  find  that 
most  of  the  accounts  was  understated  here.  That  is, 
not  most  of  them,  but  I  would  say  quite  a  few  of 
them. 

Q.  That  is  the  list  that  was  used  as  a  basis  for 
sending  out  those  letters  to  creditors  and  stockhold- 
ers, was  it  not?  A.    No,  sir. 

Q.  You  don't  deny,  however,  that  your  letter  of 
January  6th  was  sent  to  Mr.  Lilly  and  Valentine  ? 

A.  Yes,  sir ;  it  was.  We  used — I  want  to  state  we 
used  this  list  to  get  the  names  of  the  creditors. 

Q.    That  is  what  I  mean. 

A.  In  order  to  send  them  the  letter.  That  is,  for 
name  only. 
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Q.    What  bills  did  you  plan  to  pay  ? 

A.     Only  those  that  was  necessary  to  operate. 

Q.    What  were  those  bills?  Can  you  name  them? 

A.  Well,  for  one  we  figured  that  we  would  have 
to  give  Moty  &  VanDyke  a  few  hundred  dollars  in 
order  to  use  their  motor  out  there  at  the  mill  instal- 
led, for  one.  And  I  can't  recall  too  many.  There  was 
title  notes  on  some  of  the — title  notes  on  [90]  some 
of  the  office  supplies  that  had  to  be  paid  immediately, 
and  there  was  a  title  note  on  the  Ford  truck  that  we 
wanted  to  pay  to  bring  that  up  to  date. 

Q.  In  what  amount?  What  were  you  going  to  pay 
on  that? 

A.  Well,  the  amount  of  the  bill  was  $2700,  but  I 
believe  it  took  right  at  a  thousand  dollars  to  bring  the 
payments  up  to  date. 

Q.    Anything  else?  A.    Yes. 

Q.    What  else? 

A.  I  just  can't  recall.  Oh,  there  was  several  items 
there  that  was  necessary  to  clean  up  in  order  to  oper- 
ate. And,  besides  that,  we  figured  that  we  would 
have  to  have  a  few  men  there  to  get  our  mill  ready  for 
a  year's  operation,  which  we  figured  in  the  neigh- 
borhood of  a  thousand  dollars. 

Q.  Wasn't  that  included  in  the  other  item  that 
you  referred  to  as  being  necessary  to  operate  for  two 
weeks  ?  A.    Yes,  that  is  right. 

Q.  Rather  than  in  this  item  of  money  that  you 
were  going  to  devote  to  paying  bills? 

A.    Well,  we  didn't  aim  to  pay — We  didn't  aim  to 
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pay  only  the  bills  that  we  had  to  pay  in  order  to  start 

operation. 

Q.  Isn't  it  a  fact,  now,  Mr.  Rudeen,  that  at  the 
time  this  letter  of  January  6th  was  sent  out  you  in- 
tended to  pay  Lilly  &  Valentine's  mortgage? 

A.     No,  sir ;  absolutely  not. 

Q.  You  still  say  that  although  in  your  letter  it  is 
stated  that  the  property  was  subject  to  a  mortgage 
for  $10,000 

A.     Yes,  sir ;  I  do  say  that. 

Q.    you  did  not  advise  the  stockholders  and 

creditors  of  your  position  that  the  mortgage  was  in- 
valid, did  you  ? 

A.  We  had  to  relate  that  there  was  a  mortgage  on 
this  property  to  these  people.  We  couldn't  deny  that 
there  was  a  mortgage  recorded,  but  we  couldn't  write 
them  a  letter  and  then  have  them  come  back  and  find 
out  that  there  was  a  mortgage  here  recorded. 

Q.  But  previously  you  had  been  advised  by  your 
attorney  that  the  mortgage  was  void,  hadn't  you? 

A.  He  didn't  say  it  was  void.  He  said  that  is 
wasn't  a  legal  mortgage. 

Q.    That  is  right.  A.    Yes. 

Q.  He  had  advised  you  that  it  was  not  a  valid 
mortgage  ?  A.     That  is  right. 

Q.  And  yet,  after  that  advice,  you  wrote  to  these 
stockholders  and  creditors  and  told  them  that  there 
was  a  mortgage  in  the  amount  of  $10,000  on  your 
property ;  is  that  right  ? 

A.  We  had  figured  that  we  would  probably  have 
to  go  through  court  to  prove  that  that  was  an  invalid 
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mortgage.  We  couldn't  do  anything  else,  only  let  the 

creditors  know  that  there  was  a  mortgage  on  [92] 

that. 

Q.  Did  the  people  that  left  money  with  you  ask 
that  it  be  returned  % 

A.     I  didn't  get  straight  on  that. 

Q.  Did  the  people  that  contributed  money,  left  it 
with  you  as  trustee,  ask  that  the  money  be  returned 
to  them?  A.    Did  they  ask  for  it? 

Q.  Yes.  Was  it  their  idea  or  your  idea  that  the 
money  be  returned? 

A.    No,  that  was  their  idea. 

Q.    Did  they  write  to  you  and  request  that  ? 

A.  No,  but  some  of  them  stopped  their  checks  at 
the  bank.  There  was  some  wrote,  also. 

Q.  You  still  had  over  $7500  of  that  money  at  the 
time  of  the  sale,  did  you  not  % 

A.    At  the  time  of  the  sale  ? 

Q.    Yes.  A.    Yes,  sir. 

Mr.  Tongue :  Your  Honor,  rather  than  encumber 
the  record  in  view  of  the  lateness  in  time,  we  have 
taken  the  deposition  of  this  witness  and  if  we  may 
refer  to  that  it  will  be  sufficient  for  cross  examination 
of  this  witness. 

Redirect  Examination 

By  Mr.  Leedy : 

Q.  Just  about  one  or  two  questions  in  redirect. 
Mr.  Rudeen,  whose  obligations  are  these  that  are 
listed  on  this  statement  of  [93]  December  15th  which 
you  have  before  you  ?  A.    Great  West. 

(Testimony  of  Carl  Rudeen.) 
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Q.  And  will  you  state  whether  or  not  in  raising 
this  money  you  contemplated  buying  the  open  ac- 
counts of  the  Great  West  Lumber  Corporation? 

A.  Only  those  that — to  save  the  property  that  was 
tied  up  in  the  mill.  They  had  title  notes,  only  title 
notes,  that  they  was  to  use  that  property. 

Mr.  Leedy:    That  is  all. 

Recross  Examination 

By  Mr.  Tongue : 

Q.  I  have  two  questions  I  overlooked,  Mr.  Ru- 
deen.  You  testified  that  you  consulted  your  attorney 
before  the  sale  as  to  the  validity  of  this  mortgage, 
isn't  that  right? 

A.    Yes,  before  the  sale. 

Q.  And  you  say  that  at  the  sale  you  asked  Mr.  El- 
lison if  he  would  guarantee  that  the  personal  prop- 
erty would  go  to  you  under  the  tax  sale  free  from  the 
mortgage  ? 

A.  He  voluntarily  told  that  first.  He  voluntarily 
— He  is  the  way  that  was:  He  voluntarily  told — I 
didn't  ask  him  about  the  personal  property;  he  vol- 
unteered that  and  told  me  that  the  mortgage  would 
not  cover  the  personal  property,  and  then  I  asked 
him  if  he  would  guarantee  that. 

Q.    Yes. 

A.  But  I  had  to  ask  him  the  second  time  before 
he  related  that  [94]  he  would. 

Q.  Now,  when  you  got  the  tax  certificates  from  the 
Government  for  that  sale  designated  as  Defendant's 
Pre-Trial  Exhibits  27  and  28,  was  there  any  refer- 
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ence  in  those  certificates  to  any  such  guarantee  ? 

A.    No,  sir. 

Q.  Didn't  they  simply  purport  to  sell  the  tax- 
payers' interest,  such  as  it  was,  in  the  property? 

A.     Well,  I  don't  know.  They  were  selling- 

Q.  When  you  saw  those  certificates  without  any 
guarantee  did  you  ask  Ellison  to  rewrite  them  and 
put  the  guarantee  in  the  certificates? 

A.    No,  sir. 

Mr.  Tongue :    That  is  all. 

Mr.  Leedy :    That  is  all. 

(Witness  excused.) 

CHARLES  SCOTT 

was  thereupon  produced  as  a  witness  in  behalf  of  the 
Defendant  Rudeen  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Leedy : 

Q.    Where  do  you  reside,  Mr.  Scott  ? 

A.    Riverside,  California. 

Q.  Were  you  employed  by  the  Great  West  Lum- 
ber Corporation  ?  A.    Yes. 

Q.     Over  what  period  of  time  ? 

A.  From  the  inception  of  the  corporation  until 
it  went  out  of  existence. 

Q.  That  would  be  from  about  November  of  1946 
until  what  time  ?  A.     Until  December  of  1948. 

Q.  And  what  was  the  nature  of  your  employment 
by  that  corporation? 
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A.  I  was  employed  as  bookkeeper  for  the  corpor- 
ation until  January  of  1948,  and  after  that  time  I  was 
in  the  field  as  Mr.  Camozzi's  assistant. 

Q.  Will  you  state  whether  or  not  you  were  gen- 
erally familiar  with  the  corporate  activities  at  this 
sawmill  in  Klamath  County,  Oregon  I  A.     Yes. 

Q.  Now,  by  courtesy  of  the  Bailiff,  I  hand  you  De- 
fendant's Exhibit  25,  purporting  to  be  the  levy  of 
December  9th,  1948,  upon  [96]  the  personal  property 
out  there.  I  hand  it  to  you  so  that  you  will  have  be- 
fore you  the  list  of  personal  property  which  was  ad- 
mittedly sold  by  the  Government  under  that  levy  on 
January  27th,  1948.  I  would  like  to  ask  you  to  go 
down  the  list  of  the  personal  property  and  say  with 
respect  to  each  item  whether  that  is  a  part  of  the  saw- 
mill or  whether  it  is  a  part  of  some  machine  in  the 
sawmill,  or  whether  it  is  something  apart  from  the 
sawmill.  In  that  connection  I  also,  if  the  Marshal  will 
help  me,  hand  you  the  mortgage  to  Lilly  &  Valentine, 
Plaintiffs'  Exhibit  10,  which  describes,  I  think,  some 
of  the  major  items  in  the  sawmill.  Then,  if  you  will 
take  that  first  item  on  the  tax  sale  list — That  is  350,- 
000  feet  of  lumber ;  is  that  correct  ?  A.    Yes. 

Q.    Now,  would  that  be  any  part  of  the  sawmill  ? 

A.    No. 

Q.     1948  Ford  truck. 

Mr.  Tongue:  Just  a  moment.  May  it  be  under- 
stood that  we  do  not  concede  the  propriety  of  this 
testimony,  but  since  it  may  be  of  some  assistance  in 
clarifying  the  matter,  we  are  willing  to  let  it  go  in  for 
what  it  may  be  worth. 
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Mr.  Leedy:  I  would  like  to  state  for  the  record, 
if  I  may,  the  purpose  of  this  testimony  is  this :  That 
the  Court  will  notice  among  the  issues  and  the  con- 
tentions of  the  parties  the  question  of  the  sufficiency 
of  the  description  in  the  Lilly  &  Valentine  mortgage. 
If  it  should  be  held  to  be  a  valid  mortgage  [97]  and 
the  Court  is  called  upon  to  make  a  decree  of  fore- 
closure, the  Court  will  need  to  identify  the  items 
which  would  be  included  in  that  decree.  And  Mr. 
Scott  knows  what  these  items  are,  and  whether  they 
are  a  part  of  the  sawmill,  and  he  can  tell  us  what 
they  are  better  than  anyone  else.  It  seems  to  me  that 
both  from  the  standpoint  of  the  plaintiffs  as  well  as 
ourselves  and  the  Court  it  would  be  very  helpful. 

Mr.  Tongue:  This  witness  is  simply  an  account- 
ant. He  is  not  a  sawmill  operator.  We  do  not  con- 
cede his  qualifications  to  express  those  opinions  but, 
as  I  say,  we  are  willing  to  let  the  testimony  go  in 
for  whatever  it  may  be  worth. 

The  Court:    Received  subject  to  the  objection. 

Mr.  Leedy:  In  view  of  Mr.  Tongue's  attitude,  I 
will  take  up  a  different  line  of  testimony  and  aban- 
don that. 

Q.  Mr.  Scott,  out  at  that  sawmill  of  the  Great 
West  Lumber  Corporation  were  there  substitutions 
of  items  of  machinery  and  equipment  from  time  to 
time"?  A.    Yes. 

Q.  Can  you  recall  any  major  substitution  or  re- 
placement which  was  made  after  August  4, 1948  ? 

Mr.  Tongue :  Counsel,  there  is  just  one  item,  and 
it  is  the  subject  of  stipulation  in  our  pre-trial  order, 
as  I  recall. 


R,  G.  Lilly  ana  M,  M.  Valentine  153 

(Testimony  of  Charles  Scott.) 

Mr.  Leedy :  I  think  this  is  in  line  with  the  issues, 
Your  Honor. 

The  Court:    All  right.  [98] 

The  Witness:  Would  you  state  the  question 
again  ? 

Mr.  Leedy :  Whether  there  was  any  major  change 
or  replacement  in  equipment  after  August  4th,  1948  ? 

A.  One  major  change  was  the  replacement  of  the 
140-horsepower  Hercules  motor,  which  was  replaced 
by  a  new  motor  from  Moty  &  VanDyke  at  Bend. 

Q.    What  happened  to  the  old  motor'? 

A.     The  old  motor  was  turned  in  to  be  rebuilt. 

Q.  Do  you  know  whether  the  new  motor  was  pur- 
chased outright? 

A.  It  was  purchased  on  a  sales  contract  to  the 
First  National  Bank  at  Bend. 

Q.  Could  you  identify  that  new  and  old  motor  if 
they  appear  on  this  list  in  the  exhibit  which  you 
hold  in  your  hand  ? 

A.  Only  the  new  motor.  I  don't  believe  the  old 
motor  is  listed  here,  because  it  was  not  present  on 
the  premises  at  the  time  this  was  made.  The  new 
motor,  I  believe,  is  this  140-horsepower  Hercules 
motor. 

Q.  Now,  referring  to  the  mortgage,  to  the  first 
item,  "2  circular  saw  headrakes."  Do  you  know  what 
a  headrake  is  ? 

A.    No.  They  must  refer  to  a  headrig. 

Q.  Can  you  designate  upon  the  list,  the  detailed 
list  of  personal  property,  the  items  which  would  be 


154  Carl  Rtideen  vs. 

(Testimony  of  Charles  Scott.) 

included  under  the  description  ' '  Circular  saw  head- 
rigs"? 

A.  Yes.  The  items  which  read,  ^^  Small  head  rig 
and  carriage/'  and  ''Big  head  rig  and  carriage." 

Q.  Referring  to  the  last  item  on  that  page,  "1 
double  head."  Does  that  have  anything  to  do  with 
a  headrig? 

A.  "1  double  head."  I  can't  identify  that.  It 
seems  like  it  might  be  a  duplication. 

Q.     Then  the  next  item  above  it,  "Steam  Nigger." 

A.     That  is  part  of  your  large  headrig. 

Q.  Can  you  pick  out  any  other  items  on  that  list 
of  personal  property  which  would  be  included  in 
"Circular  saw  headrigs"?  A.     No,  I  cannot. 

Q.  And  the  item  referred  to  in  the  mortgage  as 
"Edger,"  can  you  pick  that  out  in  the  list  of  personal 
property  ? 

A.  Yes.  The  edger  is  referred  to  here  in  about 
the  middle  of  the  page. 

Q.    By  the  same  term,  "Edger"? 

A.    Yes,  edger. 

Q.  And  the  term,  "Automatic  trim  saw"  in  the 
mortgage,  do  you  find  that  in  the  list? 

A.  Just  below  the  edger  there  is  an  item  "Trim 
Saw." 

Q.    That  would  be  the  same  item? 

A.    Yes. 

Q.  The  next  item  in  the  mortgage  is  ' '  Conveyors ' ' 
and  "Conveyor  Chains,"  two  items.  Can  you  iden- 
tify on  the  list  of  personal  property  the  items  that 
would  be  so  described? 
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A.    *' Waste  Conveyor,"  but  that  is  all. 

Q.  Now,  directing  your  attention  to  the  item 
about  the  center  [100]  of  the  first  page  of  the  list 
of  equipment,  ''Log  haul  chain  and  equipment,'*  is 
that  part  of  the  sawmill  proper  ?  A.    Yes. 

Q.  What  about  these  "2  boilers,  straw  burners," 
down  there?  Are  they  part  of  the  sawmill  property? 

A.  The  two  boilers  actually  was  on  the  outside 
of  the  building.  However,  they  are  the  power  that 
generates  the  function  of  the  large  headrig. 

Q.  Directing  your  attention  to  the  second  page 
of  the  list  of  personal  property,  ''1942  Diamond  T 
truck,"  and  ''1936  Dodge  truck."  Would  those  be 
part  of  the  sawmill  ? 

A.  Well,  I  expect  that  those  are  not  a  part  of  the 
sawmill. 

Mr.  Leedy:  Does  that  apply  also  to  the  Cater- 
pillar and  the  other  items  on  that  page,  the  ofi&ce 
equipment  ? 

Mr.  Tongue:    Yes. 

Mr.  Leedy:  Q.  Is  there  an  item  of  "Pond  saw" 
anjrwhere  in  that  list  of  personal  property? 

A.  I  don't  see  any  designation  of  pond  saw.  It 
may  be  this  Wisconsin  6-horsepower  motor,  air- 
cooled — I  believe  that  is  the  pond  saw  motor.  How- 
ever, that  is  the  only  description  made  of  it  here. 
That  might  be  it. 

Q.  Was  there  any  substitution  or  addition  made 
out  there  in  the  summer  of  '48  in  connection  with 
the  boilers  or  the  steam  supplies? 
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A.  There  was  an  auxiliary  boiler  added  late  in 
the  summer  of  1948.  [101] 

Q.  Are  you  able  to  say  whether  or  not  that  was 
before  or  after  August  4th? 

A.  I  am  not  able  to  say  definitely.  It  was  near 
that  date,  however. 

Q.  Were  there  any  minor  replacements  made  at 
about  that  time? 

A.  None,  with  the  exception  of  belts  and  routine 
replacements  in  machinery. 

Mr.  Leedy:    That  is  all. 

Cross  Examination 

By  Mr.  Tongue : 

Q.  Mr.  Scott,  referring  to  the  list  of  personal 
property  which  has  been  placed  in  your  hands,  I  call 
your  attention  to  the  item  entitled  "Hercules  3  kilo- 
watt generator."  Do  you  know  what  that  piece  of 
equipment  is? 

A.  I  don't  see  it  here.  Let's  see — Oh,  yes;  right 
at  the  top.  That  is  a  motor  generator  that  was  used 
to  generate  the  lights,  the  light  plant  for  the  mill. 

Q.    It  was  a  part  of  the  mill,  was  it  not  ? 

A.  No,  it  wasn't  set  inside  the  building.  In  fact, 
this  motor  set  probably  100  feet  away  from  the 
building. 

Q.  The  mill  could  not  be  operated  without  it, 
could  it? 

A.    Not  when  the  lights  were  needed. 

Q.  Now,  the  next  item,  ''1  Koehler  1%-kilowatt 
generator," — What  was  that  item ? 
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A.  That  was  an  auxiliary  generator  which  was 
used  in  connection  [102]  with  the  one  which  you 
have  mentioned  above. 

Q.    They  are  for  the  same  purpose? 

A.    Yes. 

Q.  Now,  referring  to  this  item,  **1  Model  HXE6- 
cylinder  motor  stand  and  transmission."  Do  you 
know  what  that  was  ? 

A.    I  am  not  able  to  identify  that. 

Q.  Isn't  it  a  fact  that  there  were  several  motors 
used  for  the  operation  of  various  equipment  in  the 
mill?  A.    Yes. 

Q.  And  isn't  it  a  fact  that  this  is  one  of  those 
motors?  A.    It  could  be. 

Q.  Isn't  it  a  fact  that  the  next  four  items,  in- 
cluding the  120-horsepower  motor,  120-horsepower 
motor,  35-horsepower  clutch,  and  the  Hercules  motor 
and  the  Convey  motor,  were  all  used  to  operate  equip- 
ment that  was  a  part  of  the  mill  ? 

A.    They  were  used  in  the  function  of  the  mill. 

Q.  Now,  **Red  Seal  motor  for  log  haul,"  wasn't 
that  used  for  the  hauling  of  logs  into  the  mill? 

A.  That  was  used  to  raise  logs  from  the  pond  into 
the  mill. 

Q.  And,  as  such,  it  was  a  part  of  the  mill,  was 
it  not? 

A.    Yes,  it  was  a  part  of  the  mill  operation. 

Q.  And  then  the  items,  ^'Chrysler  industrial  8- 
cylinder  motor,"  and  *' Green  chain  motor," — 
Weren't  those  motors  used  to  operate  machines  that 
were  part  of  the  mill?  A.    Yes.  [103] 
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Q.  And  isn't  it  a  fact  that  the  green  chain  which 
is  referred  to  here,  capacity  80,000  feet,  is  a  con- 
veyor ? 

A.  Ordinarily  your  conveyor  is  used  to — is  re- 
ferred to  as  to  convey  the  waste  material  from  the 
mill. 

Q.     The  green  chain  is  part  of  the  mill,  isn't  it? 

A.     That  is  right. 

Q.  You  couldn't  operate  a  mill  without  a  green 
chain?  A.     No. 

Q.  Now,  this  Wisco  6-horsepower  motor,  and  the 
two  water  pumps,  and  motor  jammer  following  that, 
— isn't  it  a  fact  that  those  pieces  of  equipment  were 
also  used  to  power  machinery  in  the  mill? 

A,  No,  this  Wisconsin  motor,  this  6-horsepower 
motor  was  used  as  a  pond  saw  motor,  I  believe. 

Q.  Was  it  that  rather  than  the  22-horsepower 
Wisconsin  motor  that  was  the  pond  saw  motor  ? 

A.    Yes,  I  believe  that  is  correct. 

Q.     So  you  correct  your  previous  testimony? 

A.  I  believe  I  stated  the  Wisconsin  6-horsepower 
motor. 

Q.  Then  the  22-horsepower  motor  was  used  in  the 
mill;  is  that  right? 

A.    Yes,  I  believe  that  is  correct. 

Q.  And  the  water  pumps  and  the  motor  jammer 
for  log  haul  were  used  in  connection  with  the  mill  ? 

A.  They  were  used  to  discharge  logs  from  the 
logging  trucks,  [104]  to  discharge  logs  from  the 
trucks  into  the  mill  pond. 

Q.    I  see.   Now,  the  lathe  machines,  were  those 
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used  in  connection  with  the  operation  of  the  mill  ? 

A.     They  were  in  the  mill;  in  the  shop. 

Q.  I  see.  Were  they  used  to  repair  mill  equip- 
ment? 

A.  They  were  used  in  that  capacity  whenever 
possible. 

Q.  Now,  the  '^  Single  head/'  is  that  a  repetition 
of  the  reference  to  the  headrigs,  or  is  that  another 
piece  of  equipment? 

A.    I  believe  that  is  a  repetition  of  the  above. 

Q.  Now,  "Saws  and  filing  equipment," — Does 
that  refer  to  saws  used  in  the  mill  and  filing  equip- 
ment to  keep  those  saws  in  condition? 

A.  Yes.  They  were  the  saws — they  were  replace- 
ment saws  which  were  kept  there  at  the  mill  to  re- 
place saws  in  the  event  that  there  was  a  damage  to 
the  saws,  and  the  filing  equipment  was  part  of  the 
shop  equipment. 

Q.  That  is  all  with  reference  to  the  saws  used 
in  the  mill?  A.    Yes. 

Q.  And  the  "Aluminum  covered  mill  building," 
— That  is  the  building  that  houses  the  mill? 

A.     That  is  the  building;  that  is  correct. 

Q.     Was  that  on  skids?  A.     No. 

Q.    Was  it  attached  to  the  real  property? 

A.  It  was.  It  had  a  cement  foundation  for  the 
pillars,  which  it  [105]  was  set  in. 

Q.  Were  these  motors  bolted  to  the  building,  or 
fastened  in  any  way  to  the  building? 

A.  Only,  I  believe,  by  the  bolting— I  believe  the 
motors,  as  a  general  rule,  were  also  placed  on  a  con- 
crete foundation. 
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Q.    Bolted  down?  A.    Yes. 

Q.    Bolted  down  to  the  concrete  foundation? 

A.    Yes. 

Q.  Now,  this  * '  Jammer  mounted  on  Mack  frame. ' ' 
What  is  that?  Is  that  used  in  logging? 

A.    That  was  used  in  the  logging. 

Mr.  Tongue:    Yes.  That  is  all. 

Mr.  Leedy:    That  is  all. 

(Witness  excused.) 

Mr.  Leedy:  That  is  the  Defendant  Rudeen 's  case, 
Your  Honor. 

Mr.  Tongue :  I  think  that  we  covered  the  matter 
in  our  direct  case,  and  I  have  no  further  rebuttal  to 
offer,  so  that  completes  the  testimony. 

Now,  Your  Honor,  if  it  meets  with  the  approval 
of  the  Court,  I  think  counsel  are  willing  to  submit 
this  matter  on  briefs  in  any  manner  that  you  may 
suggest. 

The  Court:  Well,  I  have  no  convenience,  par- 
ticularly, but  the  convenience  of  the  attorneys.  I 
won't  be  able  to  reach  this  [106]  for  some  little  time. 

Mr.  Tongue:  May  we  have  two  weeks  to  file  an 
opening  brief,  with  two  weeks  to  the  defendant  to 
file  an  answering  brief,  and  we  have  two  weeks  to 
file  a  reply  brief? 

Mr.  Leedy :    That  is  satisfactory. 

The  Court :  That  is  agreeable,  and  then  if  I  feel 
after  that  length  of  time  that  I  still  require  oral 
argument  I  will  notify  you. 
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Mr.  Tongue:    Very  well. 

Mr.  Leedy :  We  will  be  happy  to  argue  the  matter, 
if  the  Court  wishes  us  to,  at  any  time. 

Mr.  Tongue:  As  I  understand  it,  and  I  think  it 
should  be  a  part  of  the  record,  it  has  been  stipulated 
and  agreed  by  and  between  counsel,  and  it  is  my  un- 
derstanding, with  the  approval  of  the  Court,  that 
these  proceedings  today  do  not  close  the  record,  and 
that  the  plaintiffs  reserve  the  right,  if  necessary  or 
advisable,  to  bring  in  other  parties  or  conduct 
further  proceedings  as  against  the  Great  West  Liun- 
ber  Corporation  itself. 

Mr.  Leedy :  That  is  correct.  Your  record  so  shows, 
I  believe. 

The  Court:  If  that  is  not  in  the  pre-trial  order, 
I  think  it  should  be  put  in  there. 

Mr.  Tongue :  In  the  pre-trial  order  it  states  this : 
"The  Great  West  Lumber  Corporation  appearing 
not,  and  it  having  been  stipulated  that,  if  necessary, 
further  proceedings  may  be  had  against  said  de- 
fendant or  that  additional  parties  be  brought  in." 

The  Court:  If  that  is  an  agreement,  I  think  that 
is  sufficient. 

Mr.  Leedy :    Yes,  I  do. 

The  Court:  You  will  amend  the  pre-trial  order, 
then,  with  the  suggestions  that  the  Court  made  this 
morning  as  to  their  being  no  issue  as  to  payment  of 
the  mortgage,  and  no  issue  of  the  presence  of  per- 
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sonal  property  in  this  county,  and  you  may  write 
those  in. 

Mr.  Leedy :  I  understood  from  Mr.  Tongue  earlier 
that  there  has  been  a  small  credit  on  this  mortgage, 
and  I  think  the  record  does  not  show  it  and  should 
show  it,  if  you  have  that  figure,  Mr.  Tongue. 

Mr.  Tongue:  Yes.  We  are  willing  to  stipulate 
that  there  was  an  overpayment  on  the  open  account 
for  hauling  of  logs  after  the  execution  of  the  mort- 
gage in  the  amount  of  $453.37,  which  is  entitled  to 
be  credited  and  has  been  credited  on  the  mortgage. 
$300.00  of  that  amount  has  already  been  set  forth 
and  is  alleged  as  a  credit  in  the  complaint  filed  in 
this  case. 

(Whereupon  proceedings  in  the  above  matter 
on  June  8,  1949,  were  concluded.) 

[Endorsed] :  FHed  August  1,  1949.  [108] 


[Endorsed] :  No.  12910.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Carl  Rudeen,  Ap- 
pellant, vs.  R.  G.  Lilly  and  M.  M.  Valentine,  doing 
business  under  the  assumed  name  and  style  of  Lilly 
&  Valentine  Trucking  Company,  Appellees.  Tran- 
script of  Record.  Appeal  from  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon. 

FHed  April  25,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12910 

CARL  RUDEEN, 

Appellant, 

vs. 

R.  G.  LILLY  and  M.  M.  VALENTINE,  doing  busi- 
ness under  the  assumed  name  and  style  of  Lilly. 
&  Valentine  Trucking  Company, 

Appellee. 

STATEMENT  OF  POINTS 

The  appellant  states  that  the  Points  upon  which 
he  intends  to  rely  are  the  same  as  those  that  were 
filed  in  the  District  Court  of  the  United  States  for 
the  District  of  Oregon  and  the  Points  filed  in  said 
District  Court  are  hereby  adopted  in  as  full  and 
ample  manner  as  if  copied  verbatim  herein. 

Dated:  June  1,  1951. 

/s/  WALTER  H.  ANDERSON, 
Attorney  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]  :  Filed  June  4, 1951.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

APPELLANT^S  DESIGNATION  OF  RECORD 
ON  APPEAL 

To  the  Clerk  of  the  Above  Entitled  Court: 

Carl  Rudeen,  appellant  above  named,  hereby 
designates  the  portion  of  the  record  to  be  contained 
in  the  record  on  appeal  in  the  above  entitled  matter 
the  same  as  the  designation  filed  with  the  Clerk  of 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  and  said  designation  as  filed  in  the 
District  Court  of  the  United  States  for  the  District 
of  Oregon  is  hereby  adopted  as  the  designation  of 
the  record  in  this  Honorable  Court. 

Dated:  June  1,  1951. 

/s/  WALTER  H.  ANDERSON, 

Attorney  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]  :  Filed  June  4, 1951.  Paul  P.  O'Brien, 
Clerk. 
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R.  G.  LILLY  and  M.  M.  VALENTINE,  doing 
business  under  the  assumed  name  and  style  of 
LILLY  AND  VALENTINE  TRUCKING  CO., 
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BRIEF  OF  APPELLEES 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 

Honorable  James  Alger  Fee,  Judge. 


Upon  reading  appellant's  brief  alone  one  would  gain 
the  impression  that  the  primary  questions  involved  in 
this  case  are  whether  the  president  and  general  manager 
of  the  Great  West  Lumber  Corporation  had  authority 
to  execute  a  mortgage  upon  its  sawmill  and  whether  the 


mortgage  executed  by  him  was  in  such  form  as  to  be 
void  upon  its  face. 

While  these  questions  may  properly  be  involved  in 
this  case  it  is  important  to  note  at  the  outset  that  the 
decision  of  the  trial  court  in  this  case  also  involved  the 
following  questions:  (1)  Whether,  even  if  the  initial 
invalidity  of  the  mortgage  be  assumed  (as  strongly  de- 
nied by  appellees),  either  for  lack  of  authority  or  other- 
wise, there  was  a  subsequent  ratification  of  the  validity 
of  the  mortgage  by  the  corporation,  and  (2)  whether 
defendant  Rudeen,  by  virtue  of  his  position  as  an  officer 
and  director  of  the  corporation  and  his  subsequent  con- 
duct in  representing  to  appellees  that  his  purchase  of 
the  sawmill  would  be  subject  to  the  mortgage,  is 
estopped  from  and  in  no  position  to  challenge  the 
validity  of  the  mortgage.  (See  Findings  III,  V  and  VI. 
R.  46-8.)  Of  even  greater  importance,  it  should  be  kept 
in  mind  that  the  decision  of  the  trial  court  may  be  sus- 
tained by  its  determination  on  these  latter  two  ques- 
tions, regardless  of  the  correctness  of  its  decision  on  the 
question  of  the  initial  authority  for  and  validity  of  the 
mortgage. 


STATEMENT  OF  THE  CASE 

Plaintiff  has  devoted  the  first  thirteen  pages  of  his 
brief  to  a  summary  of  the  complaint,  answer  and  reply 
in  this  case,  but  has  made  no  reference  whatever  to  the 
Pre-Trial  Order,  which  sets  forth  both  the  admitted 
facts,  contentions  of  the  parties  and  issues  involved  on 
trial  of  this  case  and  which,  by  stipulation  of  the  parties, 
completely  replaced  the  pleadings  (R.  41).  For  a  com- 
plete and  accurate  statement  of  these  matters  the  at- 
tention of  the  court  is  thus  directed  to  the  Pre-Trial 
Order  (R.  22-41)  and  to  a  subsequent  amendment  to 
the  Pre-Trial  Order  (R.  42-3).  Attention  is  also  re- 
spectfully directed  to  the  Findings  of  Fact  by  the  trial 
court  based  upon  these  admitted  facts,  contentions  and 
issues  and  upon  the  evidence  submitted  on  trial  (R. 
43-52).  These  two  documents,  taken  together,  present 
a  good  understanding  of  this  case.  Accordingly,  refer- 
ence will  be  made  to  the  "Statement  of  the  Case"  set 
forth  in  appellant's  brief  only  to  point  out  certain  in- 
accuracies, leaving  for  argument  a  discussion  of  certain 
important  facts  altogether  omitted  and  ignored  by  ap- 
pellant. 

Appellant's  brief  (p.  15)  charges  Mr.  Balentine,  one 
of  appellees'  attorneys,  with  preparing  a  mortgage  which 
he  knew  to  be  false  because  it  recited  that  it  was  given 
by  authority  of  the  board  of  directors  and  referred  to 
attachment  of  the  corporate  seal.  This  is  a  serious 
charge  and  is  made  without  documentation  by  reference 
to  the  record,  other  than  to  refer  to  the  face  of  the  mort- 


gage  itself.  Indeed,  when  a  mortgage  is  prepared  by 
the  attorney  for  a  creditor  of  a  corporation,  he  will 
normally  have  no  knowledge  when  the  mortgage  is  pre- 
pared as  to  the  detailed  facts  of  authorization  for  the 
signing  of  it  by  officers  of  the  corporation  and  must 
normally  assume  that  its  execution  has  been  or  will  be 
properly  authorized  and  also  that  it  will  be  properly 
sealed  upon  its  execution.  Thus  the  fact  that  when  the 
mortgage  was  subsequently  executed  by  Camozzi  he 
may  have  had  no  express  authority  from  the  directors 
to  sign  that  particular  document  and  also  failed  to  at- 
tach the  corporate  seal  does  not  establish  the  serious 
charge  that  Mr.  Balentine  "drew  this  mortgage,  know- 
ing that  it  was  false." 

Appellant's  brief  (p.  15)  next  states  that: 

"The  Great  West  Lumber  Corporation  did  not  re- 
ceive anything  at  the  time  of  the  execution  of  the 
mortgage  other  than  to  secure  a  prior  existing  debt 
for  a  release  of  the  attachment  or  garnishment 
against  Fleischman's  Lumber  Co.,  which  had  tied 
up  some  indefinite  amount." 

As  to  this  charge  it  should  be  necessary  only  to  refer 
to  the  Findings  of  Fact,  Paragraph  II  (R.  45),  which 
makes  it  clear  that  the  execution  of  the  mortgage  was 
necessary  to  lift  a  pending  attachment  and  thus  was 
necessary  to  enable  the  corporation  to  resume  sales  of 
lumber  and  escape  the  danger  of  closing  its  mill,  with 
the  result  that  it  was  of  substantial  benefit.  For  evi- 
dence in  support  of  this  finding  see  copies  of  the  record 
in  the  attachment  proceedings,  Ptf.  Ex.  5  and  6;  the 
testimony  of  Mr.  Balentine,  R.  91-3,  and  the  Pre-Trial 
Order,  par.  19,  R.  28. 


Appellant  also  (p.  16)  apparently  seeks  to  cast  some 
doubts  as  to  the  amount  actually  due  under  the  mort- 
gage, although  it  was  stipulated  that  the  sum  of  $9,- 
546.63  was  due  (R.  43)  as  subsequently  decreed  by  the 
trial  court  (R.  54). 

Next  (pp.  16-17)  appellant  states  that  it  does  not 
appear  where  the  trial  court  secured  the  description  of 
the  various  items  of  machinery  set  forth  in  the  decree  as 
subject  to  the  mortgage.  But  a  complete  description  of 
all  of  such  items  was  set  forth  ih  the  notice  of  levy  for 
sale  of  personal  property  for  delinquent  federal  taxes 
(Dft.  Ex.  25.  See  also  Ex.  26  and  27)  and  it  was  stipu- 
lated in  the  Pre-Trial  Order  that  these  items  included 
**all  of  the  personal  property  described  in  the  purported 
mortgage"  (R.  33).  Thus  it  was  simply  a  matter  for  the 
court  (based  upon  the  language  of  these  documents,  and 
the  testimony  of  Charles  Scott,  R.  151-160),  to  deter- 
mine which  of  the  items  to  be  sold  were  covered  by  the 
mortgage,  as  discussed  below  (pp.  33-6). 

Finally,  appellant  states  (p.  17)  that  it  does  not 
appear  where  the  court  got  the  figure  of  $3,369.32  for 
taxes  awarded  to  Klamath  County  or  the  reason  for 
such  an  award.  This  award  was  based  upon  stipulation, 
as  stated  in  the  Findings  of  Fact  (R.  50).  Apparently, 
through  inadvertence,  the  written  stipulation,  filed  Feb. 
19,  1951  (R.  64)  was  not  included  by  appellant  in  the 
record. 


SPECIFICATIONS  OF  ERROR 

Appellant  next  (p.  17)  lists  ten  "questions  pre- 
sented," followed  by  eight  "specifications  of  error"  rais- 
ing almost  identical  issues.  It  should  thus  be  noted 
that  the  appellant's  "Statement  of  Points  on  Appeal" 
was  limited  to  the  following: 

"1.  The  evidence  is  insufficient  to  support  the 
findings  of  fact. 

"2.  The  findings  of  fact  are  clearly  erroneous. 

"3.  The  evidence  will  support  only  findings  of 
fact  leading  to  conclusions  of  law  requiring  a  decree 
for  this  Defendant  in  accordance  with  his  conten- 
tions herein."   (R.  59,  163). 

In  view  of  the  fact  that  appellant  had  previously 
chosen  to  limit  his  appeal  to  the  sufficiency  of  the  evi- 
dence to  support  the  findings  of  fact,  it  is  submitted 
that  Specifications  of  Error  No.  3,  4,  6  and  7  are  not 
properly  before  this  Court,  nor  are  "Questions  Pre- 
sented" No.  3,  4,  7,  8,  9  and  10. 

Points  and  Authorities 

1.  The  mortgage  in  this  case  was  correctly  held  to 
be  valid  for  the  reasons  that: 

a.  President  and  General  Manager  Camozzi  had 
implied  actual  authority  to  execute  the  mortgage 
under  the  peculiar  facts  of  this  case,  including  the 
fact  that  he  held  a  majority  of  the  stock  and  that  the 
other  stockholders  and  directors  had  become  inactive 


and  had  turned  over  their  powers  to  him  and  also  in 
view  of  the  emergency  presented  in  this  case. 

Fletcher,    Cyc.   on   Corporations,    sees.   444,   449, 
495,  557,  612,  690; 

2  Am.  Jur.,  Agency,  sees.  89,  442; 

19  C.J.S.,  Corporations,  sec.  1062,  pp.  593,  596; 

Abraham  v.  American  Nt.  Bank,  161  Okl.  87; 

Nt.  State  Bank  v.  Saniord  Fork  &  Tool  Co.,  157 
Ind.  10; 

Tyler  Estate  v.  Hoffman,  146  Mo.  App.  510; 

G.  V.  B.  Mining  Co.  v.  First  Nt.  Bank,  89  F.  439, 
aff.  95  F.  23; 

Galbraith  v.  First  Nt.   Bank  of  Alexandria,  221 
F.  386; 

Cunningham  v.  German  Ins.  Bank,  101  F.  977; 

Farmers'  State  Bank  v.  Brown,  204  N.W.  673; 

Buchwald  Delivery  &'  Express  Co.  v.  Hurst,  75 
A.  Ill; 

P.    R.    Sinclair   Coal   Co.    v.   Missouri-Hydraulic 
Mining  Co.,  207  S.W.  266. 

b.  Camozzi  also  had  ostensible  or  apparent  au- 
thority to  execute  the  mortgage. 

Fletcher,  supra,  sec.  449; 

19  C.J.S.,  Corporations,  sec.  1062; 

Carstens  Packing  Co.  v.  Gross,  131  Or.  580,  584, 

283  P.  20; 
Thomas  v.  Smith-Wagoner  Co.,  114  Or.  69,  79; 

234  P.  814; 

Gore  V.  Richard  Allen  Mining  Co.,  61  Idaho  622; 

Fischer  v.  Streeter  Milling  Co.  (N.D.),  234  N.W. 
392; 
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G.  V.  B.  Mining  Co.  v.  First  Nt.  Bank  oi  Halley 
(C.A.  9),  95  F.  23,30; 

Merchants'  Bank  v.  State  Bank,  10  Wall.  (U.S.) 
604;  19  L.  Ed.  1008; 

American    Nat.    Bank    v.    Wheeler- Adams    Auto 
Co.,  141  N.W.  396; 

Burke  v.  Frederickson,  268  N.W.  348. 

c.  The  execution  of  the  mortgage  was  ratified  by 
the  corporation. 

Fletcher,  supra,  sees.  612,  706,  752,  757,  767,  769, 
772,  773; 

West  V.  Washington  Ry.  Co.,  49  Or.  436,  445-6; 
90  P.  666; 

Currie  v.  Bowman,  25  Or.  364;  35  P.  848; 

Reid  V.  Alaska  Packing  Co.,  47  Or.  215,  220;  83 
P.  139; 

Cranston  v.  West  Coast  Life  Ins.  Co.,  72  Or.  116, 
130;  142  P.  762; 

Depot  R.  Syndicate  v.  Enterprise  B.  Co.,  87  Or. 
560,  575; 171  P.  223; 

Pettengill  v.  Blackman,  30  Id.  241; 

Burke  Land  &>  Livestock  Co.  v.  Wells  Fargo  & 
Co.  (Id.),  69  P.  87,  93; 

State    ex    rel    v.    Merchants'    Bank    of    Weston 
(Neb.),  254  N.W.  675; 

Ohio  &  M.  Ry.  Co.  v.  McCarthy,  96  U.S.  258; 

Dillon  V.  Myers  (Colo.),  146  P.  268,  272; 

Edelhoff  V.  Horner-Miller  Straw-Goods  Mfg.  Co. 
(Md.),  39  A.  314; 

Banca  Italiana  Di  Sconto  v.  Columbia  Counter 
Co.  (Mass.),  148  N.E.  105. 


Pathe   Exchange,    Inc.    v.    McElroy    (Mo.),    243 
S.W.  430; 

Indianapolis  Rolling  Mills  v.  St.  L.  F.  S.  &  W. 
Ry.,  120  U.S.  256. 

d.  Appellant  Rudeen  is  not  in  a  position  to  deny 
and  is  estopped  from  denying  the  validity  of  the 
mortgage. 

Fletcher,  supra,  sec.  490; 

Norment  v.  First  Nat.  Bank  (N.M.),  167  P.  731; 

Shawmut  Comm.  Paper  Co.  v.  Overbach  (Mass.), 
101  N.E.  1000; 

Boteler  v.  Conway  (Cal.),  56  P.  (2d)  587; 

Page  V.  Savage  (Id.),  246  P.  304,  308. 

2.  The  court  did  NOT  err  in  decreeing  payment  of 
taxes  to  Klamath  County. 

3.  The  court  did  NOT  err  in  including  a  particular 
description  of  the  property  covered  by  the  mortgage. 

36  CJ.S.,  Fixtures,  sec.  46; 

First  State  Bank  v.  Oliver,  101  Or.  42,  51;  198  P. 
920; 

Metropolitan  Life  Ins.   Co.   v.  Kimball,   163   Or. 
31,  52-3;  94  P.  (2d)  1101; 

Kramer  v.  Alvord,  97  Or.  227,  231;  189  P.  990. 

4.  The  court  did  NOT  err  in  holding  that  the  mort- 
gage was  superior  to  the  title  claimed  by  defendant 
Rudeen  under  the  tax  deed. 

a.  The  mortgage  was  NOT  VOID  for  lack  of  a 
corporate  seal. 
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2-804,  O.C.L.A.; 

2-807,  O.C.L.A.; 

Fletcher,  supra,  sec.  2466,  7; 

Brown  v.  Farmers'  Supply  Co.,  23  Or.  541,  32  P. 
548; 

Schleef  v.  Purdy,  107  Or.  71;  214  P.  137; 

16  Am.  Jur.,  Deeds,  sec.  100; 

59  CJ.S.,  Mortgages,  sec.  16; 

Appellant's  Brief,  p.  22,  point  4. 

b.  The  recording  of  a  mortgage  not  entitled  to  be 
recorded,  while  not  conveying  constructive  notice, 
may  still  operate  as  actual  notice  and  one  who  takes 
a  subsequent  deed  with  actual  knowledge  of  such  a 
mortgage  cannot  complain. 

WilUams  v.  First  Nafl  Bank,  48  Or.  571;  87  P. 
890; 

Musgrove  v.  Bonser,  5  Or.  313; 

45  Am.  Jur.,  Records  and  Recording,  sec.  172. 

c.  Appellant,  as  a  Director  of  the  Corporation, 
could  not  upon  taking  a  tax  deed  claim  that  the  tax 
lien  destroyed  the  mortgage. 

51  Am.  Jur.,  pp.  919-920; 

13  Am.  Jur.,  pp.  960,  962 ; 

76  A.L.R.  (Anno.)  439; 

Enyart  v.  Merrick,  148  Or.  331;  34  P.  (2d)  629. 

d.  The  representations  and  agreement  that  the 
tax  sale  would  be  SUBJECT  to  the  mortgage  are 
independent  and  conclusive  answers  to  the  conten- 
tion that  the  tax  title  is  superior  to  the  mortgage. 
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5.  Rule  that  statements  of  agent  not  admissible 
against  principal  to  prove  extent  of  his  authority  not 
applicable  where,  as  here,  (a)  the  point  is  not  properly 
raised  on  appeal,  (b)  a  third  party,  rather  than  prin- 
cipal, is  involved,  and  (c)  authority  was  also  proved  by 
other  evidence. 

Restatement  of  Law  of  Agency,  sec.  285; 

Rule  20(1)  (d),  Rules  of  Court  of  Appeals,   9th 
Circuit. 

ARGUMENT 

I.  The  trial  court  did  NOT  err  in  holding  the 
mortgage  to  be  valid. 

A.  President  and  General  Manager  Camozzi 
Had  Implied  Actual  Authority  to  Execute 
the  Mortgage. 

Appellant  contends  that  plaintiffs  knew  or  should 
have  known  that  President  and  General  Manager  Ca- 
mozzi had  no  authority  to  execute  the  mortgage;  that 
"the  president  or  the  general  manager  of  a  corporation 
have  no  authority  in  themselves  by  virtue  of  their  posi- 
tion, to  execute  such  a  mortgage,"  which  plaintiffs  well 
knew;  that  they  were  not  entitled  '*to  rest  upon  the 
bare  assertions  of  Camozzi  himself"  and  that  plaintiffs 
had  the  burden  to  prove  his  authority  (Ap.  Br.  25-8). 

1.  The  Facts  as  to  the  Actual 
Authority  of  Camozzi. 

This  is  not  a  simple  case  of  a  president  or  general 
manager  of  a  corporation  undertaking,  solely  by  virtue 
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of  his  position,  to  execute  a  mortgage  on  its  property. 
In  this  case  it  appears  from  the  admitted  facts  in  the 
Pre-Trial  Order  and  otherwise  that  Camozzi  was  not 
only  the  president  and  general  manager,  but  also  owned 
a  majority  of  the  common  stock  (Ex.  19,  p.  36)  and  was 
the  only  officer  of  the  company  (an  Idaho  corporation) 
present  in  Oregon,  where  its  sawmill  was  located  (R. 
24-5) ;  that  the  other  stockholders  and  directors  of  the 
corporation  became  inactive,  it  appearing  that  subse- 
quent to  the  organization  of  the  corporation  in  Novem- 
ber, 1946,  the  directors  and  stockholders  each  held  only 
one  meeting  until  after  the  execution  of  the  mortgage 
on  August  4,  1948  (Ex.  1);  that  other  stockholders  and 
directors  took  no  active  part  in  the  affairs  of  the  cor- 
poration or  to  supervise  the  activities  of  Camozzi,  but 
delegated  to  him  the  power  to  conduct  its  affairs,  and 
acquiesced  in  all  of  his  acts  until  after  the  execution  of 
the  mortgage  in  question  (Ex.  19,  pp.  11-12,  19-20, 
24-5,  31-2;  Ex.  20,  pp.  5-6,  40-1;  Pre-Trial  Order,  par. 
12,  13,  R.  25-6);  that  the  by-laws  of  the  corporation 
expressly  provided  that  while  the  Directors  should  ordi- 
narily have  power  to  buy,  sell  and  mortgage  any  and 
all  real  and  personal  property,  the  general  manager 
should  have  "full  control  of  said  business  and  officers 
when  the  Board  of  Directors  is  not  in  session"  (Ex.  24, 
Art.  IV,  sec.  8,  9) ;  that  Camozzi  had  thus  been  per- 
mitted to  purchase  all  of  the  equipment  for  the  sawmill 
as  well  as  all  timber  and  real  property,  to  conduct  and 
direct  all  of  its  operations  and  even  to  borrow  money 
under  a  contract  committing  the  sale  of  the  entire 
products  of  the  sawmill  to  one  purchaser  (R.  25;  See 
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also  Ex.  4).  These  facts  were,  for  the  most  part,  found 
to  be  true  by  the  trial  court.  See  Finding  I  (R.  44-5). 
Appellant  has  made  no  attempt  to  challenge  these  facts. 

It  is  also  admitted  that  plaintiffs  had  been  hired  by 
Camozzi  to  haul  lumber  from  the  sawmill;  that  on  July 
31,  1948,  the  corporation  was  indebted  to  plaintiffs  in 
the  sum  of  $15,134.97  and  that  plaintiffs  on  that  day 
filed  two  lawsuits,  attached  all  of  the  lumber  of  the 
corporation,  including  lumber  in  the  hands  of  the  Law- 
rence Warehouse  Company,  to  whom  all  of  its  lumber 
was  to  be  delivered  under  contract  and  received  a  tem- 
porary restraining  order  stopping  all  lumber  sales  (R. 
26-7;  Ex.  4,  5  and  6).  Camozzi  immediately  came  to  see 
plaintiffs  and  told  them  that  he  wanted  to  settle  the 
matter  immediately  for  the  reason  that  the  stopping  of 
lumber  sales  v/ould  close  the  operation  of  the  mill  (R.  27, 
73,  92).  It  was  then  agreed  that  the  matter  be  settled 
by  the  execution  of  a  note  and  mortgage  and  arrange- 
ments were  rushed  through  to  get  the  mortgage  in  ques- 
tion prepared  and  executed,  following  which  the  pending 
attachments  and  injunction  were  dismissed  (R.  27-8; 
92-5).  The  mortgage  was  prepared  by  Mr.  Balentine, 
attorney  for  plaintiffs,  under  instructions  from  and  upon 
the  basis  of  information  given  to  him  by  Camozzi,  and 
was  recorded  on  August  5,  1948  (R.  93-5;  Ex.  10).  It 
also  appears  from  the  foregoing  that  because  of  the  stop- 
ping of  all  lumber  sales  and  the  threatened  closure  of 
the  mill  the  corporation  was  faced  with  an  emergency 
and  that  there  was  not  time  for  Camozzi,  in  Klamath 
Falls,  Oregon,  to  convene  a  meeting  of  the  directors  in 
Idaho  pursuant  to  the  By-Laws  in  order  to  give  express 
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authorization  for  the  execution  of  the  mortgage  and 
that  its  execution  was  of  substantial  benefit  to  the  cor- 
poration by  making  possible  a  resumption  of  lumber 
sales  and  by  preventing  the  closing  of  its  sawmill.  Again, 
these  facts  were  found  by  the  trial  judge  in  Finding  No. 
II  (R.  45-6)  and,  it  is  submitted,  are  amply  supported 
by  the  record. 

2.  Legal  Principals  on  Question  of  Implied 
Actual  Authority  to  Execute  Mortgage. 

The  power  of  an  officer  of  the  corporation  may  rest 
either  upon  its  organic  law  as  expressed  in  its  articles 
or  by-laws,  or  upon  delegation  of  authority  from  it  or 
through  its  board  of  directors.  Fletcher,  supra,  sec.  557. 
The  directors  may  delegate  to  the  officers  matter  in- 
volving discretion  and  judgment.  Id.,  sec.  495.  Such  a 
delegation  of  power  may  be  either  express  or  implied. 
Id.,  sec.  557,  and  this  includes  the  power  to  execute  a 
mortgage.  Id.  sec.  3115;  19  C.J.S.  on  Corporations,  sec. 
1062,  p.  593.  As  further  stated  in  Fletcher,  sec  449,  "Im- 
plied authority  is  actual  authority  circumstantially 
proved." 

Thus,  although  the  president  of  a  corporation  has  no 
power  merely  by  virtue  of  his  office  to  execute  a  mort- 
gage, "such  authority  may  be  expressly  conferred  or 
may  be  implied  it  he  is  in  charge  and  control  of  the 
management  of  the  company."  Fletcher,  supra,  sec.  612, 
citing  many  cases.  As  stated  in  C.J.S.,  supra,  p.  596,  the 
power  of  the  president  to  execute  a  mortgage: 

"...   may  arise  by  implication,  as  from  his  or 
their    being   intrusted   with    the   management   and 
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control  oi  the  corporate  affairs  or  being  otherwise 
held  out  as  having  such  authority."  (citing  many- 
cases)  (Emphasis  supplied) 

As  further  stated  in  Fletcher,  sec.  690; 

"...  where  a  general  manager  is  given  prac- 
tically the  powers  of  the  board  of  directors,  or  when 
the  board  becomes  inactive  or  acquiesces  in  all  the 
acts  of  one  acting  as  general  manager,  a  mortgage 
executed  by  him  is  binding  upon  the  company." 

Among  the  individual  cases  in  which  the  above 
quoted  rule  has  been  applied  to  situations  similar  to  this 
case  are  the  following:  Abraham  v.  American  Nat'l 
Bank,  161  Okl.  87  (President  left  in  control  of  business 
of  corporation) ;  Nat'l  State  Bank  v.  Saniord  Fork  &' 
Tool  Co.,  157  Ind.  10;  Tyler  Estate  v.  Hoffman,  146  Mo. 
App.  510;  G.  V.  B.  Mining  Co.  v.  First  Nat'l  Bank,  89 
F.  439  (arising  in  Idaho),  aff.  95  F.  23;  Galbraith  v. 
First  Nat'l  Bank  of  Alexandria,  221  F.  386;  Cunningham 
V.  German  Ins.  Bank,  101  F.  977;  Farmers'  State  Bank 
V.  Brown,  204  N.W.  673;  Buchwald  Delivery  &=  Express 
Co.  V.  Hurst,  75  A.  Ill;  and  P.  R.  Sinclair  Coal  Co.  v. 
Missouri-Hydraulic  Mining  Co.,  207  S.W.  266. 

As  further  stated  in  Fletcher,  supra,  sec.  444: 

"Oftentimes  they  (the  directors)  are  mere  dum- 
mies who  hold  no  meetings  for  years  and  acquiesce 
in  the  entire  management  of  the  corporation  by  one 
or  more  of  their  number  or  by  some  officer  .  .  .  : 
and  where  directors  permit  certain  persons  to  con- 
trol and  conduct  the  affairs  of  the  company,  with- 
out protest  or  objection,  the  law  presumes  that  all 
of  them  knew  and  acquiesced  in  what  was  done, 
and  treats  such  acquiescence  as  equivalent  to  for- 
mal authority." 
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Finally,  on  this  point,  the  officer  of  a  corporation 
may  have  implied  power  to  act  arising  out  of  an  emer- 
gency to  the  same  extent  as  the  agent  of  an  individual. 
As  stated  in  2  Am.  Jur.  on  Agency,  sec.  89: 

"On  like  principle,  after  authority  had  been  con- 
ferred on  the  agent,  there  may  arise  such  new  and 
unexpected  emergencies  and  necessities  as  will  justi- 
fy the  agent  in  assuming  extraordinary  powers 
which,  if  exercised  in  good  faith  and  with  sound 
discretion,  will  bind  the  principal;  in  other  words, 
there  may  be  an  implication  of  authority  in  the 
agent  to  act  in  such  case  in  order  that  the  agency 
purpose  for  which  the  relation  was  created  may  be 
effectuated.  Accordingly,  the  rule  advanced  by  the 
American  Law  Institute  in  this  respect  is  that  if, 
after  the  authorization  is  given,  an  unforeseen  situa- 
tion arises  for  which  the  terms  of  the  authorization 
make  no  provision,  and  it  is  impracticable  for  the 
agent  to  communicate  with  the  principal,  he  is 
authorized,  in  the  absence  of  an  agreement  to  a 
contrary  effect,  to  do  what  he  reasonably  believes 
to  be  necessary  in  order  to  prevent  substantial  loss 
to  the  principal  with  respect  to  the  interests  com- 
mitted to  his  charge." 

3.  Argument  in  Support  of  Implied  Actual 
Authority  to  Execute  Mortgage. 

In  this  case  the  directors  of  an  Idaho  corporation 
admittedly  conferred  upon  Camozzi  a  free  hand  to  con- 
duct all  operations  in  Oregon  (R.  23-5).  This  alone  is 
sufficient  to  constitute  implied  and  at  least  apparent 
authority  under  many  of  the  authorities  cited  above. 

But,  in  addition,  Camozzi  had  been  the  principal 
promoter  and  stockholder  of  the  corporation  and  was 
one  of  the  three  partners  who  previously  owned  and  op- 
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crated  the  sawmill  property  (Ex.  19,  p.  36;  Ex.  1). 
Moreover,  the  directors,  by  holding  only  one  meeting 
between  the  formal  organization  of  the  corporation  in 
1946  and  after  the  execution  of  the  mortgage  in  1948 
(Ex.  1)  by  failing  to  hold  regular  meetings  as  required 
by  the  by-laws  (Ex.  24),  and  by  exercising  no  direction 
or  supervision  over  his  actions  and  requiring  no  reports 
of  his  activities  (Ex.  19,  pp.  11-12,  19-25,  31-2;  Ex.  20, 
pp.  5-6,  40-1)  had  acquiesced  in  all  of  his  acts,  had  be- 
come completely  inactive  and  had  virtually  abdicated  or 
at  least  delegated  virtually  all  of  their  powers  to  Ca- 
mozzi.  This  is  again  recognized  by  clear  implication  in 
the  resolution  of  November,  1948,  divesting  him  of  his 
previous  "broad  powers"  and  placing  him  under  the  di- 
rection and  supervision  of  an  executive  committee,  as  he 
always  should  have  been  directed  and  supei-vised  by  the 
directors  (Ex.  1).  In  addition,  Barry,  as  Secretary- 
Treasurer,  virtually  abdicated  his  duties  which  required 
him  to  keep  the  corporate  seal,  keep  records,  keep  the 
funds  of  the  corporation,  and  submit  complete  state- 
ments of  account  each  year  (Ex.  19,  pp.  30-1). 

Thus,  this  is  clearly  a  case  in  which  the  President 
and  Manager  was  "entrusted  with  the  management  and 
control  of  the  corporate  affairs"  and,  in  addition,  a  case 
in  which  the  directors  became  "inactive  and  acquiesced 
in  all  of  the  acts  of  the  one  acting  as  manager."  It  fol- 
lows, under  the  authority  of  C.J.S.  and  Fletcher,  as 
noted  above,  together  with  the  cases  cited  above  (page 
15),  that  Camozzi,  as  President  and  General  Manager, 
had  implied  authority  to  do  any  act  that  he  thought 
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necessary  or  proper  for  the  best  interests  of  the  corpora- 
tion, including  the  execution  of  a  $10,000  mortgage. 

Indeed  the  sum  total  effect  of  the  inaction  by  the 
directors  and  the  powers,  both  delegated  to  and  assumed 
by  Camozzi,  was  to  do  no  more  than  to  vest  in  him  as 
manager  "full  control  of  the  business  and  affairs  of  the 
corporation,  when  the  Board  of  Directors  is  not  in  ses- 
sion," which  the  directors  were  authorized  to  do  under 
Article  IV,  Sec.  8  of  the  by-laws  (Ex.  24). 

Finally,  where  the  president  of  a  foreign  corporation 
is  confronted  with  an  emergency  such  as  confronted 
Camozzi  when  his  sales  were  stopped  and  his  operations 
were  threatened  with  an  imminent  shut-down  as  the  re- 
sult of  the  injunction  of  all  sales  (see  p.  13,  supra), 
his  act  of  judgment  in  executing  a  small  mortgage  to 
enable  the  company  to  resume  sales  and  continue  opera- 
tions was  not  an  abuse  of  discretion  and  was  within  the 
scope  of  his  implied  powers  to  act  in  an  emergency, 
under  the  established  rule  as  set  forth  above. 

4.  Answer  to  Appellant's 
Arguments  and  Authorities. 

Appellant  first  (pp.  25-6)  contends  that  plaintiffs 
relied  solely  upon  Camozzi's  own  statements  that  he  ran 
the  business  and  that  the  fact  of  his  lack  of  authority 
was  called  to  the  attention  of  plaintiffs,  a  statement 
wholly  undocumented  except  for  reference  to  the  lan- 
guage in  the  mortgage  referring  to  authority  from  the 
directors  and  to  the  affixing  of  the  corporate  seal,  which 
was  not  done.   But  plaintiffs  had  a  right  to  assume  that 
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he  had  secured  necessary  authority  from  the  directors 
and  the  fact  that  he  did  not  have  the  corporate  seal  to 
affix  is  not  conclusive  to  the  contrary,  particularly  since 
the  home  office  of  the  corporation  was  far  away  and  in 
another  state.  Of  more  importance,  authority  of  Ca- 
mozzi  is  established  by  reference  to  the  by-laws  of  the 
corporation  and  minutes  of  its  meetings,  by  the  testi- 
mony on  deposition  of  its  treasurer  and  of  defendant 
Rudeen  and  upon  other  facts,  many  of  which  were  ad- 
mitted, and  all  apart  from  the  statements  of  Camozzi  to 
plaintiffs. 

Appellant  next  (pp.  26-7)  contends  that  the  presi- 
dent or  general  manager  of  a  corporation  has  no  author- 
ity by  virtue  of  such  position  to  execute  a  mortgage 
covering  all  of  its  property,  citing  American  Nat'l  Bank 
V.  Bartlett,  40  F.  (2d)  21,  which  appellant  states  to  be 
"almost  on  all  fours."  But  that  case  did  not  involve  "a 
'one-man'  corporation,  the  board  of  directors  of  which 
has  abdicated,"  as  in  this  case  and  the  court  in  the  Bart- 
lett case  expressly  recognized  that  a  different  rule  might 
apply  in  such  cases,  as  well  as  in  cases  in  which  there 
had  been  a  ratification  of  the  mortgage  (as  also  was  true 
in  this  case,  as  discussed  below,  p.  23),  and  that  au- 
thority, though  not  expressly  given,  may  arise  as  a 
Qecessary  implication  from  authority  that  is  expressly 
granted  (as  also  true  in  this  case  for  reasons  pointed  out 
above,  p.  14).  A  readmg  of  the  remaining  cases  cited 
by  appellant  (pp.  21-3,  points  1,  2,  3,  5  and  7)  reveals 
that  they  are  no  more  controlling  than  the  Bartlett  case, 
and  do  no  more  than  support  the  general  proposition 
that  a  president  or  general  manager  cannot,  by  virtue 
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oi  such  position  alone,  execute  a  mortgage,  whereas  in 
this  case,  for  reasons  pointed  out  above  (pp.  16-18) 
there  is  much  evidence,  both  direct  and  circumstantial, 
supporting  the  authority  of  Camozzi  to  execute  this 
mortgage  other  than  and  in  addition  to  the  fact  that  he 
was  president  and  general  manager. 

For  the  same  reasons,  the  fact  that  plaintiffs'  attor- 
ney, Mr.  Balentine,  was  aware,  as  appellant  next  con- 
tends (p.  27)  of  the  limitations  upon  the  power  of  a 
president  in  the  usual  case  to  execute  a  mortgage  and 
of  the  usual  custom  to  affix  the  corporate  seal,  since  he 
testified  that,  in  his  opinion,  Camozzi  had  authority  to 
execute  this  particular  mortgage  under  the  facts  of  this 
particular  case  (R.  107),  and  that  opinion  is  fully  sup- 
ported by  reference  to  the  foregoing  facts  and  authorities. 

Finally,  on  this  point,  appellant  contends  (p.  28) 
that  plaintiffs  had  the  burden  to  establish  the  authority 
of  a  general  manager  to  execute  a  mortgage  upon  cor- 
porate assets.  But  the  general  rule  is  to  the  contrary 
and  places  the  burden  on  those  who  would  deny  that  a 
corporate  mortgage  was  properly  authorized  in  view  of 
the  presumption  of  validity  of  such  mortgages.  2  Am. 
Jur.,  Agency,  sec.  442.  In  any  event,  the  evidence  in  this 
case,  and  as  set  forth  above,  fully  sustained  any  burden 
that  plaintiffs  might  have  had  to  prove  the  authority  for 
the  execution  of  this  mortgage  and  fully  supports  the 
findings  of  the  trial  court  on  that  point  (R.  44-6).  In- 
deed, it  is  significant  that  appellant  does  not  challenge 
any  of  the  facts  set  forth  in  Findings  I  and  II,  other 
than  the  alternate  finding  that  Camozzi  had  authority 
to  execute  the  mortgage. 
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B.  Camozzi  Also   Had  Ostensible  or   Apparent 
Authority  to  Execute  the  Mortgage. 

In  addition  to  the  implied  actual  authority  of  Ca- 
mozzi to  execute  the  mortgage,  its  validity  is  also  sus- 
tained by  his  apparent  authority.  The  general  rule  on 
apparent  authority  of  the  officer  of  a  corporation  is 
stated  in  Fletcher,  sec.  449,  p.  257,  as  follows: 

*'If  a  corporation,  ...  or  its  directors,  either 
intentionally  or  negligently,  clothe  a  particular  of- 
ficer or  agent  with  an  apparent  authority  to  act  for 
it  in  a  particular  business  or  transaction,  and  per- 
sons deal  with  him  in  good  faith,  it  will  be  bound 
to  the  same  extent  precisely  as  if  such  apparent 
authority  were  real." 

and,  on  p.  264: 

"The  public  is  compelled  to  rely  upon  the  ap- 
parent authority  of  the  conceded  agents  of  such 
corporation,  especially  where,  as  managers  or  super- 
intendents, they  are  placed  in  control  of  depart- 
mental affairs." 

As  stated  in  Carstens  Packing  Co.  v.  Gross,  131  Ore. 
580,  584;  283  Pac.  20: 

"One  dealing  with  a  corporation  must  deal  with 
its  agents.  He  has  a  right  to  rely  upon  the  apparent 
scope  of  the  agents  power." 

See  also  19  C.J.S.  on  Corporations,  sec.  1062,  p.  593. 
Here  again,  the  burden  of  proof  falls  upon  defendant. 
Thomas  v.  Smith-Wagoner  Co.,  114  Ore.  69,  79:  234 
P.  814,  which  also  holds  that  the  question  to  be  decided 
in  such  cases  is  whether  innocent  third  persons  are  rea- 
sonably justified  in  believing  that  the  agent  has  author- 
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ity  to  do  the  act  in  question.  (Id.  at  73.)  And  the  same 
evidence  that  tends  to  ■  show  impHed  authority  may 
actually  show  apparent  authority.  Fletcher,  sec.  449, 
p.  256. 

Thus,  the  following  cases,  among  others,  hold  that 
under  facts  similar  to  those  involved  in  this  case,  as 
where  the  directors  left  the  conduct  of  the  business  in 
the  hands  of  the  president,  there  was  apparent  authority 
to  execute  a  mortgage:  Gore  v.  Richard  Allen  Mining 
Co.,  61  Idaho  622;  105  P.  (2d)  735;  Fischer  v.  Streeter 
Milling  Co.  (N.D.),  234  N.W.  392  (dicta);  G.  V.  B. 
Mining  Co.  v.  First  Nat'l  Bank  of  Halley  (C.A.  9),  95 
F.  23,  30;  Merchants'  Bank  v.  State  Bank,  10  Wall. 
(U.S.)  604;  19  L.  Ed.  1008;  American  Nat'l  Bank  v. 
Wheeler- Adams  Auto  Co.,  141  N.W.  396;  and  Burke  v. 
Frederickson,  268  N.W.  348,  352. 

As  previously  stated,  evidence  of  implied  authority 
may  also  be  considered  on  the  question  of  apparent 
authority.  Thus  the  same  facts  summarized  above  are 
also  to  be  considered  on  this  issue.  In  addition,  it  should 
be  kept  in  mind  that  the  corporation  held  Camozzi  out 
as  its  sole  and  only  representative  in  Oregon  and  as  the 
one  to  make  all  decisions  for  the  corporation  in  that 
State. 

Thus,  he  had  previously  contracted  the  entire  output 
of  a  mill  costing  over  $200,000  to  one  purchaser — a  de- 
cision of  far  more  importance  than  the  execution  of  a 
$10,000  mortgage  (R.  25;  Ex.  2,  3,  4).  He  had  borrowed 
money,  purchased  timber  and  real  property,  all  equip- 
ment for  expansion  of  the  sawmill,  and  had  made  all 


23 

decisions  regarding  its  enlargement  and  operation  and 
the  sale  of  all  of  its  products,  as  well  as  the  application 
of  the  proceeds  of  such  sales  to  creditors  of  the  company 
— all  admittedly  within  the  scope  of  his  actual  authority 
from  the  directors  of  the  company.  (Id.  See  also  Ex.  19, 
pp.  11-12,  19-25,  31-2;  Ex.  20,  pp.  5-6,  40-1.)  The  peo- 
ple in  and  about  Klamath  Falls,  including  plaintiffs, 
knew  these  things  (R.  75,  110-2).  So  far  as  they  were 
concerned  Camozzi  was  the  Great  West  Lumber  Cor- 
poration and  had  power  to  do  anything  that  he  deemed 
necessary  or  proper  in  connection  with  its  business  and 
affairs.  (Id.) 

Thus  it  is  clear,  under  the  cases  and  authorities  set 
forth  above,  that  Camozzi  at  least  had  apparent  author- 
ity to  execute  the  mortgage  and  that  the  corporation  and 
all  those  in  privity  with  it,  including  defendant  Rudeen, 
are  estopped  to  claim  the  contrary. 

C.  The  Execution  of  the  Mortgage  Was  Ratified 
by  the  Corporation. 

As  this  Court  well  knows,  even  "an  unauthorized 
mortgage  or  pledge  by  the  president  of  a  private  cor- 
poration is  ratified  by  the  corporation  if  it  acquiesces 
in  or  accepts  the  benefits  of  the  transaction."  Fletcher, 
sec.  612,  p.  528.  See  also  sec.  706,  citing  many  cases, 
including  West  v.  Washington  Ry.  Co.,  49  Or.  436, 
445-6;  90  P.  666.  Again,  ratification  may  be  either  ex- 
press or  implied.  Fletcher,  sees.  752,  767,  and  the  same 
rules  apply  for  satification  by  a  corporation  as  by  an 
individual.    Id.,  sec.  752,  p.  773;  Reid  v.  Alaska  Packing 
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Co.,  47  Or.  215,  220;  83  P.  139.  It  has  also  been  held 
t±iat  a  presumption  of  ratification  arises  from  failure  to 
repudiate  an  unauthorized  act.  State  ex  rel  Sorenson  v. 
Merchants'  Bank  of  Weston,  et  al.  (Neb.),  254  N.W. 
675,  678.  While  there  must  usually  be  knowledge  of  the 
facts  by  the  principal,  this  requirement  is  satisfied  where 
there  are  circumstances  which  would  put  a  reasonable 
man  on  notice  as  if  ignorance  was  the  result  of  negli- 
gence or  inattention  to  duty.  Fletcher,  sec.  757.  As 
stated  in  Cranston  v.  West  Coast  Lite  Ins.  Co.,  72  Or. 
116,  130;  142  P.  762: 

"If  the  officers  of  the  company  had  an  oppor- 
tunity to  inform  themselves  of  the  facts  and  cir- 
cumstances .  .  .  and  failed  to  do  so,  it  would  be 
equivalent  to  such  knowledge." 

Furthermore,  as  stated  in  Fletcher,  sec.  757,  pp. 
787-8: 

"...  knowledge  upon  the  part  of  the  corpora- 
tion will  be  presumed  from  slight  circumstances 
where  it  had  the  benefit  of  the  contract." 

Once  actual  or  constructive  knowledge  is  established, 
the  final  question  is  whether  the  corporation,  by  its  con- 
duct, has  ratified  the  unauthorized  act.  Such  ratification 
can  be  implied  from  accepting  the  benefits  of  the  con- 
tract or  in  otherwise  treating  the  contract  as  in  force 
and  also,  under  some  circumstances,  from  silence  or 
acquiescence  or  failure  to  disaffirm  the  contract.  Fletcher, 
sec.  767. 

As  further  stated  in  Fletcher,  sec.  769: 

"When  the  officers  or  agents  of  a  corporation 
exceed  their  powers  in  entering  into  contracts  or 
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doing  other  acts,  the  corporation,  when  it  has 
knowledge  thereof,  must  promptly  disaffirm  the 
contract  or  act  and  not  allow  the  other  party  or 
third  persons  to  act  in  the  belief  that  it  was  author- 
ized or  ratified.  If  it  acquiesces,  with  knowledge  of 
the  facts,  or  fails  to  disaffirm,  a  ratification  will  be 
implied,  or  else  it  will  be  estopped  to  deny  a  rati- 
fication." 

and  later: 

"After  knowledge  of  the  unauthorized  contract 
the  corporation  must  repudiate  it  within  a  reason- 
able time  or  else  consent  and  approval  will  be  pre- 
sumed to  have  been  given  to  the  officers  act  or 
contract." 

As  the  rule  has  been  stated  in  Oregon  in  Depot  R. 

Syndicate  v.  Enterprise  B.  Co.,  87  Or.  560,  575;  171  P. 

223: 

"If  a  principal,  when  fully  notified  thereof,  neg- 
lects promptly  to  disavow  an  act  or  contract  of  his 
agent  in  excess  of  his  authority,  such  silence  will 
usually  be  interpreted  as  an  implied  ratification,  and 
particularly  so,  if  the  failure  speedily  to  repudiate 
such  conduct  or  agreement  might  impose  upon  the 
other  party  loss  or  injury." 

In  this  connection,  failure  to  disaffirm  in  one,  two 
or  three  months  has  been  held  sufficient  to  constitute  a 
binding  ratification,  according  to  cases  cited  in  Fletcher, 
sec.  772. 

In  addition,  Vv^hen  a  corporation  has  accepted  the 
benefit  of  an  unauthorized  contract,  as  a  general  rule  it 
is  considered  as  having  ratified  the  contract,  or  will  be 
estopped  to  deny  the  contract.  Fletcher,  sec.  773,  p.  832, 
which  goes  on  to  state  the  following  rule: 
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"If  benefits  have  been  accepted,  the  corporation 
cannot  disaffirm  the  contract  without  returning  or 
ofiFering  to  return  the  benefits  received  or  otherwise 
placing  the  contracting  party  in  status  quo." 

For  specific  cases  on  the  question  of  ratification 
which  apply  the  above  rules  of  law  to  concrete  factual 
situations  and  which,  although  sometimes  involving  facts 
different  from  those  of  this  case,  support  plaintiffs'  posi- 
tion that  the  corporation  must  be  deemed  to  have  rati- 
fied the  mortgage,  see  Currie  v.  Bowman,  25  Or.  364, 
376-7;  35  P.  848;  Pettengill  v.  Blackman,  30  Id.  241; 
Depot  R.  Syndicate  v.  Enterprise  B.  Co.,  supra;  Edel- 
hoff  V.  Horner-MiUer  Straw-Goods  Mig.  Co.  (Md.),  39 
A.  314,  316;  Banca  Italiana  Di  Sconto  v.  Columbia 
Counter  Co.  (Mass.),  148  N.E.  105,  108;  Pathe  Ex- 
change, Inc.  V.  McEIroy  (Mo.),  243  S.W.  430;  Indi- 
anapolis Rolling  Mill  V.  St.  L.  F.  S.  &  W.  Ry.,  120  U.S. 
256. 

As  already  stated  (pp.  13-4)  the  whole  purpose  of  the 
mortgage  was  to  benefit  the  corporation  by  making  it 
possible  to  release  the  then  pending  attachments  and  in- 
junction which  had  stopped  all  sales  of  its  products  and 
would  have  shut  down  its  operations.  (See  also  R.  28.) 
The  mortgage  was  recorded  on  or  about  August  5,  1948, 
giving  notice  to  all  the  world  (Ex.  10;  R.  95).  Later 
that  month  Rudeen  became  suspicious  of  Camozzi,  but 
did  nothing  and  made  no  investigation.  Early  in  No- 
vember the  directors,  including  Rudeen,  learned  of  the 
mortgage,  but  all  they  did  was  to  question  Camozzi 
about  it  (Ex.  1;  Ex.  20,  pp.  12-3;  R.  141-3).  No  steps 
were   taken   to   cancel   or   rescind   the   mortgage   or   to 
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notify  plaintiffs  of  any  claim  of  invalidity.  (Id.)  In 
December  the  attorney  for  the  corporation  purportedly 
advised  that  it  was  invalid  (R.  141).  Still  nothing  was 
done  by  the  corporation  (R.  142).  As  stated  below,  (p. 
29)  the  stockholders  and  creditors,  including  plaintiffs, 
on  January  6,  1949,  were  advised  by  director  Rudeen 
that  the  mortgage  existed  and  that  the  tax  sale  would 
be  subject  to  the  mortgage,  with  not  one  word  as  to  any 
claim  of  invalidity.  No  such  claim  has  ever  been  made 
to  plaintiffs  on  behalf  of  the  corporation  and  even 
Rudeen  did  not  so  contend  to  plaintiffs  until  long  after 
the  tax  sale  (R.  142). 

It  is  thus  submitted  that  since  the  corporation  had 
the  benefit  of  the  mortgage,  had  constructive  knowledge 
almost  immediately  thereafter  and  actual  knowledge 
early  in  November,  and  then  remained  silent,  acquiesced 
in  the  matter  and  took  no  move  to  cancel  or  rescind  the 
mortgage  or  to  notify  plaintiffs  that  it  was  unauthorized 
— that  under  these  facts  and  under  the  cases  and  author- 
ities set  forth  above  the  corporation  must  be  considered 
as  having  ratified  the  execution  of  the  mortgage  and 
cannot  now  claim  the  contrary. 

This  is  particularly  a  case  in  which  the  rights  of  a 
creditor  who  in  good  faith  relinquished  such  rights  ac- 
quired under  attachments  and  injunctions  for  a  mort- 
gage should  not  be  destroyed  by  resort  to  the  technical 
defense  of  ultra  vires,  as  held  in  the  Idaho  case  of  Burke 
Land  &>  Livestock  Co.  v.  Wells  Fargo  &  Co.,  60  P.  87, 
93,  involving  somewhat  comparable  facts: 
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"...  the  rule  is  that  that  doctrine  (ultra 
vires)  should  not  be  applied  when  it  would  defeat 
the  ends  of  justice  or  work  a  legal  wrong." 

To  the  same  effect  see  Ohio  &=  M.  Ry.  Co.  v.  McCarthy, 
96  U.S.  258,  and  Dillon  v.  Myers  (Colo.),  146  P.  268, 
272. 

Appellant  has  completely  failed  to  challenge  the  find- 
ings of  the  trial  court  in  the  question  of  ratification  (R. 
46),  despite  the  fact  that  these  findings  sustain  the  de- 
cision of  the  trial  court  in  this  case  independently  from 
any  question  of  actual  or  apparent  authority. 

D.  Appellant  Rudeen  Is  Not  in  a  Position  to 
and  Is  Estopped  from  Denying  the  Validity 
of  the  Mortgage. 

Another  independent  basis  supporting  the  decision 
of  the  trial  court  completely  unchallenged  by  appellant's 
brief  is  that  appellant  Rudeen,  both  because  he  claimed 
to  purchase  as  an  individual  and  also  because  of  his 
representations  and  the  general  understanding  that  his 
purchase  at  the  tax  sale  would  be  subject  to  the  mort- 
gage, is  not  in  a  position  to  and  is  estopped  from 
challenging  the  validity  of  the  mortgage. 

As  stated  in  Fletcher,  supra,  sec.  490: 

"As  a  general  rule,  if  a  corporation  does  not 
raise  the  objection  that  an  officer  or  other  person 
assuming  to  enter  into  a  contract  or  do  any  other 
act  on  its  behalf,  and  particularly  if  it  has  ratified 
the  act,  the  objection  of  want  of  authority  cannot 
be  raised  by  third  persons." 
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To  the  same  effect  see  Norment  v.  First  Nat'l  Bank 
(N.M.),  167  P.  731,  732;  Shawmut  Comm.  Paper  Co. 
V.  Overbach  (Mass.),  101  N.E.  1000;  and  Boteler  v. 
Conway  (CaL),  56  P.  (2d)  587,  589.  The  Idaho  law  is 
to  the  same  effect.   See  Page  v.  Savage,  246  P.  304,  8. 

It  is  claimed  by  Rudeen  that  he  did  not  purchase  the 
mill  on  behalf  of  the  corporation  or  its  stockholders,  but 
solely  as  an  individual  with  his  own  funds  (R.  136-8). 
This  being  the  case,  then  since  the  corporation  has  never 
made  any  attempt  to  cancel  or  rescind  the  mortgage 
and  has  never  advised  plaintiffs  that  it  considers  the 
mortgage  to  be  invalid  for  lack  of  authority,  then  under 
the  cases  and  authorities  cited  above,  Rudeen,  as  a  third 
party  is  not  in  a  position  to  question  the  validity  of  the 
mortgage. 

Not  only  did  Rudeen  admit  that  he  failed  to  inform 
plaintiffs  of  his  alleged  position  that  the  mortgage  was 
invalid  until  after  the  tax  sale,  but  he  engaged  in  af- 
firmative conduct  on  which  plaintiffs  relied  and  should 
thus  be  considered  as  estopped  by  his  own  conduct  from 
questioning  the  validity  of  the  mortgage. 

More  specifically,  Rudeen  wrote  a  letter  dated  Janu- 
ary 6,  1949  (Ex.  29),  and  addressed  it  to  plaintiffs, 
among  others.  In  that  letter  he  stated  that  the  "mill 
and  mill  site  are  covered  by  a  mortgage  in  the  original 
sum  of  approximately  $10,000'';  that  "the  personal 
property  of  the  corporation  will  be  offered  for  sale  by 
the  Department  subject  to  the  $10,000  mortgage  here- 
inabove referred  to,"  and  that  "there  is  no  money  in 
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the  treasury  of  the  corporation  from  which  payment  of 
any  of  the  above-described  debts  can  be  paid.  .  .  ."(Id.) 

Before  receiving  this  letter  plaintiffs  were  concerned 
that  the  tax  lien  might  be  considered  as  a  prior  lien  to 
the  mortgage  and  that  the  tax  sale  might  thus  wipe  out 
their  mortgage  lien  (R.  82).  They  had  thus  begun  to 
make  arrangements  at  the  bank  looking  toward  the 
possibility  of  bidding  in  the  property  at  the  tax  sale  to 
protect  their  mortgage.  (Id.)  On  the  receipt  of  this  let- 
ter, however,  plaintiffs  were  clearly  entitled  from  the 
above  quoted  language  to  assume  that  the  corporation 
and  Rudeen  conceded  that  the  mortgage  was  a  valid 
prior  lien  and  that  the  tax  sale  would  be  subject  to  the 
mortgage.  Thus,  quite  naturally,  plaintiffs  had  a  right 
to  and  did  rely  upon  this  representation  by  abandoning 
negotiations  with  the  bank  and  failing  to  bid  at  the  tax 
sale  (R.  82  and  100).  And  if  Rudeen  is  permitted  now 
to  claim  that  the  mortgage  was  not  a  valid  lien  upon 
the  propertj;^  plaintiffs  will  be  seriously  prejudiced  by 
their  reliance  and  by  giving  up  their  right  to  protect 
their  interests  by  bidding  upon  the  property. 

In  this  way  Rudeen  was  enabled  to  bid  in  for  $7500. 
a  sawmill  and  site  costing  over  $200,000  and  admits  that 
he  didn't  tell  plaintiffs  his  position  that  the  mortgage 
was  invalid  until  after  the  tax  sale  (R.  142).  Since,  as 
above  stated,  there  was  a  representation  by  Rudeen  that 
this  purchase  would  be  subject  to  the  mortgage  and 
since  plaintiffs  were  entitled  to  and  did  rely  to  their 
prejudice,  Rudeen  should  now  be  estopped  from  ques- 
tioning the  validity  of  the  mortgage. 
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In  addition,  it  was  understood  and  agreed  by  all 
concerned  at  the  time  of  the  tax  sale  that  the  property 
was  to  be  sold  and  purchased  subject  to  the  mortgage. 
Thus  both  plaintiff  and  his  attorney,  Mr.  Balentine, 
testified  that  it  was  announced  at  the  tax  sale  that  the 
sale  was  to  be  subject  to  the  mortgage  (R.  85,  101).  In 
this  they  were  confirmed  by  the  testimony  of  a  Mr. 
Hale,  and  a  Mr.  Long,  former  timber  buyers  for  the 
corporation  (R.  113-4;  117).  Appellant  Rudeen  testified 
only  that  he  didn't  know  if  such  an  announcement  was 
made  (Ex.  20,  p.  24).  In  addition  it  must  be  remem- 
bered that  Rudeen  had  written  a  letter  on  January  6, 
1949,  which  recognized  the  validity  of  the  mortgage  and 
that  the  sale  was  to  be  subject  to  the  mortgage  and  that 
he  wrote  a  further  letter  after  the  sale  stating  that  he 
had  bought  the  mill  subject  to  the  mortgage  (Ex.  29). 
Thus,  the  total  effect  of  Rudeen' s  statements  must  be 
taken  as  an  admission  of  his  understanding  at  the  time 
of  the  tax  sale  that  the  mortgage  was  valid  (at  least  as 
to  the  real  property  and  fixtures)  and  that  the  sale  was 
subject  to  the  mortgage  at  least  to  that  extent. 

Therefore,  by  bidding  upon  the  property  "subject  to 
the  mortgage"  it  must  be  considered  that  Rudeen  agreed 
to  the  condition,  with  the  result  that  it  was  understood 
and  agreed  by  all  parties  concerned — government,  mort- 
gagee and  purchaser — that  the  sale  was  subject  to  the 
mortgage. 

In  view  of  this  understanding  and  agreement  it  is 
submitted  that  Rudeen  is  bound  thereby  and  may  not 
now  renounce  its  terms  and  take  the  position  that  the 
mortgage  was  not  valid  and  that  the  sale  was  not  sub- 
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ject  to  the  mortgage.  And  since  the  substance  of  the 
foregoing  facts  are  incorporated  in  findings  of  fact  by 
the  trial  court  (R.  47-8)  which  have  not  been  challenged 
by  appellant  in  its  opening  brief,  it  is  submitted  that 
they  are  conclusive  against  appellant  as  an  independent 
basis  supporting  the  decision  of  the  trial  court  and  re- 
quiring its  affirmance  on  appeal. 

n.  The  court  did  NOT  err  in  decreeing  payment 
of  taxes  due  to  Klamath  County. 

Appellant  next  (p.  28)  challenges  the  award  by  the 
trial  court  of  $3,369.32  as  taxes  due  to  Klamath  County 
on  the  mortgaged  property.  Appellees  do  not  feel  called 
upon  to  defend  this  award  made  to  another  party  except 
to  point  out  that:  (a)  The  findings  of  fact  state  that 
the  parties  had  stipulated  that  taxes  were  due  in  such 
amount  (R.  50.  The  written  stipulation,  R.  64,  not  be- 
ing included  in  the  record  on  appeal) ;  (b)  The  **State- 
ment  of  Points"  raised  no  such  issue  (R.  59,  163);  (c) 
Neither  the  notice  of  appeal  nor  other  appellate  papers 
were  served  upon  Klamath  County,  although  it  was  an 
original  party  defendant  (R.  57-61). 

As  to  the  further  contention  by  appellant  (p.  30) 
that  the  court  failed  to  determine  his  rights  under  his 
tax  deed,  it  should  similarly  be  sufficient  to  point  out 
that:  (a)  This  prayer  in  defendant's  answer  (R.  17) 
was  not  repeated  as  a  contention  (R.  37)  or  made  an 
issue  (R.  38-9)  in  the  Pre-Trial  Order,  except  upon  the 
question  whether  Rudeen's  claim  of  title  was  subject  to 
or  free  from  the  claim  of  plaintiffs  and,  by  stipulation, 
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the  pleadings  were  superseded  by  the  Pre-Trial  Order 
(R.  41);  (b)  That  issue  was  determined  by  the  finding 
that  the  tax  sale  was  subject  to  the  mortgage  (R.  48) 
and  by  the  conclusion  that  the  mortgage  was  valid  and 
superior  to  the  interest  secured  from  the  tax  sale  (R. 
51);  and  (c)  The  "Statement  of  Points"  is  limited  to 
the  sufficiency  of  the  evidence  to  support  affirmative 
findings  and  does  not  raise  any  issues  on  appeal  involv- 
ing the  failure  to  make  necessary  findings,  conclusions 
or  other  determinations  (R.  59,  163). 

III.  The  court  did  NOT  err  in  including  in  its 
Findings  and  Decree  a  particular  description  of 
the  property  covered  by  the  mortgage. . 

Appellant  contends  (p.  30)  that  since  the  mortgage 
contained  only  a  general  description  of  the  property 
covered  and  since,  as  contended  by  appellant,  there  is 
no  evidence  to  support  the  particular  description  in  the 
decree,  it  was  error  to  include  such  a  particular  descrip- 
tion. The  fallacy  of  this  argument  is  that  there  was 
ample  evidence  in  the  record  to  support  such  a  particu- 
lar description. 

It  is  important  to  note  that  appellant  raises  no  issue 
of  law  on  appeal  in  support  of  this  contention  and  thus 
is  not  in  a  position  to  deny  the  rule  that  a  mortgage  on 
a  manufacturing  establishment  by  a  general  name  or  by 
terms  generally  understood  to  include  all  its  essential 
parts  passes  all  machinery  belonging  thereto,  whether 
annexed  to  the  freehold  or  not  (36  C.J.S.,  Fixtures,  sec. 
46;  First  State  Bank  v.  Oliver,  101  Or.  42,  51:   198  P. 
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920;  Metropolitan  Life  Ins.  Co.  v.  Kimball,  163  Or.  31, 
52-3;  94  P.  (2d)  1101);  and  that  if  this  mortgage,  by 
its  terms,  is  not  entitled  to  be  given  such  an  effect,  it 
should  be  reformed  to  that  end  in  order  to  carry  out 
the  intention  of  the  parties  (Kramer  v.  Alvord,  97  Or. 
227,  231;  189  P.  990).  Thus  appellant  does  not  now 
challenge  the  correctness  of  contentions  to  the  foregoing 
effect  made  by  plaintiffs  in  the  Pre-Trial  Order  (R.  36) 
and  on  appeal  makes  only  the  limited  contention  that 
there  is  no  evidence  to  support  the  particular  description 
included  by  the  court  in  its  findings  and  decree. 

The  mortgage  (Plaintiffs'  Ex.  10)  describes  the 
property  covered  by  its  terms  as  follows: 

"NE^  of  SE^  Section  13,  Township  23,  South 
Range  9  East  Willamette  Meridian,  and  a  complete 
sawmill  installed  thereon  with  buildings  consisting 
among  other  things,  as  follows: 

2  circular  saw  headrakes 
Edger 

Automatic  trim  saw 
Conveyors 
Conveyor  chains 

Numerous  gas  engines  and  other  equipment  in 
connection  therewith. 

together  with  tenements,  hereditaments  and  ap- 
purtenances thereunto  belonging  or  in  any  wise 
appertaining."  (Emphasis  supplied.  See  also  R. 
16.) 

Plaintiff  Valentine  testified  that,  according  to  his 
understanding  at  the  time  of  his  agreement  with  Ca- 
mozzi  and  before  the  mortgage  was  executed,  it  was  to 
cover  "one  complete  sawmill  and  the  land"  (R.  72)  and 
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that  he  did  not  then  know  all  of  the  items  of  personal 
property  at  the  sawmill,  which  was  located  100  miles 
from  the  scene  of  the  negotiations.  (Id.) 

Plaintiffs'  attorney,  Mr.  Balentine,  testified  that  in 
the  instructions  from  Camozzi  for  the  drafting  of  the 
mortgage  he  was  told  that  Camozzi  had  no  way  of  giv- 
ing him  an  itemized  description  of  the  various  pieces  of 
personal  property  (R.  93-4)  and  only  attempted  to  de- 
scribe some  of  the  larger  items  (which  were  specified  in 
the  mortgage),  together  with  "the  further  specification 
of  the  complete  sawmill  equipment  as  it  there  existed," 
including  also  "numerous  other  gas  engines  and  other 
equipment  there"  (R.  94-5). 

It  is  thus  of  extreme  importance  to  note  that  the  fol- 
lowing is  included  in  the  Pre- Trial  Order  as  an  Admitted 
Fact: 

"20.  That  on  January  27,  1949  and  since  prior 
to  August  4,  1948  Defendant,  Great  West  Lumber 
Corporation  was  the  owner  of  record  of  the  follow- 
ing described  real  property  in  Klamath  County, 
Oregon : 

The  NE^  of  the  SE^  of  Section  13,  Township 
23  S.,  Range  9  East  of  the  W.M.; 

that  on  January  27,  1949,  there  was  on  the  above 
described  real  property  a  complete  sawmill,  together 
with  the  items  set  forth  in  the  notice  of  levy  re- 
ferred to  herein  or  Defendant,  Carl  Rudeen's  Pre- 
Trial  Ex.  25.  That  the  same  personal  property  de- 
scribed above  was  also  on  the  above  described 
premises  on  August  4,  1948,  and  owned  by  said  de- 
fendant on  said  date,  except  that  one  of  the  above 
described  motors  was  acquired  since  that  date  and 
has  since  been  released  to  the  seller  thereof."  (R. 
28-9) 
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A  comparison  of  the  items  included  in  the  Notice  of 
Levy,  Ex.  25,  with  the  items  included  in  the  Findings 
and  Decree  (R.  48-50,  55-7)  will  reveal  that  all  of  the 
items  in  the  Findings  and  Decree  are  also  to  be  found 
in  Ex.  25.  Thus,  contrary  to  appellant's  claim,  there  is 
ample  evidence  in  the  record  to  support  the  description 
as  given  in  the  Decree. 

Further  supporting  evidence,  if  any  is  needed,  is  to 
be  found  in  the  testimony  of  a  company  employee, 
Charles  Scott,  who  identified  all  or  nearly  all  of  the 
items  included  in  the  final  Findings  and  Decree  as  in- 
tegral parts  of  the  sawmill  and  also  testified  that  all 
motors  (of  which  there  were  several)  were  as  a  general 
rule,  bolted  to  the  concrete  foundations  (R.  153-160). 
It  is  thus  submitted  that  more  than  sufficient  evidence 
was  submitted  to  support  the  determination  of  the  trial 
court  that  the  ''complete  sawmill"  and  the  "numerous 
gas  engines  and  other  equipment  in  connection  there- 
with" included  all  of  the  various  items  set  forth  in  the 
Findings  and  Decree. 

IV.  The  court  did  NOT  err  in  holding  that  the 
mortgage  was  superior  to  the  title  claimed  by  de- 
fendant Rudeen  under  the  tax  deed. 

Appellant  next  (pp.  21-2)  contends  that  the  mort- 
gage was  wholly  void  because  no  corporate  seal  was  at- 
tached; that  such  a  mortgage  was  not  entitled  to  be  re- 
corded; that  if  it  had  not  been  recorded  Rudeen 's  tax 
deed  would  have  been  superior  to  the  mortgage  and  that 
therefore  the  court  erred  in  holding  the  mortgage  to  be 
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superior  to  Rudeen's  tax  deed.  There  are  at  least  four 
answers  to  these  contentions,  any  one  of  which  alone  is 
sufficient  to  sustain  the  determination  of  the  trial  court 
on  this  question. 

A.  The  Mortgage  Was  NOT  VOID  for  Lack  of 
the  Corporate  Seal. 

Appellant  has  cited  (p.  24)  a  number  of  cases,  mostly 
decided  over  fifty  years  ago,  in  support  of  the  conten- 
tion that  "a  deed  purported  to  be  the  deed  of  a  corpora- 
tion without  seal  is  void."  *<Vhile  certain  of  these  old 
cases  may  stand  for  such  a  proposition,  most  of  them 
are  to  be  distinguished,  either  upon  the  ground  (1)  That 
they  depended  upon  statutes  construed  to  require  seals 
for  corporate  deeds  (Johns  v.  Gillian  (Fla.),  184  S.  140; 
Garrett  v.  Belmont  Land  Co.  (Tenn.),  29  S.W.  726; 
Littelle  v.  Creek  Lbr.  Co.  (Miss.),  54  S.  841;  Allen  v. 
Brown  (Kan.),  50  P.  505;  and,  apparently,  Caldwell  v. 
Morganton  Mfg.  Co.  (N.C.),  28  S.E.  475);  (2)  That 
they  involved  the  execution  of  objections  by  a  corpora- 
tion to  a  bankrupt's  discharge,  a  statutory  proceeding 
(In  re  Abramovitz,  253  F.  299,  and  In  re  Glass,  119  F. 
509) ;  or  (3)  That  they  held  only  that  such  deeds  were 
not  entitled  to  registration  or  to  admission  in  evidence 
from  which  it  does  not  necessarily  follow  that  they  are 
wholly  void  (Texas  Consol.  C.  &  M.  Ass'n  v.  Dublin  C. 
&=  M.  Co.,  38  S.W.  404,  and  Fontana  v.  Pacific  Can  Co. 
(Cal.),  61  P.  580). 

In  approaching  this  problem  the  general  rules  as  to 
the   need  for   seals   upon   corporate   documents,   as   set 
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forth  in   Fletcher,   supra,   sec.   2466,   p.   201,   should  be 
considered  as  follows: 

"It  was  at  one  time  the  rule  that  a  corporation 
would  not  express  its  will,  or  enter  into  a  contract 
except  by  an  instrument  under  seal  executed  by  a 
duly  authorized  agent.  .  .  .  The  rule  itself  was  at 
an  early  date  relaxed  and  then  departed  from  as  a 
general  proposition  of  law. 

and,  at  page  202: 

"...  it  is  now  firmly  established  that  unless 
its  charter  or  the  governing  statute  provides  other- 
wise, a  corporation  may  contract  without  use  of  its 
corporate  seal  in  all  cases  in  which  natural  persons 
can  bind  themselves  without  the  use  of  a  seal." 

and,  at  page  204: 

"Although  there  is  some  authority  to  the  con- 
trary, the  modern  and  more  sensible  doctrine  is 
that  the  seal  of  a  corporation  itself  performs  no 
further  or  greater  function  than  to  impart  prima 
facie  verity  of  the  due  execution  by  the  corporation 
of  the  written  obligation." 

and,  at  page  208: 

"Unless,  therefore,  there  is  some  charter,  or 
statutory  provision  requiring  it,  a  corporation  need 
not  affix  its  seal  to  instruments  relating  to  real 
property  or  to  personal  property." 

and  at  pages  210-211,  sec.  2467: 

"The  above  rules  as  to  the  use  of  corporate  seals 

apply   to  instruments   transferring   or  incumbering 

real  estate. 

*     *     * 

"In  the  absence  of  statute,  and  to  some  extent 
as  a  rule  of  common  law,  a  deed  of  corporate  prop- 
erty should  be  under  corporate  seal." 


39 

and,  finally,  at  pages  212-213: 

"Where  by  statute  it  is  required  that  deeds  of 
conveyance  and  mortgages  be  under  seal,  a  deed  or 
mortgage  by  a  corporation  must  be  under  seal.  .  .  . 

*     *     * 

"A  deed  insufficient  as  a  conveyance  of  a  cor- 
poration's legal  title  to  real  property,  because  not 
under  seal  as  required  by  the  law,  may  nevertheless 
be  good  in  equity.    .    .    ." 

In  Oregon  it  is  provided  by  Sec.  2-804,  O.C.L.A.,  as 

follows : 

"The  seal  affixed  to  a  writing  is  primary  evi- 
dence of  a  consideration.  In  other  respects  there  is 
no  difference  between  sealed  and  unsealed  writings, 
except  as  to  the  time  of  commencing  actions  or  suits 
thereon.   .   .   ." 

Section  2-807,  O.C.L.A.,  also  provides  as  follows: 

"The  last  three  sections  shall  not  be  construed 
to  dispense  with  a  seal  to  a  deed  or  other  writing 
where  the  same  is  required  by  any  statute  of  this 
state." 

There  are  no  statutes  in  Oregon  requiring  seals  either 
upon  mortgages  or  upon  documents  executed  on  behalf 
of  corporations,  thus  placing  them  in  the  same  category 
as  individuals  insofar  as  the  necessity  of  seals  upon 
documents. 

It  is  true  that  in  the  old  case  of  Eagle  Woolen  Mills 
V.  Monteith,  2  Or.  277,  it  was  held  that  the  deed  of  a 
corporation  must  be  sealed  with  the  corporate  seal.  In 
another  old  case.  Brown  v.  Farmers  Supply  Co.  (1893), 
23  Or.  541;  32  P.  548,  it  was  stated  by  way  of  dictum 
that  it  is  essential  to  the  proper  execution  of  a  deed 
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or  mortgage  by  a  corporation  that  it  be  done  .  .  .  under 
its  corporate  seal,  but  the  case  was  actually  decided 
upon  the  ground  that  the  mortgage  in  question  did  not 
purport  to  be  executed  by  or  on  behalf  of  the  corpora- 
tion, but  only  by  its  officers,  without  even  stating  that 
they  acted  for  or  on  behalf  of  the  corporation.  But  in 
the  Brown  case  it  was  recognized  that  a  defectively  ex- 
ecuted mortgage  "will,  in  a  proper  case,  be  enforced  in 
equity  as  a  mortgage.  .  ."  To  the  same  effect,  as  to  un- 
sealed deeds  or  mortgages,  see  16  Am.  Jur.,  Deeds,  sec. 
100,  and  59  C.J.S.,  Mortgages,  sec.  16,  p.  52.  Thus  it  is 
clear  that  in  Oregon,  even  under  the  early  Brown  case 
an  unsealed  corporate  mortgage  was  not  void,  as  now 
contended  by  appellant. 

Apparently  no  more  recent  cases  have  passed  upon 
this  problem  and  apparently  none  have  considered  the 
effect  of  the  provisions  of  sees.  2-804  and  2-807,  supra. 
But  it  has  more  recently  been  held  in  Oregon  that  in 
this  state,  contrary  to  many  other  states,  a  mortgage 
''does  not  convey  the  title  nor  does  it  create  an  interest 
or  estate  in  the  mortgaged  property.  It  merely  creates 
a  lien  or  an  encumbrance  against  the  property  as  se- 
curity for  the  payment  of  a  debt.  ..."  Schleef  v.  Purdy, 
107  Or.  71,  77;  214  P.  137,  140.  Thus,  it  is  submitted, 
that  while  a  deed  may  be  considered  as  a  mortgage  un- 
der certain  circumstances,  a  mortgage  in  Oregon  cannot 
properly  be  considered  as  a  deed.  It  follows  under  the 
terms  of  sees.  2-804  and  2-807  that  a  mortgage  on  real 
estate  need  not  bear  a  seal  in  Oregon,  whether  that  of 
an  individual  or  corporation.    A  fortiori,  a  mortgage  on 
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personal  property  in  Oregon  need  not  bear  a  corporate 
seal. 

Moreover,  and  since  the  sealing  of  such  a  deed  was 
recognized  in  the  Brown  case  as  going  merely  to  "the 
proper  execution"  of  the  instrument,  in  Oregon,  as  under 
the  modern  rule  as  stated  above  by  Fletcher,  supra,  at 
p.  204,  the  seal  of  the  corporation  performs  no  further 
or  greater  function  than  to  impart  a  prima  facie  verity 
of  the  due  execution  by  the  corporation  of  such  an  in- 
strument and  that  the  absence  of  a  seal  merely  shifts 
the  burden  of  proof  in  this  respect.  Indeed  this  seems 
to  be  the  view  of  appellant  himself  in  another  portion 
of  his  brief  where  (at  page  22)  he  cites  cases  in  support 
of  the  proposition  that: 

"The  burden  of  proof  as  to  the  authority  to  give  a 
mortgage  when  the  same  is  not  under  the  corporate 
seal  rests  upon  the  party  asserting  the  right." 

See  also  Appellant's  Brief,  page  24,  point  10. 

It  should  not  be  necessary  to  repeat  the  evidence 
summarized  above  in  order  to  demonstrate  that  plain- 
tiffs in  this  case  more  than  sustained  the  burden  of  prov- 
ing that  this  mortgage  was  executed  by  the  president 
of  the  corporation,  acting  under  both  actual  and  appar- 
ent authority  from  the  corporation  and  that  its  execu- 
tion was  further  ratified  by  the  corporation. 
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B.  The  Recording  ot  a  Mortgage  not  Entitled  to 
Be  Recorded,  While  not  Conveying  Con- 
structive Notice  May  Still  Operate  as  Actual 
Notice  and  One  Who  Takes  a  Subsequent 
Deed  with  Actual  Knowledge  of  Such  a 
Mortgage  Cannot  Complain. 

Appellant  next  (p.  31)  contends  that  the  mortgage, 
being  without  seal,  was  not  entitled  to  be  recorded  and 
that  his  tax  deed  is  thus  superior  to  the  mortgage.  Of 
course  appellees  again  contend,  for  reasons  just  stated, 
that  no  seal  was  necessary  upon  the  mortgage,  with  the 
result  that  the  absence  of  a  seal  would  not  prevent  it 
from  being  entitled  to  recording. 

But  without  abandoning  this  contention  and  assum- 
ing (for  the  purpose  of  argument  alone,  while  still  deny- 
ing) that  the  mortgage  in  this  case  was  not  entitled  to 
be  recorded,  it  does  not  follow,  as  appellant  contends, 
be  recorded,  it  does  not  follow,  as  respondent  contends, 
that  his  subsequent  tax  deed  is  superior  to  the  mortgage. 

In  this  case  appellant,  as  a  director  of  the  corpora- 
tion, admitted  having  knowledge  of  the  mortgage  at 
least  by  November,  1948  (R.  29)  and  by  his  letter  of 
January  6,  1949  (Ex.  29)  showed  further  knowledge  of 
the  mortgage  prior  to  his  purchase  of  the  tax  deed  from 
the  government  on  January  27,  1949. 

"The  defendant,  having  had  notice  of  the  plain- 
tiff's mortgage  prior  to  taking  his  own,  had  all  the 
notice  the  record  of  such  mortgage  could  afford, 
and  should  be  bound  by  such  notice.  To  hold 
otherwise  would  make  laws  intended  to  prevent 
fraud  the  very  instruments  of  fraud.    .    .    .    Record- 
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ing  acts  are  for  the  purpose  of  giving  notice  to  those 
who  have  none,  and  thereby  prevent  wrong,  and  not 
for  the  purpose  of  giving  undue  advantage  to  those 
who  have  notice  and  thus  enabling  them  to  purpe- 
trate  wrong.  The  defendant,  having  notice,  was  not 
a  mortgagee  in  good  faith." 

To  the  same  effect  see  Musgrove  v.  Bouser,  5  Or. 
313,  316,  holding  that: 

"By  our  statute  every  deed  not  recorded,  as  re- 
quired by  law,  is  void,  as  against  a  subsequent  pur- 
chaser in  good  faith  and  for  a  valuable  considera- 
tion, whose  conveyance  shall  be  first  recorded.  It 
seems  to  be  well  settled  in  this  country,  'both  in  law 
and  equity,  that  our  recording  acts  only  apply  in 
favor  of  parties  who  have  acted  in  good  faith'  and 
it  is  therefore  generally  held  that  a  conveyance, 
duly  recorded,  passes  no  title  whatever,  when  taken 
with  a  knowledge  of  the  existence  of  a  prior  unre- 
corded deed." 

See  also  45  Am.  Jur.,  Records  and  Recording,  sec. 
172,  that: 

"It  is  an  elementary  rule  in  the  construction  of 
recording  laws  that  notice  of  an  unrecorded  in- 
strument is  equivalent  to  the  recording  of  it,  with 
respect  to  the  person  having  such  notice.    .    .    ." 

Luse  V.  The  Isthmus  Transit  Railway  Co.,  6  Or.  125, 
cited  by  appellant  (p.  25)  is  not  to  the  contrary,  but 
holds  only  that  a  president  of  a  corporation,  as  such, 
has  no  authority  to  execute  a  mortgage. 

Therefore,  since  appellant  admits  having  had  no- 
tice of  the  mortgage  before  he  acquired  his  tax  deed, 
he  cannot  complain  even  though  the  mortgage  was  not 
entitled  to  be  recorded,  and  to  hold  otherwise  would 
convert  the  recording  laws  into  "instruments  of  fraud." 
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C.  Appellant,  as  a  Director  of  the  Corporation, 
Could  Not  Upon  Taking  a  Tax  Deed  Claim 
That  the  Tax  Lien  Destroyed  the  Mortgage. 

There  is  a  further  and  independent  reason  why  Ru- 
deen,  who  was  a  director  of  the  corporation,  could  not 
purchase  the  corporate  assets  at  a  tax  sale  and  then 
claim,  as  he  does  now,  that  the  tax  lien  destroyed  plain- 
tiffs' mortgage. 

As  stated  in  51  Am.  Jur.,  p.  919: 

*'It  is  a  general  principle  of  law  that  one  who 
by  virtue  of  an  existing  legal  or  contractual  rela- 
tion with  another  is  under  an  obligation  to  such 
other  person  to  pay  the  taxes  on  lands,  but  who 
omits  to  pay  such  taxes,  can  not  be  allowed  to 
strengthen  his  title  to  such  land  by  buying  in  the 
tax  title  when  the  property  is  sold  as  a  consequence 
of  his  omission  to  pay  the  taxes  on  it;  his  purchase 
at  the  sale  will  merely  operate  as  a  payment  of  the 
taxes,  and  the  title  will  be  the  same  as  it  was  before 
the  sale,  except  that  the  lien  for  taxes  is  discharged." 

and,  at  page  920: 

"The  effect  of  the  principle  which  precludes  one 
under  obligation  to  pay  taxes  from  becoming  the 
purchaser  at  a  sale  for  delinquency  in  payment  of 
taxes  cannot  be  evaded  by  such  person  by  allowing 
the  property  to  be  sold  to  a  third  person  and  then 
purchasing  it  from  him,  by  organizing  a  corporation 
and  causing  the  tax  deed  to  be  made  to  it,  or  by 
any  other  collusive  arrangement  which  would  di- 
rectly or  indirectly  defeat  the  operation  of  the  rule." 

Moreover,  as  stated  in  13  Am.  Jur.,  p.  960: 

"There  are  many  cases  supporting,  either  direct- 
ly by  the  holding  or  indirectly  by  the  language  of 
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the  opinion,  the  general  rule  that  a  director  or  of- 
ficer of  a  corporation  has  no  right  to  purchase  the 
corporate  property  at  a  judicial  or  other  public  sale, 
and  that  if  he  does  so,  the  sale  is  voidable.  ...  In 
order  to  have  the  sale  disaffirmed,  actual  fraud  or 
prejudice  to  the  complainant  need  not  be  shown." 

and,  at  page  962 : 

"Furthermore,  in  those  jurisdictions  where  the 
purchase  of  a  corporate  property  at  a  judicial  or 
other  public  sale  by  an  officer  or  director  of  the 
corporation  is  upheld,  provided  the  transaction  is 
accomplished  with  good  faith  and  full  disclosure  of 
the  facts,  the  burden  of  establishing  the  bona  fides 
of  the  transaction  is  upon  the  purchaser.  The  va- 
lidity of  the  sale  is  affected  by  the  adequacy  or  in- 
adequacy of  consideration,  and  a  purchase  at  a 
grossly  inadequate  price  is  very  strong,  if  not  al- 
most conclusive,  evidence  of  fraud  or  bad  faith." 

See  also  76  A.L.R.  439  (Anno.),  and  Enyart  v.  Merrick, 
148  Or.  321,  331;  34  P.  (2d)  629. 

The  facts  of  this  case  clearly  show  that  Rudeen,  at 
the  time  of  his  purchase  at  the  tax  sale  of  January  27, 
1949,  was  a  director  of  the  corporation;  that  both  previ- 
ously and  after  the  sale  he  had  attempted  to  consum- 
mate arrangements  under  which  the  purchase  could  be 
made  on  behalf  of  either  the  corporation,  its  stockhold- 
ers, or  a  reorganized  corporation  of  the  same  stockhold- 
ers and  that  at  the  time  of  the  purchase  it  was  his  in- 
tention to  purchase  the  mill  for  such  a  purpose.  (See 
minutes  of  meetings,  Ptfs.  Ex.  1;  letters  by  Rudeen, 
Ptfs.  Ex.  29;  see  also  deposition  of  Rudeen,  Ptfs.  Ex.  20, 
pp.  15-22,  29-31;  testimony  of  Rudeen,  R.  124-8,  136-7.) 
Thus  it  is  clear  that  at  the  time  of  his  purchase  Rudeen 
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intended  to  purchase  the  mill  for  the  benefit  of  the 
stockholders.  This  being  his  intent  at  that  time,  his  pro- 
fessed subsequent  change  of  intent  is  both  immaterial 
and  so  incongruous  as  to  be  unworthy  of  belief.  Thus 
the  rule  as  stated  above  from  51  Am.  Jur.  applies  and 
the  purchase  must  be  deemed  to  operate  merely  as  a 
payment  of  the  taxes,  but  still  subject  to  all  other  liens. 

On  the  other  hand,  if  Rudeen  is  to  be  believed  in  his 
contention  that  he  purchased  as  an  individual,  then  since 
he  was  at  that  time  a  director  and  paid  only  $7500  for 
a  sawmill  costing  over  $200,000  (Exs.  2  and  3),  it  must 
be  held  that  the  rule  as  stated  above  from  13  Am.  Jur. 
applies  and  that  the  purchase  at  such  an  inadequate 
consideration  is  invalid;  that  Rudeen  has  not  established 
the  burden  of  proving  that  the  sale  was  in  good  faith, 
and  that  the  sale  should  be  set  aside  for  the  protection 
of  creditors  whose  claims  would  otherwise  be  completely 
wiped  out,  all  to  the  unjust  enrichment  of  a  director  of 
the  corporation. 

Therefore,  it  is  submitted  that  defendant's  conten- 
tion that  his  purchase  at  the  tax  sale  gives  him  good 
title  cannot  be  sustained. 

D.  The  Representations  and  Agreement  That 
the  Tax  Sale  Would  Be  SUBJECT  to  the 
Mortgage  Is  an  Independent  and  Conclusive 
Answer  to  the  Contention  That  the  Tax 
Title  Is  Superior  to  the  Mortgage. 

The  final  and  conclusive  answer  to  appellant's  con- 
tention that  his  tax  deed  is  superior  to  plaintiffs'  mort- 
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gage  is  that  for  the  reasons  and  upon  the  evidence  set 
forth  above  (pp.  28-32),  it  was  represented  by  appellant 
prior  to  the  tax  sale  that  that  sale  would  be  subject  to 
the  mortgage  and  it  was  further  announced  and  agreed 
at  the  time  of  the  tax  sale  that  it  would  be  subject  to 
the  mortgage.  The  trial  court  made  express  findings  of 
fact  to  this  effect  (R.  48)  and  the  sufficiency  of  the  evi- 
dence to  support  such  findings  has  nowhere  been  chal- 
lenged by  appellant  in  his  brief.  Thus  appellant  cannot 
now  contend  that  his  tax  title  is  superior  to  plaintiffs' 
mortgage. 

V.  Rule  that  statements  of  agent  not  admissible 
against  principal  to  prove  extent  of  his  authority 
not  applicable  where,  as  here,  the  point  is  not 
properly  raised  on  appeal;  a  third  party,  rather 
than  principal,  is  involved  and  authority  was 
proved  by  other  evidence. 

Appellant's  final  contention  (p.  32)  is  that  the  court 
erred  in  admitting  Camozzi's  own  declarations  as  evi- 
dence of  his  authority  to  execute  the  mortgage.  The 
answer  to  this  contention  is  three-fold: 

(a)  This  appeal  was  limited  by  appellant's  State- 
ment of  Points  to  the  sufficiency  of  the  evidence  (R.  59, 
163)  and,  further,  no  proper  specification  of  error  was 
set  forth  in  appellant's  brief  to  raise  any  question  con- 
cerning the  admissibility  of  such  evidence,  as  required 
by  Rule  20(1) (d)  of  this  Court. 

(b)  The  rule  relied  upon  by  appellant  (pp.  23,  32) 
is  that  statements  upon  the  authority  of  the  Restate- 
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merit  of  Law  of  Agency,  sec.  285,  of  the  agent  concern- 
ing the  extent  of  his  authority  are  not  admissible 
"against  the  principal."  Here  the  principal,  Great  West 
Lumber  Corp.,  was  in  default  and  did  not  appear.  The 
only  defense  was  by  appellant  Rudeen  who,  not  being 
the  principal,  but  posing  as  a  third-party  purchaser  at 
the  tax  sale,  cannot  seek  the  shelter  of  this  rule. 

(c)  The  rule,  as  stated  by  appellant  (p.  23),  is  sub- 
ject to  further  exception  where  "it  appears  by  other  evi- 
dence that  the  making  of  such  statement  was  within 
the  agent's  authority  or  as  to  persons  dealing  with  agent 
with  apparent  authority  or  other  power  of  the  agent." 
In  this  case  there  was  ample  "other  evidence,"  as  set 
forth  above  (pp.  16-17,  22-3)  that  Camozzi  had  both 
implied  actual  and  also  apparent  authority  to  execute 
the  mortgage  and,  as  thereby  demonstrated,  it  is  not 
the  fact,  as  appellant  again  contends  (p.  32),  that  the 
"only  evidence"  of  Camozzi' s  authority  was  "his  own 
declarations  and  statements." 

For  the  reasons  and  upon  the  authorities  set  forth  in 
the  foregoing  brief  it  is  respectfully  submitted  that  the 
judgment  and  decree  of  the  trial  court  are  amply  sup- 
ported by  the  evidence  on  any  one  of  several  independ- 
ent grounds  and  should  therefore  be  affirmed. 

Respectfully  submitted, 

Thomas  H.  Tongue,  III, 
U.  S.  Balentine, 
Hicks,  Davis  &  Tongue, 
Attorneys  for  Appellees. 
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Joseph  Peter  Oddo, 
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vs. 

E.  B.  SwoPE,  Warden,  United  States 
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Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 

This  is  aTi  appeal  from  an  order  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  hereinafter  called  W^^  ''Court  below", 
denying-  appellant's  petition  for  a  writ  of  habeas  cor- 
pus. (Tr.  19.)  The  Court  below  had  jurisdiction  over 
the  habeas  corpus  proceedings  under 

Title  28,  U.SCA.  Sections  2241,  2243  and  2255. 
Jurisdiction  to  review  the  order  of  the  Court  below 
denying  the  petition  is  conferred  upon  this  Honor- 
able Court  by 

Title  28  U.S.CA.  Section  2253. 


STATEMENT  OF  THE  CASE. 

The  appellant,  an  inmate  of  the  United  States  Peni- 
tentiary at  Alcatraz,  California,  filed  a  petition  for 
writ  of  habeas  corpns  and  thereafter,  represented  by 
court-appointed  counsel,  an  amended  petition  for  writ 
of  habeas  corpus  (Tr.  1-8),  and  the  Court  below  is- 
sued an  order  to  show  cause.  (Tr.  9.)  Thereafter  the 
appellee  filed  a  return  to  order  to  show  cause  (Tr.  10- 
13),  which  the  appellant  traversed.  (Tr.  14-18.)  The 
matter  was  then  submitted  and  the  Court  thereupon 
entered  the  following  order  denying  petition  for  writ 
of  habeas  corpus : 

''The  Petition  for  Writ  of  Habeas  Corpus  was 
prematurely  filed,  since  with  good-time  credits 
forfeited  the  said  petitioner  has  not  served  the 
valid  sentence  heretofore  imposed  against  him, 
and  the  Courts  cannot  inquire  into  whether  or  not 
the  prison  officials  have  properly  or  impro])erly 
forfeited  good-time  credits. 

Accordingly,  on  the  ground  that  the  Petition  is 
prematurely  filed,  the  said  Petition  is  hereby 
ordered  dismissed  and  the  Order  to  Show  Cause 
heretofore  issued  herein  is  ordered  discharged. 

Dated:  March  20th,  1951. 

Michael  J :  Roche 
Chief  United  States  District  Judge." 
(Tr.  19.) 

From  this  latter  order  appellant  now  appeals  to  this 
Honorable  Court.  (Tr.  29.) 


The  facts  of  this  case  relating  to  the  conviction  of 
the  appellant  are  set  forth  in  the  decision  of  this 
Honorable  Court  in 

Swope  V.  Mugavero,  188  F.  (2d)  601,  rehearing 
denied  May  24,  1951, 
involving  a  codefendant  of  the  appellant.  In  that 
case  Mugavero  contended,  as  does  the  appellant  in 
our  case  at  bar,  that  he  was  suffering  double  y^unish- 
ment  for  the  same  offense.  The  Court  below  did  not 
consider  the  question  of  double  punishment  for  the 
reason  that  as  a  result  of  good-time  credits  forfeited 
petitioner  had  not  completed  service  of  the  concededly 
valid  sentence. 


ISSUES. 

The  issues  raised  herein  by  appellant,  may,  in  sub- 
stance, be  stated  as  follows : 

I.  Has  the  appellant  suffered  double  punishment 
for  the  same  offense? 

II.  May  a  Court  properly  inquire  into  the  forfei- 
ture of  good-time  credits  by  prison  officials? 


ARGUMENT. 

I. 

THE  APPELLANT  HAS  NOT  SX7FFERED  DOUBLE  PUNISHMENT 
FOR  THE  SAME  OFFENSE, 

In  Swope  V.  Mugavero,  supra,  this  Honorable  Court, 
in  reversing  a  decision  of  the  District  Court,  found 
that  Mugavero  had  not  suffered  double  punishment 


for  the  same  offense.  Inasmuch  as  the  issue  raised  by 
appellant  herein  was  identical  with  the  issue  raised 
by  Mugavei'o,  appellee  adopts  in  toto  as  his  argument 
on  this  phase  of  the  appeal  the  decision  of  this  Hon- 
orable Court  in  Stvope  v.  Mugavero,  supra,  the  au- 
thorities cited  therein  and  the  reasoning  in  support 
thereof. 


II. 

A  COURT  MAY  NOT  PROPERLY  INQUIRE  INTO  THE  FORFEI- 
TURE OF  GOOD-TIME  CREDITS  BY  PRISON  OFFICIALS. 

Appellant  herein  and  four  others,  including  Muga- 
vero,  were  convicted  in  the  Southern  District  of  New 
York  on  March  9,  1944  on  an  indictment  in  nine 
counts  invoMng  two  trailer  trucks  numbered  3  and  4, 
and  their  contents,  eight  of  which  counts  charged  vio- 
lations of  Title  18  U.S.C.A.,  Section  409  (now  Sec- 
tions 659  and  2117),  and  the  ninth,  a  violation  of  the 
Conspiracy  Statute,  Title  18  U.S.C.A.,  Section  88 
(now  Section  371).  Each  of  the  first  eight  counts 
charged  that  the  defendants  ''unlawfully,  wilfully  and 
knowingly  did  steal,  take  and  carry  away  from  cer- 
tain trailer  trucks  of  the  Rapid  Motor  Lines,  Inc." 
goods  belonging  to  various  shippers  or  consignees  and 
forming  part  of  an  interstate  shipment  of  freight. 
Appellant  was  sentenced  on  March  16,  1944  to  an 
aggregate  term  of  15  years;  10  years  on  Counts  one 
and  two,  ordered  to  run  concurrently;  5  years  on 
Counts  three  to  eight,  inclusive,  ordered  to  run  con- 
currently, but  consecutively  to  the  sentences  on  Counts 


one  and  two;  and  1  year  and  1  day  on  Count  nine, 
ordered  to  run  concurrently  with  the  sentence  im- 
posed on  Counts  three  to  eight,  inchisive.  The  appel- 
lant contends  that  only  ten  years  of  the  aggregate 
term  imposed  is  valid  and  that  had  not  his  good-time 
credits  been  improperly  forfeited  he  would  have  been 
entitled  to  his  release  some  months  prior  to  the  filing 
of  his  petition  for  writ  of  habeas  corpus.  Originally 
a  total  of  732  days  were  forfeited  by  the  prison  au- 
thorities at  the  United  States  Penitentiary  at  Atlanta, 
Georgia,  where  the  appellant  was  first  confined,  and 
at  the  United  States  Penitentiary  at  Alcatraz,  Cali- 
fornia, where  the  appellant  is  presently  confined; 
thereafter,  400  days  were  restored  to  the  appellant, 
leaving  a  balance  of  332  days  remaining  forfeited.  As 
a  result  of  such  forfeiture,  the  ten-year  sentence  does 
not  expire  until  on  or  about  September  10,  1951.  Ap- 
pellee argued,  and  the  Court  below  held,  that  since  the 
Courts  do  not  inquire  into  the  question  of  whether  a 
prisoner's  good-time  credits  are  properly  or  improp- 
erly forfeited,  he  has  not  served  his  ten-year  sentence 
and,  accordingly,  even  if  the  remainder  of  the  sen- 
tence was  invalid,  he  was  not  then  and  there  entitled 
to  his  release  by  habeas  corpus.  In  support  of  this 
argument  appellee  cited  the  following  cases : 

Sarshik  v.  Sanford  (Warden),  53  Fed.  Supp. 
425,  142  F.    (2d)   676   (CCA.  5)    same  af- 
firmed ; 
PUtek  V,  Aderhold  (CCA.  5),  73  F.  (2d)  173, 
175; 


Kelly  V.  Doivd  (CCA.  7),  140  F.  (2d)  81,  83, 

certiorari  denied  323  U.S.  786; 
Griffin  v.  Zerhst,  83  F.  (2d)  806; 
Snoiv  V.  Roche   (Judge),   (CCA.   9),  143  F. 

(2d)  718,  certiorari  denied  323  U.S.  788; 
Pagliaro  v.  Cox  (Warden),  54  Fed.   Supp.  6, 

143  F.  (2d)  900  (CCA.  8)  same  affirmed. 

On  these  cases  appellee  herein  likewise  relies,  al- 
though the  question  will  become  moot  after  September 
10,  1951,  when,  even  with  good-time  credits  forfeited, 
the  appellant  will  have  served  his  ten-year  sentence. 


CONCLUSION. 

In  view  of  the  foregoing,  it  is  respectfully  urged 
that  the  order  of  the  Court  below  denying  the  petition 
for  writ  of  habeas  corpus  is  correct  and  should  be 
affirmed. 

Dated,  San  Francisco,  California, 
August  24, 1951. 

Chauncey  Tramutolo,  ; 

United  States  Attorney,  ' 

Joseph  Karesh, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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Herbert  A.  Howard, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Pleadings  and  Facts  Disclosing  Basis  of  Jurisdiction. 

This  action  was  instituted  in  the  United  States  District 
Court  in  and  for  the  Southern  District  of  California, 
Central  Division,  entitled  United  States  of  America, 
Plaintiff,  v.  Herbert  A.  Howard,  Defendant,  No.  21187- 
CD,  by  way  of  indictment  charging  appellant  in  twenty- 
four  counts,  with  various  crimes  against  the  United 
States.  [Tr.  p.  2.]  Trial  was  by  jury  and  appellant 
was  acquitted  of  all  except  "two  counts  of  the  indictment, 
namely,  Counts  Nos.  22  and  24. 

Count  No.  22  charges  appellant  with  violation  of 
U.  S.  C.  Title  12,  Sec.  1467,  and  Count  No.  24  charges 
appellant  with  violation  of  U.  S.  C,  Title  18,  Sec.  1006. 

Judgment  and  Commitment  was  signed  by  Harry  C. 
Westover,  United  States  District  Judge,  and  filed  No- 
vember 17,  1950.     [Tr.  pp.  95-96.] 
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Notice  of  Appeal  was  filed  on  behalf  of  appellant  by 
his  attorneys,  November  20,  1950  [Tr.  p.  97],  wherein  ^ 
he  appeals  to  the  United  States  Court  of  Appeals  for  the  • 
Ninth  Circuit,  from  the  above-stated  judgment  and  from 
the  denial  of  defendant's  motion  to  dismiss  the  indict- 
ment and  for  judgment  of  acquittal,  or  in  the  alternative, 
for  a  new  trial. 

The    statutory    basis    for    jurisdiction    of    the    District  ' 
Court  is  U.  S.  C,  Title  18,  Sec.  3231,  and  the  statutory 
basis  for  the  jurisdiction  of  this  Court  is  U.  S.  C,  Title  t 
28.  Sees.   1291  and  1294. 

Statement  of  the  Case  Relating  to  Count  22. 

On  June  30,  1947,  appellant,  Herbert  A.  Howard, 
was  president  of  the  Broadway  Federal  Savings  and 
Loan  Association  of  Los  Angeles,  California,  which  was 
an  organization  enacted  under  the  laws  of  the  United 
States  and  in  possession  of  a  charter  issued  pursuant  to 
the  Home  Owners'  Loan  Act  of   1933.      [Tr.  p.  39.] 

Count  22  of  the  Indictment  charges  appellant  with  the 
violation  of  the  United  States  Code,  Title  12,  Section 
1467  and  alleges  that  "On  or  about  June  30,  1947,  in 
Los  Angeles  County,  California,  within  the  Central  Di- 
vision of  the  Southern  District  of  California,  defendant 
Herbert  A.  Howard,  being  an  officer  and  employee, 
namely:  president  of  said  association,  with  intent  to  de- 
ceive the  Home  Owners'  Loan  Corporation  and  the  Fed- 
eral Home  Loan  Bank  Board,  its  auditors  and  examiners, 
did  make  and  cause  to  be  made  a  false  entry  in  a  report  to 
the  Federal  Home  Loan  Bank  Board,  namely:  the  regular 
monthly  report  for  the  month  ending  June  30,  1947,  said 
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entry  being  reflected  in  said  report  in  the  left-hand  column 
under  the  caption  "Assets  and  Current  Expense" 
as  follows:  "I.  First  mortgage  loans:  a.  Direct  reduc- 
tion loans,"  and  is  in  the  amount  of  "$339,752.48,  which 
said  sum  is  over-stated  in  the  sum  of  $8500.00."  [Tr. 
p.  13.] 

The  report  involved,  which  is  the  subject  of  Count  22, 
was  first  marked  Government's  Exhibit  22-X  for  identi- 
fication and  then  admitted  into  evidence  as  Government's 
Exhibit  22-X,  over  the  objection  that  it  was  incompe- 
tent, irrelevant  and  immaterial.  [Tr.  p.  345,  line  14,  to 
p.  346,  line  4.] 

Government's  Exhibit  22-X  was  produced  by  witness 
Frank  C.  Noon  who  testified  that  he  was  the  manager 
of  the  Los  Angeles  Branch  of  the  Federal  Home  Loan 
Bank  of  San  Francisco  and  supervisory  agent  for  the 
Federal  Home  Loan  Bank  Board  and  that  he  had  been 
connected  with  the  Home  Loan  Bank  for  eighteen  years. 
[Tr.  p.  210.]  He  further  testified  that  in  his  capacity 
with  the  Federal  Home  Loan  Bank  he  received  reports 
from  various  Federal  Savings  and  Loan  Associations  and 
among  such  reports  were  monthly  reports.  Mr.  Noon 
then  produced  a  monthly  report  of  the  Broadw^ay  Fed- 
eral Savings  and  Loan  Association  of  Los  Angeles,  Cali- 
fornia, for  June  30,  1947,  which  is  Government's  Exhibit 
22-X.  Mrs.  Mildred  P.  Wilson,  who  was  the  assistant 
secretary  of  the  Broadway  Federal  Savings  and  Loan 
Association  on  June  30,  1947,  testified  that  appellant 
read  and  approved  Government's  Exhibit  22-X  and  then 
gave  it  to  her  to  send  to  the  Home  Loan  Bank,  and  that 
is  where  the  witness  sent  the  Exhibit.  [Tr.  p.  278,  lines 
10  to  16.]     This  in  substance  is  the  testimony  and  evi- 


dence  relating-  to  appellant's  communication  of  a   report 
to  a  federal  agency. 

The  testimony  and  evidence  relating  to  the  falsity  of 
the  entry  are  not  stated  here,  as  appellant  is  making  no 
point  with  respect  to  the  sufficiency  of  the  evidence  to 
show  falsity  of  an  entry  in  the  report. 

With  respect  to  appellant's  intent  in  causing  the  monthly 
report  of  June  30,  1947.  to  be  made,  showing  an  over- 
statement of  loans.  Mrs.  Mildred  P.  Wilson  testified  that 
appellant  told  her  he  was  going-  to  set  up  collateral  loans 
on  certificates  held  by  certain  persons  in  the  Broadway 
Federal  Savings  and  Loan  Association  and  that  after  the 
report  had  been  sent  to  the  Home  Loan  Bank,  these  loans 
would  be  cancelled.     [Tr.  pp.  283  and  342.] 

The  substance  of  the  testimony  and  evidence  of  the 
Government  on  appellant's  intent,  as  stated  herein,  also 
raises  the  question  of  the  sufficiency  of  the  evidence  to 
sustain  appellant's  conviction. 

The  insufficiency  of  the  evidence  is  directed  particularly 
to  the  issues  of  ( 1 )  The  making  or  transmission  of  a 
report  to  the  Federal  Home  Loan  Bank  Board,  and  (2) 
the  intent  of  appellant  to  deceive  the  Home  Owners'  Loan 
Corporation  or  the  Federal  Home  Loan  Bank  Board, 
its  auditors  and  examiners.  The  question  of  the  suffici- 
ency of  the  evidence  to  sustain  a  conviction  on  Count  22 
was  raised  below  by  appellant's  motion  for  judgment  of 
acquittal  made  at  the  conclusion  of  the  Government's  case 
and  renewed  at  the  conclusion  of   the   entire  case. 
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Specification  of  Errors  Relied  Upon  by  Appellant 
Concerning  Count  22. 

1.  The  Court  erred  in  denying  appellant's  motion  for 
a  judgment  of  acquittal  in  that  the  evidence  is  not  suf- 
ficient to  sustain  a  conviction  on  Count  22  of  the  Indict- 
ment because  the  evidence  fails  to  prove:  (aj  That 
Government's  Exhibit  22-X  was  transmitted  or  made  to 
the  Federal  Home  Loan  Bank  Board;  (b)  That  there  was 
any  intent  of  appellant  to  deceive  the  Home  Owners' 
Loan  Corporation  or  the  Federal  Home  Loan  Bank 
Board,  its  auditors  and  examiners  and  (c)  That  there 
was  any  Federal  Home  Loan  Bank  Board  in  existence 
on  June  30,  1947. 

2.  The  Court  erred  in  admitting  evidence  during  the 
trial  over  the  objection  of  appellant  in  that  the  Court 
admitted  in  evidence  Government's  Exhibit  22-X  after 
objection  had  been  made  that  it  was  immaterial,  incom- 
petent and  irrelevant.     [Tr.  p.  345.] 


ARGUMENT   ON   COUNT   NO.   22. 

I 
The  Court  Erred  in  Denying  Appellant's  Motion  for 
a  Judgment  of  Acquittal  in  That  the  Evidence  Is 
Not  Sufficient  to  Sustain  a  Conviction  on  Count 
22  of  the  Indictment  Because  the  Evidence  Fails 
to  Prove:  (a)  That  Government's  Exhibit  22-X 
Was  Transmitted  or  Made  to  the  Federal  Home 
Loan  Bank  Board;  (b)  That  There  Was  Any  In- 
tent of  Appellant  to  Deceive  the  Home  Owners' 
Loan  Corporation  or  the  Federal  Home  Loan 
Bank  Board,  Its  Auditors  and  Examiners  and 
(c)  That  There  Was  Any  Federal  Home  Loan 
Bank  Board  in  Existence  on  June  30,  1947. 

A.  The  Indictment  and  Instructions.  Count  22  charges 
the  appellant  with  a  violation  of  Section  1467(c)  of  Title 
12  of  the  United  States  Code  and  it  is  alleged  in  Count 
22  that  appellant  "did  make  and  cause  to  be  made  a  false 
entry  in  a  report  to  the  Federal  Home  Loan  Bank  Board, 
namely:  the  regular  monthly  report  for  the  month  ending 
June  30,  1947."  [Tr.  pp.  13  and  14.]  The  Court  in- 
structed the  jury  in  accordance  with  the  allegations  con- 
tained in  the  Indictment.  Specifically,  the  Court  instructed 
the  jury  in  accordance  with  the  Government's  requested 
instructions  that  one  of  the  elements  of  the  offense 
charged  in  Count  22  was  that  "defendant  did  make  or 
cause  to  be  made  false  entry  in  a  report  to  the  Federal 
Home  Loan  Bank  Board,  namely,  a  monthly  report  for 
the  month  ending  June  30,  1947,  which  report  was  false 
in  that  direct  reduction  loans  were  overstated  in  the 
amount  of  $8500.00."  [Tr.  p.  454,  lines  16  to  20.]  In 
accordance  with  the  allegations  of  Count  22  and  the 
Court's  instructions,  the  jury's  verdict  of  guilty  consti- 
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tuted  a  finding  by  the  jury  that  the  report  involved  in 
Count  22  was  made  to  the  Federal  Home  Loan  Bank 
Board.  The  making  and  transmission  of  the  monthly 
report  of  June  30,  1947,  to  the  Federal  Home  Loan  Bank 
Board  being  an  essential  ingredient  of  the  offense  charged 
in  Count  22  of  the  Indictment,  the  jury's  verdict  of  guilty 
can  stand  only  if  the  evidence  is  sufficient  to  support  a 
conclusion  beyond  a  reasonable  doubt  that  the  monthly 
report  involved  was  transmitted  to  the  Federal  Home  Loan 
Bank  Board. 

A  second  essential  ingredient  of  the  offense  contained 
in  Count  22  and  the  Court's  instructions  thereon  is  that 
appellant,  in  making  said  report  to  the  Federal  Home 
Loan  Bank  Board,  did  so  "with  intent  to  deceive  the  Home 
Owners'  Loan  Corporation  and  the  Federal  Home  Loan 
Bank  Board,  its  auditors  and  examiners."  [Tr.  pp.  13  and 
454.] 

B.  The  evidence  relating  to  Count  22.  The  only  tes- 
timony in  the  record  from  any  employee  of  the  Broadway 
Federal  Savings  and  Loan  Association  relative  to  the 
transmission  of  the  monthly  report  was  that  of  Mildred 
P.  Wilson,  the  assistant  secretary  at  the  date  of  this  report 
on  June  30,  1947.  The  report  which  is  the  subject  of 
Count  22  was  first  marked  Government's  Exhibit  22-X 
for  identification  and  admitted  into  evidence  as  Govern- 
ment's Exhibit  22-X.  [Rep.  Tr.  p.  345.]  The  testimony 
of  Mrs.  Mildred  Wilson  relating  to  the  making  and  trans- 
mission of  Government's  Exhibit  22-X  to  any  Federal 
Agency  is  found  in  the  Transcript  of  Record,  page  278, 
lines  9  to  16.    This  testimony  is  as  follows: 

"By  Mr.  Danielson: 

O.     Do  you  remember  what  you  did  with  that  re- 
port after  it  was  completed?     A.     After  the  report 


was  completed  then  it  always  had  to  go  to  Mr. 
Howard's  desk,  then,  after  he  read  it  and  approved 
it,  then  he  gave  it  to  me  to  send  down  to  the  Home 
Loan  Bank,  and  that  was  what  was  done."  (Em- 
phasis added.) 

The  only  other  testimony  in  the  record  which  pertains 
to  the  making  and  transmission  of  Government's  Exhibit 
22-X  to  any  Federal  Agency  is  that  of  Frank  C.  Noon, 
a  Government  witness.  The  testimony  of  Mr.  Noon  per- 
taining to  these  matters  is  contained  in  the  Transcript 
of  Record  beginning  on  page  240,  line  7 ,  and  going  to 
page  241,  line  22,  then  again  on  page  245,  lines  5  to  18. 
This  testimony  of  Frank  C.  Noon  is  as  follows: 

Frank  C.  Noon 

called  as  a  witness  by  and  on  behalf  of  the  government, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

'The  Clerk:     That  is  spelled  N-o-o-n? 
The  Witness:     That  is  right. 

Direct  Examination 
By  Mr.  Danielson: 

Q.  Where  do  you  live,  Mr.  Noon?  A.  5542 
Carlton  Way,  Los  Angeles. 

O.  What  is  your  work?  A.  I  am  manager  of 
the  Los  Angeles  Branch  of  the  Federal  Home  Loan 
Bank  of  San  Francisco  and  supervisory  agent  for 
the  Federal  Home  Loan  Bank  Board. 

Q.  How  long  have  you  been  connected  with  the 
Home  Loan  Bank?     A.     Eighteen  years. 

Q.  For  the  sake  of  clarity,  is  there  any  connection 
between  the  Home  Owners  Loan  Corporation  and 
the  Federal  Home  Loan  Bank  Board?     A.     No,  ex- 


— 9— 

cept  they  are  under  the  same  supervision  in  Wash- 
ington.    No  other  connection. 

Q.  But  it  is  supervised  by  the  same  person?  A. 
By  the  same  board  in  Washington. 

Q.  In  your  present  capacity  with  the  Federal 
Home  Loan  Bank,  do  you  receive  reports  from  various 
Federal  Savings  and  Loan  Associations?  (Emphasis 
added.)     A.     Yes. 

Q.  Among  them  do  you  receive  monthly  reports? 
A.     Yes. 

O.  And  are  such  reports  a  part  of  the  official 
records  of  your  office.     A.     They  are. 

O.  Do  you  have  with  you  a  monthly  report  of 
the  Broadway  Federal  Savings  and  Loan  Association 
of  Los  Angeles,  California,  for  June  30,  1947?  A. 
I  do. 

Q.     Will  you  present  it,  please? 

(The  document  referred  to  was  passed  to  counsel.) 

Mr.  Rose:     May  we  approach  the  bench? 

The  Court:     Yes. 

Mr,  Danielson:     May  I  see  it,  counsel? 

(The  document  referred  to  was  passed  to  counsel.) 


By  Mr.  Danielson: 

Q.  Is  that  a  part  of  the  records  that  are  regu- 
larly maintained  by  your  office  in  the  course  of  its 
business  as  an  arm  of  the  government? 

Mr.  Rose:  That  is  objected  to  as  being  incom- 
petent, irrelevant  and  immaterial. 

The  Court:     Overruled. 

The  Witness:  This  particular  sheet  was  the  one 
sent  to  Washington  and  forwarded  to  me  by  the 
chief  supervisor  in  response  to  the  subpoena. 
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Mr.  Rose :     I  ask  that  that  answer  be  stricken  as 
being  hearsay  evidence  and  improper. 

The  Court:     The  last  part  of  it  may  go  out." 

With  respect  to  the  issue  of  appellant's  intent,  the  Gov- 
ernment's evidence  is  again  the  testimony  of  Mrs.  Mildred 
P.  Wilson.  In  substance  Mrs.  Wilson  testified  that  in  a 
conversation  with  appellant,  appellant  stated  that  they 
would  set  up  these  collateral  loans  to  show  on  the  monthly 
report  and  that  after  this  report  had  been  sent  to  the 
Home  Loan  Bank  the  loans  would  be  cancelled.  [Tr.  pp. 
283  and  342.] 

C.  The  insufficiency  of  the  evidence.  The  rule  seems 
to  be  well-settled  that  in  passing  upon  a  motion  for  a 
judgment  of  acquittal  the  Court  must  determine  whether 
upon  the  evidence  a  reasonable  mind  might  fairly  con- 
clude guilt  beyond  a  reasonable  doubt.  If  the  Court 
concludes  that  upon  the  evidence  there  must  be  such  a 
doubt  in  a  reasonable  mind,  the  motion  for  judgment  of 
acquittal  must  be  granted.  To  state  the  rule  another  way, 
if  there  is  no  evidence  upon  which  a  reasonable  mind 
might  fairly  conclude  guilt  beyond  a  reasonable  doubt, 
the  motion  for  judgment  of  acquittal  must  be  granted. 
(See  Curley  v.  United  States,  160  F.  2d  29;  United  States 
V.  Cole,  90  Fed.  Supp.  147,  and  United  States  v.  Marylaitd 
and  Virginia  Milk  Producers'  Association,  90  Fed.  Supp. 
681.) 

(1)  The  insufficiency  of  the  evidence  to  establish  that 
appellant  made  a  report  to  the  Federal  Home  Loan  Bank 
Board.  Appellant  submits  that  there  is  not  a  scintilla  of 
evidence  that  Government's  Exhibit  22-X  was  transmitted 
to,  or  filed  with,  the  Federal  Home  Loan  Bank  Board, 
and  hence  appellant  is  entitled  to  an  acquittal  on  Count  22. 
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The  government's  evidence  merely  shows  that  appellant 
caused  Government's  Exhibit  22-X  to  be  sent  from  the 
Broadway  Federal  Savings  and  Loan  Association  to  the 
Federal  Home  Loan  Bank,  which  is  not  a  crime  under  Title 
12,  Section  1467  of  the  United  States  Code,  which  is  the 
statute  forming  the  basis  for  Count  22.  Mrs.  Mildred 
P.  Wilson's  testimony,  as  indicated  above,  was  that  appel- 
lant gave  her  Government's  Exhibit  22-X  "  to  send  down 
to  the  Home  Loan  Bank  and  that  was  what  was  done." 
[Tr.  p.  278,  lines  12  to  15.]     (Emphasis  added.) 

Mrs.  Mildred  P.  Wilson's  testimony  was  corroborated 
by  that  of  Mr.  Frank  C.  Noon  who  produced  Govern- 
ment's Exhibit  22-X  in  his  "capacity  with  the  Federal 
Home  Loan  Bank''  (Emphasis  added.)  Although  Mr. 
Noon  testified  that  he  was  a  "supervisory  agent  of  the 
Federal  Home  Loan  Bank  Board"  as  well  as  manager  of 
the  Los  Angeles  Branch  of  the  Federal  Home  Loan  Bank 
of  San  Francisco,  there  is  no  testimony  by  Mr.  Noon  that 
Government's  Exhibit  22-X  came  from  the  files  of  the 
Federal  Home  Loan  Bank  Board.  Mr.  Noon's  testimony 
was  very  specific.  Mr.  Noon  was  asked  by  the  government 
prosecutor  whether  in  his  present  capacity  with  the  Fed- 
eral Llome  Loan  Bank  he  received  reports  from  various 
Federal  Savings  and  Loan  Associations  and  whether 
monthly  reports  were  among  them  and  whether  such  re- 
ports were  part  of  the  official  reports  of  his  office  and 
whether  he  had  with  him  a  report  of  the  Broadway  Federal 
Savings  and  Loan  Association  for  June  30,  1947.  Mr. 
Noon  replied  yes  to  these  questions  and  then  produced 
Government's  Exhibit  22-X.  [Tr.  p.  241.]  Upon  being 
asked  whether  Government's  Exhibit  22-X  was  a  part  of 
the  records  that  are  regularly  maintained  by  his  office 
in  the  course  of  its  business  as  an  arm  of  the  government, 
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Mr.  Noon  testified  that  "this  particular  sheet  was  the 
one  sent  to  Washington."  The  balance  of  Mr.  Noon's 
answer  was  stricken  by  the  Court.  [Tr.  p.  245,  lines  5  to 
18,] 

There  is  thus  no  testimony  whatever  to  establish  that 
appellant  caused  Government's  Exhibit  22-X  to  be  sent 
to,  or  filed  with,  the  Federal  Home  Loan  Bank  Board. 

As  a  matter  of  fact,  the  testimony  of  Mr.  Noon  that 
''this  particular  sheet  was  sent  to  Washington"  establishes 
nothing.  There  is  no  testimony  as  to  who  sent  the  docu- 
ment to  Washington,  who  authorized  the  sending  or  to 
whom  the  document  was  sent  in  Washington.  It  would 
be  nothing  but  sheer  speculation  and  guessing  concerning 
who  sent  Government's  Exhibit  22-X  to  Washington,  who 
authorized  the  sending  or  to  whom  the  said  Exhibit  was 
sent.  Certainly  there  is  nothing  in  the  testimony  of 
Mr.  Noon  which  permits  a  reasonable  mind  to  fairly  con- 
clude beyond  a  reasonable  doubt  that  appellant  caused 
Government's  Exhibit  22-X  to  be  sent  to  the  Federal 
Home  Loan  Bank  Board.  To  form  any  such  conclusion, 
the  jury  would  be  required  to  reject  entirely  the  testimony 
of  the  Government's  witness,  Mildred  P.  Wilson,  and 
decide  the  question  on  pure  speculation,  without  any  evi- 
dence at  all. 

The  Government's  evidence  establishes  only  that  Gov- 
ernment's Exhibit  22-X  was  transmitted  to  the  Federal 
Home  Loan  Bank  by  Mrs.  Mildred  P.  Wilson  at  appel- 
lant's direction.  But  this  does  not  establish  a  crime 
under  Section  1467  of  Title  12  of  the  United  States 
Code  under  which  Count  22  of  the  Indictment  is  brought. 
Section  1467  of  Title  12  of  the  United  States  Code  cre- 
ates the  crime  of  false  entry  only  if  the  report  contain- 
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ing  a  false  entry  is  made  to  the  Federal  Home  Loan  Bank 
Board.  The  section  uses  the  term  "board,"  but  "board" 
is  defined  in  Section  1462(a)  of  Title  12  of  the  United 
States  Code  as  meaning  the  Federal  Home  Loan  Bank 
Board.  Section  1467(c)  of  Title  12  of  the  United  States 
Code,  which  is  the  basis  of  Count  22,  does  not  name  the 
Federal  Home  Loan  Bank  at  all  as  one  of  the  agencies 
to  whom  a  false  report  will  constitute  a  crime. 

That  the  Federal  Home  Loan  Bank  to  which  the 
Government's  evidence  shows  appellant  caused  Govern- 
ment's Exhibit  22-X  to  be  sent,  is  an  entirely  separate 
and  distinct  agency  from  the  Federal  Home  Loan  Bank 
Board,  to  which  Count  22  charges  appellant  sent  Govern- 
ment's Exhibit  22-X,  is  too  clear  for  argument. 

Both  the  Federal  Home  Loan  Bank  Board  and  the  Fed- 
eral Home  Loan  Banks  were  created  by  the  Federal  Home 
Loan  Banks  Act  of  1932,  enacted  as  Title  12,  Chapter 
11  of  the  United  States  Code.  The  Federal  Home  Loan 
Bank  Board  was  composed  of  five  (5)  citizens  appointed 
by  the  President  of  the  United  States  by  and  with  the  ad- 
vice and  consent  of  the  Senate.  (See  Sections  1422  and 
1437  of  Title  12  of  the  United  States  Code.) 

On  the  other  hand,  the  United  States  is  divided  into 
between  8  and  12  districts  and  a  Federal  Home  Loan 
Bank  is  established  in  each  district.  The  management 
of  each  Federal  Home  Loan  Bank  is  vested  in  a  board 
of  12  directors,  some  of  whom  are  appointed  by  the  Fed- 
eral Home  Loan  Bank  Board  and  the  others  are  elected 
by  the  Savings  and  Loan  Associations  which  are  mem- 
bers of  the  Federal  Home  Loan  Bank  in  their  district. 
(See  Sections  1422,  1423  and  1427  of  Title  12  of  the 
United  States  Code  for  the  pertinent  provisions.) 
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There  is  thus  one  Federal  Home  Loan  Bank  Board  but 
there  are  between  8  and  12  Federal  Home  Loan  Banks. 
From  Mr.  Noon's  testimony,  it  appears  that  the  bank 
for  this  area  is  the  Federal  Home  Loan  Bank  of  San 
Francisco  with  a  Los  Angeles  Branch.  [Tr.  p.  240.] 
Making  a  report  to  a  Federal  Home  Loan  Bank  is  thus 
making  a  report  to  an  entirely  different  government 
agency  than  making  a  report  to  the  Federal  Home  Loan 
Bank  Board. 

Congress  has  clearly  and  unequivocally  made  a  dis- 
tinction between  the  Board  and  a  Home  Loan  Bank  in 
fixing  criminal  responsibility  for  filing  false  reports. 
Thus,  in  Section  1441(c)  of  Title  12  of  the  United  States 
Code  (The  Federal  Home  Loan  Bank  Act  of  1932)  it 
is  made  a  crime  for  anyone  connected  in  any  capacity 
with  the  Board  or  a  Federal  Home  Loan  Bank  to  make 
a  false  entry  in  a  report  "to  the  (Federal  Home  Loan 
Bank)  board  or  a  Federal  Home  Loan  Bank."  When 
congress  enacted  the  Home  Owners  Loan  Act  of  1933, 
a  year  later,  it  created  the  crime  of  false  entry  in  a  report 
to  the  Federal  Home  Loan  Bank  Board  in  Section 
1467(c)  of  Title  12  of  the  United  States  Code,  which 
is  involved  here,  but  omitted  any  reference  to  a  report 
to  a  Federal  Home  Loan  Bank.  By  including  a  Federal 
Home  Loan  Bank  in  Section  1441(c)  of  Title  12  of  the 
United  States  Code  along  with  the  Federal  Home  Loan 
Bank  Board  but  not  including  a  Federal  Home  Loan  Bank 
along  with  the  Federal  Home  Loan  Bank  Board  in  Sec- 
tion 1467(c)  of  Title  12  of  the  United  States  Code, 
which  latter  section  is  involved  here.  Congress  indicated 
a  clear  legislative  intent  in  the  latter  statute  to  confine 
the  crime  of  false  entry  to  reports  in  the  Federal  Home 
Loan  Bank  Board. 
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The  foregoing-  clearly  and  unequivocally  establishes 
that  the  evidence  fails  utterly  to  prove  that  Government's 
Exhibit  22-X  was  filed  with  the  Federal  Home  Loan 
Bank  Board  and  hence  an  essential  element  of  the  crime 
under  Count  22  is  unproved.  Proof  that  the  Govern- 
ment's Exhibit  22-X  was  filed  with  a  Federal  Home 
Loan  Bank  establishes  no  crime  under  Section  1467(c) 
of  Title  12  of  the  United  States  Code.  An  essential  ele- 
ment of  the  crime  charged  in  Count  22  being  lacking  in 
proof,  there  is  no  evidence  in  this  record  upon  which  a 
reasonable  mind  might  fairly  conclude  guilt  beyond  rea- 
sonable doubt  and  appellant  is  thus  entitled  to  have  his 
motion  for  judgment  of  acquittal  on  Count  22  granted. 

The  government's  proof  would  have  been  insufiicient 
to  sustain  a  conviction  under  Count  22  even  if  Mr.  Noon's 
testimony  had  been  that  he  was  producing  Government's 
Exhibit  22-X  from  the  files  of  the  Federal  Home  Loan 
Bank  Board.  This  would  be  true  because  one  essential 
element  of  the  crime  is  that  appellant  must  make  the 
report  to  the  Federal  Home  Loan  Bank  Board.  The 
mere  drawing  up  or  assembling  of  a  report  which  con- 
tains a  false  entry  does  not  establish  a  crime  under  Sec- 
tion 1467(c)  of  Title  12  of  the  United  States  Code.  It 
is  only  communication  of  the  false  statement  by  the  de- 
fendant to  the  agency  named  in  the  statute  which  con- 
stitutes a  crime.  In  the  case  at  bar  the  government's 
proof,  through  the  testimony  of  Mrs.  Mildred  P.  Wil- 
son, establishes  only  that  appellant  communicated  the 
false  statement  contained  in  Government's  Exhibit  22-X 
to  one  agency  only,  namely,  the  Federal  Home  Loan  Bank. 
If  that  agency  decided  to  send  the  report  to  another 
agency,  namely,  the  Federal  Home  Loan  Bank  Board, 
there  would  still  be  lacking  proof  to  establish  that  appel- 
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lant   caused   the   report   to   be   forwarded    to   the    second 
agency. 

That  communication  of  the  false  statement  by  a  de- 
fendant to  the  agency  named  in  the  statute  constitutes 
the  essence  of  the  crime  of  false  entry  is  established  by 
Rcas  V.  United  States,,  99  F.  2d  752  (C.  C.  A.  4th). 
The  Reas  case  was  a  prosecution  under  Section  1441(a) 
of  Title  12  of  the  United  States  Code.  The  Court  stated 
the  rule  of  law  in  this  convincing  fashion: 

".  .  .  Communication  of  the  false  statement 
to  the  Corporation  constitutes  the  very  essence  of 
the  crime.  It  is  in  this  sense  that  the  statute  con- 
demns the  making  of  a  false  statement  for  the  pur- 
pose of  influencing  the  bank.  The  mere  assembling 
of  the  material  and  its  arrangement  in  a  written 
composition  containing  the  misrepresentation  of 
facts  can  have  no  effect,  and  it  is  only  when  they 
are  communicated  to  the  lending  bank  that  the  crime 
takes  place.  .  .  ."  (Reas  v.  United  States,  99  F. 
2d  752,  755  (C.  C.  A.  4th).) 

(2)  The  Evidence  Is  Insufficient  to  Establish  Any  Intent  to 
Deceive  the  Home  Owners'  Loan  Corporation  or  the 
Federal  Home  Loan  Bank  Board,  Its  Auditors  and  Exam- 
iners. 

Count  22  is  derived  from  Section  1467(c)  of  Title  12 
of  the  United  States  Code,  and  the  instructions  given  by 
the  Court  required  a  finding  by  the  jury  that  appellant 
made  a  false  report  to  the  Federal  Home  Loan  Bank 
Board  with   intent   to  deceive   the   Home   Owners'   Loan 
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Corporation  and  the  Federal  Home  Loan  Bank  Board, 
its  auditors  and  examiners.  [See  p.  434  of  the  Transcript 
of  Record  for  the  Instructions.]  The  record  is  barren 
of  any  testimony  that  appellant  intended  to  deceive  the 
Home  Owners'  Loan  Corporation.  There  is  no  evi- 
dence that  appellant  knew  anything  about  the  Home 
Owners'  Loan  Corporation  or  expected  such  corporation 
to  receive  Government's  Exhibit  22-X  or  act  upon  it. 
This  is  likewise  true  with  respect  to  the  matter  of  intent 
to  deceive  the  Federal  Home  Loan  Bank  Board,  its  audi- 
tors and  examiners. 

The  Government's  evidence  at  best  establishes  no  more 
than  that  appellant  intended  to  deceive  the  Federal  Home 
Loan  Bank.  The  evidence  was  specific  on  this  point. 
Mrs.  Mildred  P.  Wilson,  a  witness  for  the  government, 
testified  twice  in  response  to  questions,  that,  in  her  con- 
versations with  appellant  with  respect  to  setting  up  the 
false  entry  in  Government's  Exhibit  22-X,  appellant  told 
her  that  the  report  was  for  the  Home  Loan  Bank  and 
that  after  the  report  was  made  to  the  Home  Loan  Bank, 
the  loans  which  were  the  false  entries  would  be  can- 
celled. [Tr.  pp.  283  and  342.]  In  the  face  of  Mrs.  Wil- 
son's testimony  there  is  lacking  any  evidence  to  estab- 
lish that  appellant  had  any  intent  to  deceive  the  Home 
Owners'  Loan  Corporation  or  the  Federal  Home  Loan 
Bank  Board,  its  auditors  and  examiners.  This  essential 
element  of  the  crime  charged  in  Count  22  being  lacking  in 
proof,  appellant's  motion  for  judgment  of  acquittal  on 
Count  22  should  have  been  granted. 
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(3)   No    Crime    Under    Section    1467(c)    of    Title    12    of    the 
United  States  Code,  as  Alleged  in  Count  22  of  the  Indict- 
ment,  Could  Have  Been  Committed  by  Appellant  on  or  t 
About    June   30,    1947,   as   the   Federal   Home   Loan   Bank  t 
Board   Was   Not  in   Existence  at   Such  Time. 

Reference  is  made  to  Executive  Order  No.  9070,  ef- 
fective date  February  24,   1942   {Title  50,  United  States  r 
Code,   App.    Sec.   601,    First   War    Powers   Act)    which  i 
states  in  part  as  follows: 

"1.     The  following  agencies,  functions,  duties  and  i 
powers    are    consolidated    into    a    National    Housing  • 
Agency  and  shall  be  administered  as  hereinafter  pro- 
vided under  the  direction  and  supervision  of  a  Na-  ■ 
tional  Housing  Administrator:     .     .     . 

(h)  All  functions,  powers  and  duties  of  the  Fed- 
eral Home  Loan  Bank  Board  and  of  its  members." 

Section  8  of  the  same  Executive  Order  reads  in  part 
as  follows: 

"The  following  personnel  are  not  transferred  here- 
under:    .     .     . 

(2)  the  members  of  the  Federal  Home  Loan  Bank 
Board  other  than  the  Chairman  .  .  .  The  offices 
of  the  foregoing  personnel  excepted  from  transfer 
by  this  paragraph  are  hereby  vacated  for  the  dura- 
tion of  this  order :  Provided,  That  the  offices  of  the 
members  of  the  Federal  Home  Loan  Bank  Board 
shall  not  be  vacated  until  sixty  days  from  the  date 
of  this  order." 
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The  appellant  is  charged  in  Count  No.  22  of  the  Indict- 
ment with  having  committed  the  crime  of  false  entry  by- 
making  and  causing  to  be  made  a  false  entry  in  a  report 
to  the  Federal  Home  Loan  Bank  Board  on  or  about  June 
30,  1947.  It  is  respectfully  submitted  that  in  view  of  the 
above  Executive  Order,  no  Federal  Home  Loan  Bank 
Board  was  then  in  existence,  and  for  that  reason,  no 
crime  could  be  committed  in  a  report  to  a  defunct  agency. 

On  July  27,  1947,  practically  a  month  after  the  alleged 
crime  was  committed  by  the  appellant,  reorganization 
Plan  No.  3  of  1947  became  effective  (Title  5  of  the 
United  States  Code,  Sec.  133Y-16)  which  set  up  a  hous- 
ing and  home  financing  agency.  As  part  of  said  agency, 
Section  1  provides  as  follows: 

"There  shall  be  in  said  Agency  constituent  agencies 
which  shall  be  known  as  the  Home  Loan  Bank  Board, 
the  Federal  Housing  Administration,  and  the  Public 
Housing  Administration."     (Emphasis  supplied.) 

Section  2  of  the  same  Plan  states  as  follows: 

"Sec.  2.  Home  Loan  Bank  Board,  (a)  The 
Home  Loan  Bank  Board  shall  consist  of  three  mem- 
bers appointed  by  the  President  by  and  with  the  ad- 
vice and  consent  of  the  Senate    .    .    ." 

Section  2  of  the  reorganization  Plan  No.  3  of  1947 
hereinabove  cited  then  continues  to  state  further  the  exact 
functions  of  the  new  "Home  Loan  Bank  Board"  which 
as  far  as  organization  is  concerned,  as  well  as  far  as 
powers  and  duties  are  concerned,  are  entirely  different 
and  distinct  from  the  Federal  Home  Loan  Bank  Board  in 
existence  prior  to  1942. 
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It  is,  therefore,  respectfully  submitted  that  on  the  date 
of  the  alleged  offense  in  Count  No.  22  of  the  Indictment, 
namely,  June  30,  1947,  no  Federal  Home  Loan  Bank 
Board  was  then  in  existence,  and  the  Court's  attention  is 
further  invited  to  the  fact  that  the  Federal  Home  Loan 
Bank  Board  was  never  reorganized  but  a  new  agency 
was  created  in  the  reorganization  Plan  No.  3  of  1947, 
effective  July  27,  1947. 

ir. 

The  Court  Erred  in  Admitting  Evidence  During  the 
Trial  Over  the  Objection  of  Appellant  in  That  the 
Court  Admitted  in  Evidence  Government's  Ex- 
hibit 22-X  After  Objection  Had  Been  Made  That 
It  Was  Immaterial,  Incompetent  and  Irrelevant. 

The  Government's  evidence  relating  to  Government's 
Exhibit  22-X  has  been  discussed  under  Point  I,  supra. 
This  evidence  established  merely  that  appellant  caused  the 
report,  identified  as  Government's  Exhibit  22-X,  to  be 
sent  to  the  Federal  Home  Loan  Bank.  The  making  of 
a  false  report  to  a  Federal  Home  Loan  Bank  is  not  a 
crime  under  Section  1467(c)  of  Title  12  of  the  United 
States  Code,  nor  was  appellant  charged  with  making  such 
a  report  to  a  Bank  in  Count  22. 

Government's  Exhibit  22-X,  therefore,  had  no  rele- 
vancy and  did  not  tend  to  establish  appellant's  guilt  as 
charged  in  Count  22,  and  the  trial  court  erred  in  admitting 
the  Exhibit  in  evidence  over  the  appropriate  objection  of 
appellant  that  it  was  incompetent,  irrelevant  and  immate- 
rial.     [Tr.  p.  345.] 
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Statement  of  the  Case  Relating  to  Count  No.  24. 

On  March  22,  1949,  appellant  Herbert  A.  Howard 
was  the  President  of  liroadway  Federal  Savings  and 
Loan  Association  of  Los  Angeles,  which  was  an  organ- 
ization acting  under  the  laws  of  the  United  States  and 
in  possession  of  a  charter  issued  pursuant  to  the  Home 
Owners  Loan  Act  of  1933.  [Tr.  p.  39.]  Count  No.  24 
of  the  indictment  charges  appellant  with  violation  of 
United  States  Code,  Title  18,  Section  1006,  and  particu- 
larly, that  on  March  22,  1949,  appellant,  as  President  of 
the  Broadway  Federal  Savings  and  Loan  Association  of 
Los  Angeles, 

"with  intent  to  deceive  Home  Owners  Loan  Corpo- 
ration and  Federal  Home  Loan  Bank  Board,  its  audi- 
tors and  examiners,  did  make  and  cause  to  be  made, 
a  false  entry  in  a  report  to  the  Federa)  Home  Loan 
Bank  Board,  namely,  an  affidavit  of  the  president 
of  said  association,  attached  to  the  report  of  examina- 
tion of  said  association  as  at  the  close  of  business 
March  8,  1949,  which  said  affidavit  is  false  in  that 
it  alleges  that  all  of  the  assets  recorded  on  the  asso- 
ciation's books  are  in  full  force  and  effect  and  that 
the  signatures  appearing  thereon  are  genuine,  where- 
as in  truth  and  in  fact,  there  was  recorded  on  the 
records  of  said  association  the  following  notes  bear- 
ing the  signature  of  one  .  .  .  Vashti  Peake, 
Loan  No.  27A — Vashti  Peake,  and  said  signatures 
were  false  and  forged  as  the  defendant  then  and 
there  knew."     [Tr.  p.   15.] 

Frank  C.  Noon,  a  government  witness,  testified  that 
he  is  the  manager  of  the  Los  Angeles  branch  of  the 
Federal  Home  Loan  Bank  of  San  Francisco  and  super- 
visory agent  for  the  Federal  Home  Loan  Bank  Board  and 
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that  he  had  been  connected  with  the  Home  Loan  Bank 
for  eighteen  years.  [Tr.  p.  240.]  He  further  testified 
that  in  his  capacity  with  the  Federal  Home  Loan  Bank 
he  received  reports  from  various  Federal  Savings  and 
Loan  Associations.  [Tr.  p.  241.]  Mr.  Noon  further 
testified  as  follows: 

"Q.  Mr.  Noon,  do  you  have  in  your  possession 
report  of  the  Federal  Savings  and  Loan  Association's 
examiner  pertaining  to  the  Broadway  Federal  Sav- 
ings and  Loan  Association  dated  on  or  about  March 
22,  1949?  A.  I  have  a  certificate  of  the  examiner 
in  charge  and  the  affidavit  of  the  president  or  secre- 
tary on  the  same  sheet. 

Q.  For  the  same  date,  March  22,  1949?  A.  The 
affidavit  is  March  22,  1949. 

Q.  Will  you  produce  it,  please?  A.  (Producing 
document  referred  to.) 

Mr.  Danielson:  I  ask  that  this  document  be 
marked  Government's  exhibit  next  in  order  under 
Count  24,  your  Honor. 

The  Court:     It  may  be  received. 

The  Clerk:     24-B    for    identification? 

The  Court :     No,  it  may  be  received  in  evidence. 

Mr.  Jefferson:  I  object  to  it,  that  there  is  an 
insufficient  foundation  laid  for  it,  no  relevancy  at  all 
has  been  shown  relative  to  the  document  now  being 
offered. 

The  Court:     Overruled. 

Mr.  Rose:  And  it  does  not  appear  that  this  is  a 
part  of  the  Home  Loan  Bank  Board's  report.  It 
appears  to  be  just  one  sheet. 

The  Court:     Overruled. 

The  Clerk:     24-B   in  evidence,  your  Honor? 
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The  Court:     24-B  in  evidence. 

(The  document  referred  to  was  marked  Govern- 
ment's Exhibit  No.  24-B  and  received  in  evidence.) 

Mr.  Danielson:  And  is  that  certificate  part  of 
the  official  records  of  your  office? 

The  Witness:     It  is. 

Mr.  Danielson:  No  further  questions  from  this 
witness  on  direct  examination,  your  Honor."  [Tr. 
p.  254,  line  17,  to  p.  255,  line  23.] 

Exhibit  24-B  is  marked  as  page  "17"  at  the  bottom 
of  said  exhibit.  On  cross-examination,  Mr.  Noon  tes- 
tified : 

"Q.  By  Mr.  Rose:  You  don't  know  under  what 
circumstances  you  received  that  last  page  over  there, 
of  your  own  knowledge,  do  you?     A.     Yes. 

Q.  Who  handed  that  last  page  to  you?  A.  I 
wrote  to  the  Chief  Supervisor  in  Washington  in 
response  to  a  subpoena  and  asked  him  to  send  it  to 
me,  and  I  received  it  in  the  mail. 

Q.  I  know.  Maybe  my  question  wasn't  clear. 
You  don't  know  how  that  last  page  came  into  the 
hands  of  any  government  branch,  do  you?    A.     No. 

Q.  Yon  don't  know  under  zvhat  circmnstanees 
that  signature  of  Mr.  Hozvard,  if  it  is  Mr.  Hozvard's 
signature,  came  to  he  on  that  piece  of  paper?  A. 
No,  I  have  no  personal  knozvledge  of  it."  [Tr.  p. 
268,  line  26,  to  p.  269,  line  15.] 

Appellant  testified  concerning  the  same  exhibit  as 
follows : 

"Q.  By  Mr.  Jefferson:  I  now  direct  your  at- 
tention, Mr.  Howard,  to  Government's  Exhibit  24-B, 
and  ask  you  to  examine  that  document?  A.  Yes, 
sir,  it  is  my  signature. 
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Q.  Will  you  state  the  circumstances  under  which 
you  put  your  signature  on  that  document?  A.  I  saw 
this  paper  was  laying  on  my  desk,  and  Mr.  Manley 
in  going  out  to  lunch — ^^that  is  the  bank  examiner — 
asked  me,  said  'Mr.  Howard,  at  your  convenient  time, 
I  would  like  for  you  to  sign  some  papers  I  place  on 
your  desk.'  On  the  following  day,  I  signed  this  in- 
strument. 

The  Court:     May  I  ask  a  question? 

Mr.  Jefferson:     Yes,  your  Honor. 

The  Court :  I  understand  from  the  testimony  that 
has  been  produced,  and  also  from  the  memorandum 
itself,  that  that  was  page  17  of  a  report.  Now,  when 
you  say  the  papers  were  on  your  desk,  do  you  mean 
just  that  sheet  or  the  entire  report? 

The  Witness:     Just  this  sheet. 

The  Court:     Just  this  sheet? 

The  Witness:  Yes,  and  another — there  was  two 
other  short  forms. 

The  Court:  But  the  other  17  sheets  of  that  report 
were  not  with  the  affidavit? 

The  Witness:     No,  your  Honor. 

Q.  By  Mr.  Jefferson:  What  was  the  date  that 
this  Mr.  Manley  was  in  the  Broadway  making  an 
examination  and  handed  you  this  sheet?  A.  I  think 
it  is  sometime  in  March  or  April. 

Q.  When  you  signed  this,  you  say  you  signed  it 
the  next  day,  what  did  you  do  with  it  after  you 
signed  it?     A.     I  left  in  on  my  desk  that  evening. 

Q.  Do  you  know  who  picked  the  sheet  up?  A.  I 
don't  know.     I  couldn't  recall. 

Q.  When  did  you  next  see  the  sheet  again  after 
seeing  it  on  your  desk?  A.  I  think  today,  this  is  the 
first  time."     [Tr.  p.  403,  line  10,  to  p.  404,  line  19.] 
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On  April  12,  1948,  one  Vassar  Lee  Burks  made  an  ap- 
plication for  a  loan  of  $30,000.00  with  the  Broadway 
Federal  Savings  and  Loan  Association  of  Los  Angeles,  on 
property  located  at  625  East  49th  Street,  Los  Angeles, 
California.  [Deft.  Ex.  MMMM  24.]  After  the  loan 
was  set  up  on  the  books  of  the  association,  Mrs.  Burks 
cancelled  the  transaction  in  escrow  and  her  deposit  was 
refunded  to  her.  At  the  time  of  this  cancellation,  three 
sisters  were  working  either  for  the  Broadway  Federal 
Savings  and  Loan  Association  of  Los  Angeles,  or  for 
Mr.  Herbert  A.  Howard.  Vashti  Peake,  now  known  as 
Vashti  Cottman,  was  working  in  the  real  estate  office  of 
appellant,  an  office  distinct  and  separate  from  the  associa- 
tion. Alma  Moore,  the  second  sister  and  Mildred  P. 
Wilson,  the  third  sister,  were  both  employed  in  the  office 
of  the  Broadway  Federal  Savings  and  Loan  Association 
of  Los  Angeles.  After  Mrs.  Burks  had  cancelled  the 
escrow  and  the  loan,  Mildred  P.  Wilson  and  Alma  Moore, 
the  two  sisters  employed  by  the  Broadway  Federal  Savings 
and  Loan  Association  of  Los  Angeles,  decided  that  they 
would  like  to  take  over  the  property  and  carry  it  in  the 
name  of  their  sister  Miss  Vashti  Peake  for  the  reason  that 
both  were  married  and  Alma  Moore  was  contemplating 
a  divorce  from  her  husband.  [Tr.  p.  398,  line  26,  to  p.  399, 
line  4;  p.  401,  lines  17-23.] 

On  August  2,  1948,  Vashti  Peake  signed  an  application 
for  a  loan  in  the  amount  of  $22,500.00  payable  in  install- 
ments of  $200.00  per  month.  [Deft.  Ex.  E.]  Vashti 
Peake  testified  that  the  signature  on  the  application  for 
the  loan  was  her  signature.  The  property  was  appraised 
and  inspected  and  the  loan  approved  by  appraisers  G.  W. 
McKinney,  H.  C.  Hudson,  and  M.  Earle  Grant.  [Deft. 
Ex.  E.] 
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Vashti  Peake  further  testified  that  the  signature  on  a 
note  for  $21,500.00  and  a  deed  of  trust  securing  said  note, 
dated  September  1,  1948,  were  not  her  signatures.  [Govt. 
Ex.  24-A.] 

Vashti  Peake  further  testified  that  the  signature  on  the 
original  as  well  as  on  the  duplicate  "Notice  of  Comple- 
tion" [Deft.  Exs.  F  and  G],  were  her  signatures.  Her 
sister  Mildred  P.  Wilson  testified  concerning  the  note 
and  trust  deed  [Deft.  Ex.  24-a]  that  the  signatures  on  said 
note  and  trust  deed  were  those  of  the  other  sister,  Alma 
P.  Moore,  and  that  Mrs.  Wilson  notarised  the  signature 
on  the  deed  of  trust  knozving  that  Alma  Moore  had  signed 
the  third  sistei^'s  name.  Specifically  concerning  the  ac- 
knowledgment of  the  signature  of  Vashti  Peake  on  the 
deed  of  trust,  Mrs.  Wilson  testified  as  follows:  j 

"Q.  By  Mr.  Rose :  Do  you  know  who  signea 
the  name  of  Vashti  Peake  above  your  acknowledg- 
ment? 

Mr.  Danielson:  I  object  to  that  question  on  the 
same  ground.  It  pertains  to  Count  24.  It  is  beyond 
the  scope  of  the  direct  and  improper  cross. 

The  Court:     Overruled. 

The  Witness:     State  your  question  again,  please. 

Mr.  Rose:     Will  you  read  the  question? 

(The  last  question  was  read  by  the  reporter.) 

The  Witness:     Yes,  I  do. 

Q.  By  Mr,  Rose:  Who  was  it?  A.  Alma  P. 
Moore. 

Q.     Your  sister?     A.     Yes,  my  sister. 

Q.  Vashti  Peake  is  also  your  sister?  A.  That 
is  correct. 

Q.  You  notarized  the  signature,  knowing  that 
Alma  P.  Moore  had  signed  your  sister's  name?  A. 
That  is  correct. 
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Q.  And  that  is  your  si.ei-natiire?  A.  Yes,  that  is 
my  signature."     [Tr.  p.  337,  Hues  6-26.] 

Mrs.  Wilson  testified  further  concerning  this  acknowl- 
edgment as  follows : 

"Q.  (By  Mr.  Danielson):  What  was  said,  Mrs. 
Wilson?  A.  Mr.  Howard  asked  me  to  notarize  this 
signature. 

Q.  What  did  you  say,  if  anything?  A.  I  asked 
him,  how  could  I  notarize  it  because  I  knew  Vishta 
didn't  sign  that. 

Q.  What  did  he  say,  if  anything?  A.  He  said 
that  I  take  full  responsibility  for  anything  that  hap- 
pens at  this  association."  [Tr.  p.  339,  line  22,  to  p. 
340,  line  2.] 

During  the  month  of  September  or  October,  1948,  the 
sisters  decided  not  to  go  through  with  the  transaction.  At 
that  time  construction  had  started  on  the  building  and  was 
then  in  progress.  Appellant  took  over  the  property  in- 
cluding the  loan  and  furnished  additional  moneys  to  com- 
plete construction  of  the  building.     [Tr.  p.  406,  line  16,  to 

p.  408,  line  7.] 

He  paid  the  difference  between  $33,000.00,  the  total  cost 
of  the  building,  and  the  loan  of  $21,500.00,  out  of  his  own 
pocket. 

On  July  5,  1949,  Appellant  paid  off  the  entire  loan,  in 
cash,  in  the  amount  of  $20,746.92.  [Deft.  Ex.  NNNN 
24;  Tr.  p.  408,  lines  12-22.]  He  resold  the  property  to 
Olivia  Daniels,  a  real  estate  broker  in  his  office.  This 
sale  is  evidenced  by  escrow  instructions  [Deft.  Ex.  J  (5)- 
24]  dated  September  2,  1949.  The  purchase  by  Olivia 
Daniels  of  Appellant's  property  as  evidenced  by  the  escrow 
instructions,  was  in  part  facilitated  by  way  of  a  $25,000.00 
loan  dated  August  6,  1949  and  evidenced  by  Government's 
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Exhibit  24-C,  including  a  check  to  Appellant  in  the  amount 
of  $24,849.50,  dated  September  12,  1949. 

During  1949,  Appellant  discharged  Alma  Moore  from 
her  position  at  the  Broadway  Federal  Savings  and  Loan 
Association  of  Los  Angeles,  on  the  ground  of  repeated 
drunkenness.  Shortly  thereafter  Appellant  discharged 
Mildred  P.  Wilson  as  an  employee  of  the  Broadway  Fed- 
eral Savings  and  Loan  Association  of  Los  Angeles  on  the 
ground  of  non-cooperation  with  other  employees  of  the 
Association.  Shortly  after  the  discharge  of  the  two  sis- 
ters, Vashti  Peake  resigned  from  her  position  in  the  real 
estate  office  of  Appellant. 

Government's  Exhibit  24-B  entitled  Certificate  of  Ex- 
aminer in  Charge  and  Affidavit  of  President  or  Secretary, 
dated  March  22,  1949,  shows  that  the  signature  of  Herbert 
A.  Howard  as  President  was  purportedly  subscribed  and 
sworn  to  on  the  22nd  day  of  March,  1949,  before  Orville 
M.  Manley,  Examiner.  Mr.  Manley  was  not  called  by  the 
government  and  did  not  testify.  The  only  evidence  of 
delivery  or  non-delivery  of  this  document  contained  in  the 
record  of  this  case,  is  the  testimony  of  H.  A.  Howard  that 
said  document  was  not  subscribed  and  sworn  to  before  the 
examiner  nor  was  it  delivered  to  the  examiner  nor  did  he 
authorize  its  delivery  to  any  person  whomsoever. 

Specification  of  Errors  Relied  Upon  by  Appellant 
Concerning  Count  No.  24. 

1.  The  indictment  fails  to  allege  facts  sufficient  to  con- 
stitute an  offense  against  the  United  States  in  that  Count 
24  of  the  indictment  charges  the  making  of  a  false  entry 
in  the  report  to  the  Federal  Home  Loan  Bank  Board,  but 
such  entry  is  not  a  Federal  crime  under  Section  1006  of 
Title  18  of  the  United  States  Code,  and  no  Federal  Home 
Loan  Bank  Board  was  then  in  existence.  ^ 
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2.  The  Court  erred  :n  a-imit^'nof  e-  ■■'.■tr.a  1"T'.-  "-t 
rial  over  the  objecii'jc  by  Defendan:  :r.  'j:3.z  ■J-e  C.:tir* 
admitted  in  e^-idence  Government's  Ex'-:':::  Z-^B.  -i:e  ;:iir- 
»rted  affidavit  of  preside-.:  H.  A.  K:-vari  wrthotrt  snj 
■otindation  having  been  lard  for  its  adnnsskSatj. 

3.  The  Court  erred  in  failing'  to  give  certarn  rcqaested 
ns  mictions  to  the  Jury  and  particularly  deferKfant''s  m- 
ftruction  No.  3  [Tr.  p.  66]  and  defendant's  LUatiuLUon 
^o.  62.  [Tr.  p.  72.  line  22.  to  p.  73.  line  8;  excepted  to 
Lt  Tr.  p.  489.  lines  6-12.] 

4.  The  Court  erred  in  giving  certain  instractians  to 
Jhe  jurv-  to  which  Appellant  duly  excepted,  as  follows: 
[a)  The  Court's  instructions  reported  at  page  46S.  Knes 
17  to  22.  and  page  45^.  lines  12  to  19.  eiccepted  to  at  page 
^6.  lines  8  to  IS.  of  Reporter's  Transcript,  and  ( b)  tine 
Court's  instruction  reported  at  page  45^.  lines  20  to  26. 
^cepted  to  at  page  485.  lines  12  to  23.  Reporter''3  Trans- 
nipt. 

5.  The  CotLTt  erred  in  denying  def aidant's  matkn  to 
dismiss  the  indictment  and  for  judgment  of  acqcrrttal  cm 
±ie  foUoirii^  grounds:  that  the  evidoice  is  not  ^(ifTwrniil 
to  sustain  a  conviction  on  count  24  of  tise  fndwtHiml.  in 
±iat  there  is  a  complete  lack  of  evidence  in  the  recand  m 
this  case  to  establish:  (a)  that  defendant  H.  A.  Howard. 
DT  any  other  person,  made  a  report  to  the  Federal  Hook 
Loan  Bank  Board  on  or  about  March  22.  1^19,  (b) 
that  there  is  in  existence  any  report  of  esaminatiao  of  die 
Broadwav  Federal  Savings  and  Loan  AssociaticKi  of  Los 
Angeles  as  at  the  close  of  business  March  8,  1949,  (c) 
my  intent  to  defraud  or  deceive  the  Federal  Home  Loan 
Bank  Board,  (d)  that  there  was  any  Federal  Hodk  Loan 
Bank  Board  then  in  existence:  (e)  tfat  defendant  knew 
Dr  had  any  reason  to  know  that  die  ajgmtmc  of  Vasfad 
Peake  oo  the  promissory  note  was  false  or  forged. 
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ARGUMENT  ON  COUNT  NO.  24. 

I. 

The  Indictment  Fails  to  Allege  Facts  Sufficient  to 
Constitute  an  Offense  Against  the  United  States 
in  That  Count  24  of  the  Indictment  Charges  the 
Making  of  a  False  Entry  in  the  Report  to  the  Fed- 
eral Home  Loan  Bank  Board,  but  Such  Entry  Is 
Not  a  Federal  Crime  Under  Section  1006  of  Title 
18  of  the  United  States  Code,  and  No  Federal 
Home  Loan  Bank  Board  Was  Then  in  Existence. 

Section   1006  of  Title   18  of  the   United  States  Code 
reads  in  part  as  follows : 

"Whoever,  being  an  officer,  agent  or  employee 
of  or  connected  in  any  capacity  with  the  Reconstruc- 
tion Finance  Corporation,  Federal  Deposit  Corpora- 
tion, Home  Owners'  Loan  Corporation,  Farm  Credit 
Administration,  Federal  Housing  Administration, 
Federal  Farm  Mortgage  Corporation,  Federal  Crop 
Insurance  Corporation,  Farmers'  Home  Corporation, 
or  any  land  bank,  intermediate  credit  bank,  bank  for 
cooperatives  or  any  lending,  mortgage,  insurance, 
credit  or  savings  and  loan  corporation  or  associa- 
tion authorized  or  acting  under  the  laws  of  the 
United  States,  with  intent  to  defraud  any  such  insti- 
tution or  any  other  company,  body  politic  or  corp- 
orate, or  any  individual,  or  to  deceive  any  officer, 
auditor,  examiner  or  agent  of  any  such  institution 
or  of  department  or  agency  of  the  United  States, 
makes  any  false  entry  in  any  book,  report  or  state- 
ment of  or  to  any  such  institution  .  .  ."  is  guilty 
of  an  offense.     (Emphasis  added.) 
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The  statute  consists  of  four  separate  parts  and  defines: 

(1)  the  person  who  may  be  charged  with  the  crime 
of  false  entry; 

(2)  the    type    of    false    entry    which    is    jnmishable; 

(3)  the  persons,  individual  or  corporate,  which  the 
wrongdoer  may  intend  to  defraud;  and 

(4)  the  persons,  individual  or  corporate,  which  the 
wrongdoer  may  intend  to  deceive. 

In  the  light  of  the  analysis  hereinabove  set  forth,  the 
statute  defines  (1)  the  wrongdoer,  and  (2)  the  type  of 
report,  as  follows : 

"Whoever,  being  an  officer,  agent  or  employee  of 
or  connected  in  any  capacity  with  the  Reconstruction 
Finance  Corporation,  Federal  Deposit  Insurance  Cor- 
poration, Home  Owners'  Loan  Corporation,  Farm 
Credit  Administration,  Federal  Housing  Administra- 
tion, Federal  Farm  Mortgage  Corporation,  Federal 
Crop  Insurance  Corporation,  Farmers'  Home  Cor- 
poration, or  any  land  bank,  intermediate  credit  bank, 
bank  for  cooperatives  or  any  lending,  mortgage,  in- 
surance, credit  or  savings  and  loan  corporation  or 
association  authorized  or  acting  under  the  laws  of 
the  United  States.  .  .  .  makes  any  false  entry  in 
any  book,  report  or  statement  of  or  to  any  such  insti- 
tution," is  guilty  of  an  offense. 

The  persons  which  the  wrongdoer  may  intend  to  de- 
fraud or  deceive  are  defined  as  follows: 

".  .  .  ,  with  intent  to  defraud  any  such  institu- 
tion or  any  other  company,  body  politic  or  corporate, 
or  any  individual,  or  to  deceive  any  officer,  auditor, 
examiner  or  agent  of  any  such  institution  or  of  de- 
partment or  agency  of  the  United   States,    .    .    ." 
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The  term  "any  institution"  appears  three  times  in  his 
statute.     The  statute  defines  the  false  entry  as  an  entry 
in  any  book,  report  or  statement  of  or  to  any  such  insti-  f 
tution,  with  intent  to  defraud  any  such  institution    .    . 
or  to  deceive  any  officer,  auditor,  examiner  or  agent  of  i 
any  such  institution    ... 

The    type    of    person    or    corporation    affected    by    the  • 
wrong-doer's  intent  to  defraud  is  not  Hmited  in  this  sta- 
tute to  "any  such  institution,"  but  the  scope  of  the  statute  * 
is  broadened  by  inchiding  the  intent  to  defraud  any  other 
company,    body    poHtic   or   corporate,    or   any    individual,  ' 
and  the  scope  of  the  statute  is  further  broadened  by  in- 
cluding in  the  intent  to  deceive  "any  officer,  auditor,  ex- 
aminer or  agent  of  department  or  agency  of  the  United 
States." 

In  other  words,  an  officer,  agent  or  employee  of  insti- 
tution "A"  who  makes  any  false  entry  on  any  book,  re- 
port or  statement  of  or  to  any  such  institution  "A,"  with 
intent  to  defraud  "A"  or  "B"  or  with  intent  to  deceive  any 
officer,  auditor,  examiner  or  agent  of  "A"  or  "C,"  is 
guilty  of  an  offense. 

While  the  scope  of  the  statute  was  broadened  as  far  as 
the  intent  to  deceive  or  defraud  is  concerned,  by  making 
it  a  criminal  offense  to  make  a  false  entry  in  a  report  with 
intent  to  deceive  any  department  or  agency  of  the  United 
States,  the  statute  was  not  broadened  as  to  include  entries 
in  reports  to  agencies  other  than  those  specifically  enum- 
erated in  the  first  part  of  the  statute. 

The  most  obvious  reason  for  such  a  conclusion  is  the 
fact  that  the  statute  recites  specifically  the  institutions, 
in  the  first  part,  to  which  a  report  is  made.     Otherwise, 
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the  specific   enumeration   of   the  organizations   would   be 
meaningless  and  the  statute  would  in  effect  read: 

"Whoever,  being  an  officer,  agent  or  employee  of 
or  connected  in  any  capacity  with  any  department  or 
agency  of  the  United  States  makes  any  false  entry 
in  any  book,  report  or  statement  of  or  to  any  de- 
partment or  agency  of  the  United  States  with  intent 
to  defraud  any  department  or  agency  of  the  United 
States  or  to  deceive  any  officer,  auditor,  examiner 
or  agent  of  any  department  or  agency  of  the  United 
States    .    .    ."is  guilty  of  an  offense. 

There  is  no  longer  any  place  for  the  specific  enumera- 
tion made  in  Section  1006  of  Title  18  of  the  United  States 
Code  under  such  a  construction  of  the  statute.  It  is. 
therefore,  respectfully  submitted  that  a  false  entry  in  a 
report  is  a  crime  under  this  statute  only  if  the  report  was 
made  to  one  of  the  institutions  specifically  enumerated,  as 
follows : 

(1)  Reconstruction  Finance  Corporation, 

(2)  Federal  Deposit  Insurance  Corporation. 

(3)  Home  Owners'  Loan  Corporation, 

(4)  Farm  Credit  Administration, 

(5)  Federal  Housing  Administration, 

(6)  Federal  Farm  Mortgage  Corporation, 

(7)  Federal  Crop  Insurance  Corporation, 

(8)  Farmers'  Home  Corporation. 

(9)  Any  Land  bank, 

(10)  Intermediate  Credit  bank, 

(11)  Bank  for  cooperatives, 

(12)  Any  lending,  mortgage,  insurance,  credit 
or  savings  and  loan  corporation  or  association  auth- 
orized or  acting  under  the  laws  of  the  L'nited  States. 
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The  Court's  attention  is  invited  to  Section  1014  of  < 
Title  18,  of  the  United  States  Code,  which  makes  it  a  i 
crime  to  make  any  false  statement  or  report  for  the  pur- 
poses of  influencing  in  any  way  the  action  of  .  .  .  .  a  i 
Federal  Home  Loan  Bank,  the  Federal  Home  Loan  Bank  • 
Board,  the  Home  Owners'  Loan  Corporation,  a  Federal  1 
Savings  and  Loan  Association    .    .    . 

It  is  significant  that  Section  1467(c)  of  Title  12  of  the  • 

United  States   Code   which   was    repealed   when    Section  \ 

1006  of  Title  18  of  the  United  States  Code  was  enacted,  . 

makes  any  false  entry  in  any  book,  report  or  statement  : 

of  or  to  the  (1)  Board,  or  (2)  the  Home  Owners'  Loan  i 

Corporation,  or  (3)  an  association,  a  crime  and  fails  to  > 
further  enumerate  any  other  agency  or  department  of  the 

United  States,  and  that  the  language  of  this  section  was  . 

carried  over  into  Section  1006  of  Title  18  of  the  United  I 
States  Code  by  omitting  the  "Board." 

Count  24  of  the  indictment  charges  the  defendant  with  i 

a  violation  of  Section    1006  of  Title   18  of   the  United  i 

States   Code  and   specifically  with  making  a   false  entry  • 

in  a  report  to  the  Federal  Home  Loan  Bank  Board.    The  • 

Court's   instruction   stating   the   elements   of   the   oifense  ■ 
charged  in  Count  No.  24  states  in  part  as  follows: 

"That  while  so  employed,  he  did  make  and  cause 

to  be  made  a  false  entry  in  a  report  to  the  Federal  I 
Home  Loan  Bank  Board."     [Tr.  p.  455,  lines  1-3.] 

It  is  respectfully  submitted  that  the  instruction  as  well  I 

as  the  indictment  fails  to  state  facts  which  Section  1006  > 
of  Title  18  of  the  United  States  Code  makes  an  offense. 

In    that    section,    it    fails    to    specifically    enumerate    the  ■ 
"Federal  Home  Loan  Bank  Board,"  as  one  of  the  agen- 
cies to  which  such  a  report  may  be  made. 
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While  a  construction  and  interpretation  of  a  criminal 
statute  is  based  on  two  propositions,  namely  (1)  to  give 
effect  to  the  intention  of  the  Legislature,  and  (2)  to  give 
the  statute  a  narrow  construction  (one  of  the  basic  prin- 
ciples of  the  interpretation  of  criminal  statutes),  it  is  not 
permissible  to  add  to  the  statute  terms  which  cannot  be 
found  therein. 

When  Section  1006  of  Title  18  of  the  United  States 
Code  was  re-drafted  to  replace  Section  1467 fc)  of  Title 
12  of  the  United  States  Code,  which  was  promptly  re- 
pealed on  the  date  that  Section  1006  of  Title  18  became 
effective,  the  Legislature  could  have  included  the  Federal 
Home  Loan  Bank  Board  as  one  of  the  institutions  of  or 
to  whom  a  false  entry  in  a  report  constituted  a  crime. 
The  failure  of  the  Legislature  to  list  the  Federal  Home 
Loan  Bank  Board  must,  according  to  the  rules  of  con- 
struction and  interpretation  of  statutes,  be  assumed  to  be 
an  intentional  omission,  for  it  is  one  of  the  rules  of 
construction  and  interpretation  of  statutes  that  a  specific 
enumeration  of  terms  excludes  just  as  specifically  any 
omitted  term. 

Count  24  of  the  indictment  charges  the  making  of  a 

false  entry  in  the  report  to  the  Federal  Home  Loan  Bank 

Board,  in  an  affidavit  by  defendant  on  March  22,   1949. 

It  is  respectfully  submitted  that  on  said  date  no  Federal 

I  Home  Loan  Bank  Board  was  then  in  existence. 

I      The  Federal  Home  Loan  Bank  Board  was  created  un- 
i  der  the  Federal  Home  Loan   Bank  Act  and  particularly 

Section  1437  of  Title  12  of  the  United  States  Code  which 

reads,  in  part,  as  follows: 

"For  the  purposes  of  this  chapter,  there  shall  be  a 
Board  to  be  known  as  the  'Federal  Home  Loan  Bank 
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Board'  which  shall  consist  of  five  citizens  of  the 
United  States  appointed  by  the  President  of  the 
United  States  by  and  with  advice  and  consent  of 
the  Senate.     .     .     ." 

Executive  Order  No.  9070,  effective  date  February  24, 
1942,  as  reported  in  Title  50  of  the  United  States  Code, 
App,  Sec.  601,  War  Powers  Act,  states  in  part,  as  fol- 
lows: 

"1.  The  following  agencies,  functions,  duties  and 
powers  are  consolidated  into  a  National  Housing 
Agency  and  shall  be  administered  as  hereinafter  pro- 
vided under  the  direction  and  supervision  of  a  Na- 
tional Housing  Administrator:     .     .     . 

(b)  All  functions,  powers  and  duties  of  the  Fed- 
eral Home  Loan  Bank  Board  and  of  its  members." 

Section  8  of  the  same  Executive  Order  reads  in  part 
as  follows: 

"The  following  personnel  are  not  transferred  here- 
under    .     .     . 

(2)  the  members  of  the  Federal  Home  Loan  Bank 
Board  other  than  the  chairman  .  .  .  The  offices 
of  the  foregoing  personnel  excepted  from  transfer 
by  this  paragraph  are  hereby  vacated  for  the  dura- 
tion of  this  order;  Provided,  That  the  offices  of  the 
members  of  the  Federal  Home  Loan  Bank  Board 
shall  not  be  vacated  until  sixty  days  from  the  date 
of  this  order." 

Section  1462  of  Title  12  of  the  United  States  Code 
was  amended  by  Reorganization  Plan  No.  3  of  1947,  ef- 
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fective  date  July  27,  1947,  12  F.  R.  4981,  61  Stat.  954. 
set  ont  at  lens^th  in  Title  5  of  U.  S.  C.  A.  Sec.  133-y-16, 
p.   112,  as  follows: 

''Section   1462.     Definitions. 

(a)  The  term  'board'  means  the  Home  Loan  Bank 
Board:' 

Section  1  of  Reorganization  Plan  No.  3,  supra,  reads  in 
part  as  follows: 

"Section  1.  Housing  and  Home  Finance  Agencies. 
The  Home  Owners'  Loan  Corporation,  the  Federal 
Savings  and  Loan  Insurance  Corporation,  the  Fed- 
eral Llousing  Administration,  the  United  States 
Housing  Authority,  the  Defense  Homes  Corpora- 
tion, and  the  United  States  Housing  Corporation, 
together  with  their  respective  functions,  the  func- 
tions of  the  Federal  Home  Loan  Bank  Board  and  the 
other  functions  transferred  by  this  plan  are  consoli- 
dated, subject  to  the  provisions  of  sec.  (2)  and  (5)  in- 
clusive hereof,  into  the  agency  which  shall  be  known 
as  the  Housing-  and  Home  Finance  Agency.  There 
shall  be  in  said  agency,  constituent  agencies  which 
shall  be  known  as  the  Home  Loan  Bank  Board,  the 
Federal  Housing  Administration,  and  the  Public 
Housing  Administration. 

Section  2.     Home  Loan  Bank  Board. 

(a)  The  Home  Loan  Bank  Board  shall  consist  of 
three  persons  appointed  by  the  President  by  and  with 
the   advice   and   consent   of   the   Senate     .     .     . 

(c)  Except  as  otherwise  provided  in  subsection 
(b)  of  this  section,  there  are  transferred  to  the  Home 
Loan  Bank  Board,  the  functions  (1)  of  the  Federal 
Home  Loan  Bank  Board    .     .     ." 
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It  is  therefore,  respectfully  submitted  that  Section  i 
1006  of  Title  18  of  the  United  States  Code  not  only  ' 
fails  to  mention  any  report  of  the  Federal  Home  Loan  \ 
Bank  Board,  but  the  Federal  Home  Loan  Bank  Board  I 
was  finally  abolished  in  1947  and  the  Home  Loan  Bank 
Board  with  different  functions  and  a  different  organiza- 
tion was  created. 

For  the  foregoing  reasons,  a  "false  entry"  in  a  report 
to  the  Federal  Home  Loan  Bank  Board  cannot  be  a  crime,  , 
and  the  indictment  fails  to  state  an  offense  against  the 
United  States. 

II. 

The  Court  Erred  in  Admitting  Evidence  During  the 
Trial  Over  the  Objection  by  Defendant  in  That 
the  Court  Admitted  in  Evidence  Government's 
Exhibit  24-B,  the  Purported  Affidavit  of  President 
H.  A.  Howard,  Without  Any  Foundation  Having 
Been  Laid  for  Its  Admissibility. 

The  testimony  in  connection  with  the  admission  in 
evidence  of  Government's  Exhibit  24-B  is  reported  at 
page  254,  line  17  et  scq.,  of  the  Transcript  as  follows: 

"Q.  Mr.  Noon,  do  you  have  in  your  possession 
report  of  the  Federal  Savings  and  Loan  Associations 
examiner  pertaining  to  the  Broadway  Federal  Sav- 
ings and  Loan  Association  dated  on  or  about  March 
22,  1949?  A.  I  have  a  certificate  of  the  examiner 
in  charge  and  the  affidavit  of  the  president  or  secre- 
tary on  the  same  sheet. 

Q.  For  the  same  date  March  22,  1949?  A.  The 
affidavit  is  March  22,  1949. 

Q.  Will  you  produce  it,  please?  A.  (Produc- 
ing document  referred  to.) 
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Mr.  Danielson:  I  ask  that  this  document  be 
marked  Government's  exhibit  next  in  order  under 
Count  24,  your  Honor. 

The  Court:     It  may  be  received. 

The  Clerk:     24-B  for  identification? 

The  Court:     No,  it  may  be  received  in  evidence. 

Mr.  Jefferson:  I  object  to  it,  that  there  is  an 
insufficient  foundation  laid  for  it,  no  relevancy  at 
all  has  been  shown  relative  to  the  document  now 
being   offered. 

The  Court:     Overruled. 

Mr.  Rose:  And  it  does  not  appear  that  this  is  a 
part  of  the  Home  Loan  Bank  Board's  report.  It 
appears  to  be  just  one  sheet. 

The  Court:     Overruled. 

The  Clerk:    24-B  in  evidence,  your  Honor? 

The  Court:     24-B   in  evidence. 

(The  document  referred  to  was  marked  Govern- 
ment's Exhibit  No.  24-B  and  received  in  evidence.)" 

The  foundation  questions  to  admit  a  business  record 
into  evidence  are  clearly  stated  by  the  wording  of  Section 
1732  of  Title  28  of  the  United  States  Code,  relating  to 
"Records  Made  in  Regular  Course  of  Business"  which 
reads  in  part,  as  follows: 

*Tn  any  court  of  the  United  States  and  in  any 
court  established  by  Act  of  Congress,  any  writing 
or  record,  whether  in  the  form  of  an  entry  in  a 
book  or  otherwise,  made  as  a  memorandum  or  rec- 
ord of  any  act,  transaction,  occurrence,  or  event, 
shall  be  admissible  as  evidence  of  such  act,  transac- 
tion, occurrence,  or  event  //  made  in  regular  course 
of  any  business,  and  if  it  zms  the  regular  course  of 
such  business  to  make  such  memorandum  or  record  at 
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the  time  of  such  act,  transaction,  occurrence,  or  event 
or  within  a  reasonable  time  thereafter  .  .  ."  (Em- 
phasis added.) 

It  is  respectfully  submitted  that  no  foundation  what- 
soever for  the  admission  of  this  exhibit  was  laid  which 
would  conform  to  the  requirements  of  Section  1732  of 
Title  18  of  the  United  States  Code. 

Apparently  the  government  felt  that  the  foundation  was 
insufficient,  because  after  the  admission  in  evidence  of  this 
document,  the  next  question  by  Mr.  Danielson  is  as  fol- 
lows: 

"Q.  And  is  that  certificate  a  part  of  the  official 
records  of  your  office?     A.     It  is. 

O.  No  further  questions  from  this  witness  on 
direct  examination,  your  Honor."  [Tr.  p.  255,  lines 
19  to  23.] 

It  is  respectfully  submitted  that  this  attempt  to  cure 
the  error  in  the  admission  of  this  document,  which  is  the 
basis  for  the  accusation  in  Count  24  of  the  indictment, 
must  of  necessity  fail,  mainly  for  two  reasons:  (1)  that 
it  is  insufficient  as  a  basic  foundation  question  under 
Section  1732  of  Title  18,  of  the  United  States  Code,  be- 
cause it  is  assuming  that  that  certificate  was  a  part  of  the 
"official  records"  of  a  governmental  agency  and  there  is 
absolutely  no  testimony  that  it  was  "the  regular  course  of 
such  business  to  make  such  memorandum  or  record  at 
the  time  of  such  act,  transaction,  occurrence  or  event 
or  within  a  reasonable  time  thereafter."  Nor  was  there 
any  testimony  that  the  record  was  received  by  any  govern- 
ment agency  in  the  regular  course  of  business,  but  to 
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the  contrary,  there  was  uncontested  and  uncontradicted 
testimony  by  defendant  Howard  that  it  was  not  delivered 
to  any  government  agency  and  that  he  does  not  know 
how  it  came  to  be  attached  to  any  report,  nor  was  it 
admitted  as  part  of  any  report  to  any  government  agency; 
(2)  The  witness  was  not  asked  whether  by  "office"  he 
meant  ''Federal  Home  Loan  Bank"  or  "Federal  Home 
Loan  Bank  Board." 

Government's  Exhibit  24-B  itself  does  not  indicate  that 
the  "Certificate  of  the  examiner  in  charge"  or  the  "Affi- 
davit of  president  or  secretary"  is  directed  to  any  govern- 
ment agency,  nor  does  Mr.  Noon's  testimony  indicate 
that  it  was  ever  received  by  any  government  agency. 

It  is  therefore  respectfully  submitted  that  it  was  preju- 
dicial error  to  permit  this  document  to  be  admitted  in 
evidence  over  the  objections  of  both  counsel  on  the  ground 
that  first:  an  insufficient  foundation  had  been  laid  for  its 
admission;  second:  that  it  had  not  been  shown  that  this 
document  relates  to  any  of  the  issues  in  this  action,  and 
third:  that  it  did  not  appear  to  be  any  report  or  part 
of  any  report  to  the  Home  Loan  Bank  Board.  The 
Court  charged  the  jury  in  the  language  of  the  indictment 
on  Count  24  of  making  a  false  entry  "in  a  report  to  the 
Federal  Home  Loan  Bank  Board  in  that  his  affidavit,  as 
president  of  said  association,  attached  to  the  report  of 
examination  of  said  association,  as  of  the  close  of  business 
March  8,  1949.  alleged  that  the  signatures  appearing  on 
all  assets  recorded  on  the  association's  books  were  genu- 
ine, when  in  truth,  there  was  then  recorded  on  the  rec- 


ords  of  the  association,  a  note  bearing  the  signature 
'Vashti  Peake'  which  signature  was  false  and  forged  as 
defendant  well  knew."     [Tr.  p.  451,  lines  5-13.] 

The  questions  asked  the  witness  do  not  have  the 
slightest  tendency  to  identify  Government  Exhibit  24-B 
as  being  the  affidavit  referred  to  in  the  charge  of  the 
Court. 

There  is  no  mention  made  elsewhere  in  Mr.  Noon's 
testimony  or  in  the  testimony  of  any  other  person,  (1) 
that  there  ever  was  a  report  of  examination  of  said  asso- 
ciation as  of  the  close  of  business  March  8,  1949,  to 
which  the  affidavit  was  purportedly  attached;  (2)  that 
there  ever  was  a  report  to  the  Federal  Home  Loan  Bank 
Board  regardless  of  the  date  of  such  report  to  which  any 
affidavit  by  this  defendant  was  attached;  (3)  that  any 
such  affidavit  was  ever  at  any  time  delivered  to  any  gov- 
ernment branch  or  agency;  and  (4)  there  was  no  evidence 
of  any  act,  conduct  or  statement  or  any  other  circum- 
stance from  which  a  jury  could  have  concluded  that  Her- 
bert A.  Howard  had  an  intent  to  deceive  the  Home 
Owners'  Loan  Corporation  or  the  Federal  Home  Loan 
Bank  Board  at  any  time.  In  view  of  the  fact  that  the 
charge  of  violation  of  Section  1006  of  Title  18  of  the 
United  States  Code  as  stated  must  stand  or  fall  with 
the  admission  in  evidence  not  of  any  affidavit  of  Mr. 
Howard,  but  of  the  affidavit  referred  to  in  the  charge  of 
the  Court,  reported  at  Transcript,  page  450,  line  25,  to 
page  451,  line  13,  on  which  the  jury  presumably  based  its 
verdict,  it  is  respectfully  submitted  that  the  admission  in 
evidence  of  Government's  Exhibit  24-B  over  the  objec- 
tions of  defendant,  is  prejudicial  error  requiring  the  re- 
versal of  conviction  on  Count  24. 

v., 
•V 

St 


III. 

The  Court  Erred  in  Failing  to  Give  Certain  Requested 
Instructions  to  the  Jury  and  Particularly  Defen- 
dant's Instruction  No.  3  [Tr.  p.  66]  and  De- 
fendant's Instruction  No.  62  [Tr.  p.  72,  line  22,  to 
p.  7Z,  line  8,  Excepted  to  at  Tr.  p.  489,  lines  6-12 J. 

Defendant's  requested  instruction  No.  3  reported  at 
Transcript  page  66,  lines  17  to  20,  reads  as  follows: 

"The  law  admonishes  you  to  view  with  caution 
the  testimony  of  any  witness  which  testifies  to  an 
oral  admission  of  the  defendant  or  an  oral  confes- 
sion by  him." 

This  instruction  follows  the  language  of  instruction 
No.  29-D  of  California  Jury  Instructions,  Criminal,  pre- 
pared under  the  direction  of  the  Superior  Court  of  Los 
Angeles  County,  California,  with  the  cooperation  of  the 
Attorney  General  of  California.  This  instruction  was 
requested  by  the  defendant  in  view  of  the  fact  that  the 
only  evidence  linking  this  defendant  with  the  signature 
of  Vashti  Peake  on  the  Deed  of  Trust  in  evidence  as  Gov- 
ernment's Exhibit  24-B,  came  from  Mildred  P.  Wilson,  a 
former  employee  of  the  Broadway  Federal  Savings  and 
Loan  Association  and  an  officer  thereof,  who  had  been 
discharged  by  the  defendant  because  of  her  inability  to 
cooperate  with  the  other  employees  of  the  association, 
after  her  sister  Alma  P.  Moore  had  been  discharged  be- 
cause of  continued  drunkenness  on  the  job,  and  her  other 
sister  Vashti  Peake  had  resigned  from  her  position  with 
defendant  in  view  of  the  discharge  of  her  other  two  sis- 
ters, and  because  there  was  uncontradicted  and  uncon- 
tested testimony  on  the  part  of  defendant  that  the  three 
sisters  had  agreed  to  acquire  this  property,  and  further 
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on  the  ground  that  the  property  stood  purportedly  in  the  ' 
name  of  Vashti  Peake,  one  of  the  sisters,  that  the  name 
of  Vashti  Peake  was  forged  by  another  sister.  Alma  P. 
Moore,  and  acknowledged  by  Mildred  P.  Wilson,  the 
third  sister,  as  a  Notary  Public,  knowing  that  the  signa- 
ture of  Vashti  Peake  was  not  the  signature  of  her  sister. 
Defendant  felt  that  the  requested  cautionary  instruction 
was  necessary,  and  that  instruction  was  requested  in  lieu 
of  an  instruction  cautioning  the  jury  not  to  convict  How- 
ard on  the  uncorroborated  testimony  of  an  accomplice, 
because  it  did  not  appear  that,  under  the  law,  Mildred 
P.  Wilson  could  be  named  an  "accomplice."  Specifically, 
the  testimony  of  Mildred  P.  Wilson  which,  in  the  opinion 
of  defendant,  required  the  giving  of  this  cautionary  in- 
struction, is  reported  at  Transcript,  page  339,  line  4,  ei 
seq.,   as   follows : 

"By  Mr.  Danielson: 

Q.  Did  you  ever  have  any  conversation  with  this 
defendant  Mr.  Howard  relative  to  that  signature? 
A.     Yes. 

Mr.  Rose:  That  is  objected  to  as  being  immate- 
rial. 

The  Court :     Overruled. 

By  Mr.  Danielson: 

Q.  When  did  you  have  that  conversation?  A. 
When  I  was  given  this  to  be  notarized.  d 

Q.     Where?    A.    In  the  association  of  the  Broad- 
way Federal  Savings  and  Loan. 
Q.     What  was  said?    A.     Well- 
Mr.  Rose:     That  is  objected  to  as  being  immate- 
rial. 

The  Court:     Overruled. 
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By  Mr.   Danielson: 

Q.  What  was  said,  Mrs.  Wilson?  A.  Mr. 
Howard  asked  me  to  notarize  this  signature. 

Q.  What  did  you  say,  if  anything?  A.  I  asked 
him,  how  could  I  notarize  it  because  I  knew  Vishta 
didn't  sign  that. 

Q.  What  did  he  say,  if  anything?  A.  He  said 
that  I  take  full  responsibility  for  anything  that  hap- 
pens at  this  association." 

The  testimony  reported  above  is  the  only  testimony  in 
this  case  that  Mr.  Howard  knew  that  the  signature  on 
the  deed  of  trust  which  is  part  of  Government  Exhibit 
24-A  is  false  and  there  is  no  testimony  at  all  in  the  record 
that  he  knew  or  had  any  reason  to  know  that  the  signa- 
ture of  Vashti  Peake  on  the  note  which  is  part  of  Gov- 
ernment's Exhibit  24-A  was  false.  It  is  respectfully 
submitted  that  in  effect  the  testimony  reported  above,  at 
best,  shows  that  the  witness  Mildred  P.  Wilson  knew 
that  "Vashti  didn't  sign  that."  It  is  respectfully  sub- 
mitted that  the  answer  by  Mrs.  Wilson:  "I  asked  him 
how  could  I  notarize  it  because  I  knew  Vashti  didn't 
sign  that"  is  sufficient  as  a  matter  of  law  to  interject 
a  reasonable  doubt  into  this  case  that  defendant  knew 
that  the  signature  was  false. 

It  is  stated  in  Gold  v.  United  States  (C.  C.  A.  3rd), 
102  F.  2d  350  at  page  3.S1,  citing  from  Corpus  Juris 
Secundum : 

"  'Where  a  timely  request  is  made  for  instructions 
which  correctly  propound  the  law  and  which  are 
warranted  by  the  pleadings  and  the  evidence  in  the 
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case,  it  is  the  duty  of  the  court  to  give  them  unless 
covered  by  other  instructions  given,  or  by  the  gen- 
eral charge,  and  non-compliance  with  this  duty  will 
necessitate    a    reversal    where    it    can    be    said    that  i 
appellant    w^as    prejudiced.'     5    C.    J.    S.,    App.    p.  , 
1155,  Sec.   1774(a);  Itow  v.  United  States,  9  Cir.,  , 
223  Fed.  25;  Hendry  v.  United  States,  6  Cir.,  223  < 
Fed.   5;  Feeder  v.  United  States,   2  Cir.,  257  Fed.  . 
694,  A.   L.   R.   370;   Caufman  v.   United   States,   3  \ 
Cir.,  282  Fed.  776;  Cohen  v.  United  States,  3  Cir.,  , 
282  Fed.   871 ;  Cooper  v.   United   States,   8  Cir.,  9  ) 
Fed.   2d  216;   Sunderland  v.   United   States,   8   Cir.,  , 

19  Fed.  2d  202;  Nanfito  v.  United  States,  8  Cir.,  , 

20  Fed.  2d  376;  Link  v.  United  States,  10  Cir.,  30  I 
Fed.  2d  342;  Little  v.  United  States,  10  Cir.,  73  i 
Fed.  2d  861,  96  A.  L.  R.  889;  Rosser  v.  United  I 
States,  75  Fed.  2d  498." 

In  People  V.  Cornett  (1948),  33  Cal.  2d  33,  the  Court 
states,  at  page  39: 

"The  trial  court  erred  in  failing  to  give  an  in- 
struction that  the  jury  should  have  viewed  with 
caution  the  oral  admissions  of  defendant.  Section 
2061(4)  of  the  Code  of  Civil  Procedure  provides 
that  the  jury  'is  to  be  instructed  on  all  proper  oc- 
casions; that  the  testimony  of  an  accomplice  ought 
to  be  viewed  with  distrust,  and  the  evidence  of  the 
oral  admissions  of  a  party  with  caution.'  It  is  clear 
that  in  view  of  the  foregoing  code  section  the  trial 
court  should  have  given  such  a  cautionary  instruc- 
tion. (People  V.  Koenig,  29  Cal.  2d  87,  94  (173 
P.  2d  1);  see  People  v.  Thomas,  25  Cal.  2d  880, 
891   (156  P.  2d  7)." 

To  the  same  effect: 

People  V.  Todd,  91  Cal.  App.  2d  669. 


For  the  foregoing  reasons  and  in  accordance  with  the 
above  citations,  it  is  respectfully  submitted  that  the  fail- 
ure to  give  defendant's  requested  cautionary  instruction, 
was  prejudicial  error. 

Defendant's  requested  instruction  No,  62  [Tr,  p.  72, 
line  22,  to  p.  7Z,  line  8]  reads  as  follows: 

"In  connection  with  Count  No.  24  charging  the 
defendant  with  'false  entry',  you  are  instructed  that 
one  of  the  necessary  elements  of  the  crime  is  the 
delivery  of  the  affidavit  to  the  Home  Loan  Bank 
Board. 

If  you  find  that  the  affidavit  was  signed  by  Mr. 
Howard  but  was  not  delivered  by  him  to  the  Home 
Loan  Bank  Board,  or  if  delivered,  that  such  de- 
livery was  not  authorized  by  him,  you  are  instructed 
that  the  defendant  is  not  guilty  of  the  charge  in- 
volved in  that  count  and  you  must  acquit  him." 

Defendant  excepted  to  the  refusal  to  give  defendant's 
Instruction  No.  62  as  follows: 

"Defendant  excepts  to  the  refusal  to  give  de- 
fendant's instruction  No.  62  on  the  ground  that 
that  was  the  only  instruction  which  stated  that  de- 
livery of  the  affidavit  to  the  Home  Loan  Bank 
Board  was  one  of  the  necessary  elements  of  the  crime 
of  false  entry.  Unless  there  was  a  report  made  to 
the  Home  Loan  Bank  Board,  there  could  not  be  a 
crime  of  false  entry."     [Tr.  p.  489,  lines  6  to  13.] 
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One  of  the  chief  issues  involved  in  this  count  was  the 
question  of  delivery  of  the  purported  affidavit  in  evi- 
dence as  Government's  Exhibit  24-B  which  the  govern- 
ment claims  was  an  affidavit  attached  to  a  report  of  ex- 
amination of  the  Boardway  Federal  Savings  and  Loan 
Association  of  Los  Angeles  as  at  the  close  of  business 
March  8,  1949.  The  only  witness  who  could  have  tes- 
tified to  such  delivery,  namely,  Orville  M,  Manley,  who 
allegedly  subscribed  and  swore  to  the  affidavit,  was  not 
called  by  the  government  as  a  witness.  There  was  no 
evidence  at  all  of  delivery,  but  there  was  positive,  uncon- 
tradicted and  uncontested  testimony  by  defendant  H.  A. 
Howard  that  this  affidavit  was  not  delivered  to  any  gov- 
ernment agency  by  him  or  by  any  other  person  as  far 
as  he  knew.     [Tr.  p.  403,  line  10,  to  p.  404,  line  19.] 

The  witness  Mr.  Noon,  who  brought  Government's 
Exhibit  24-B  into  court,  stated  that  he  did  not  know 
how  that  page  came  to  be  in  the  hands  of  any  govern- 
ment agency  [Tr.  p.  269,  lines  8  to  11],  nor  did  he 
know  under  what  circumstances  the  signature  of  H.  A. 
Hozvard  came  to  he  on  that  piece  of  paper.  [Tr.  p.  269, 
lines  12  to  15.] 

It  is  respectfully  submitted  that  no  other  instruction 
was  given  which  covered  the  question  of  delivery,  and 
in  accordance  with  the  authorities  cited  in  connection 
with  appellant's  specifications  of  error  concerning  defen- 
dant's requested  instruction  No.  3,  failure  to  give  this 
instruction  resulted  in  prejudicial  error  to  the  defendant. 
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IV. 
The  Court  Erred  in  Giving  Certain  Instructions  to 
the  Jury  to  Which  Appellant  Duly  Excepted,  as 
Follows:  (a)  the  Court's  Instructions  Reported 
at  Transcript,  Page  465,  Lines  17  to  22,  and  Page 
459,  Lines  12  to  19,  Excepted  to  at  Page  486,  Lines 
8  to  18,  of  Reporter's  Transcript,  and  (b)  the 
Court's  Instruction  Reported  at  Page  459,  Lines 
20  to  26,  Excepted  to  at  Page  485,  Lines  12  to  23, 
Reporter's  Transcript. 

The   Court   instructed   the  jury  as   reported   at   Tran- 
script, page  465,  lines  7  et  scq.  as  follows: 

"A  presumption  is  an  inference  which  the  law 
requires  the  jury  to  make  from  particular  facts,  in 
the  absence  of  convincing  evidence  to  the  contrary. 
A  presumption  continues  in  effect  until  overcome 
or  outzveighed  by  evidence  to  the  contrary;  but  un- 
less so  outweighed  the  jury  are  bound  to  find  in 
accordance  with  the  presumption."  (Emphasis 
added. ) 

The   Court   further    instructed   the   jury   as    stated    at 
page  459,  lines  12  et  seq.  of  the  transcript  as  follows: 

"The  law  presumes  the  defendant  to  be  innocent 
of  any  crime.  This  presumption  of  innocence  con- 
tinues throughout  the  trial,  and  has  the  weight  and 
effect  of  evidence  in  favor  of  the  accused.  You 
must  consider  the  evidence  in  the  light  of  this  pre- 
sumption. The  presumption  of  innocence  is  suffi- 
cient to  acquit  a  defendant,  unless  the  presumption 
is  outzveighed  by  evidence  satisfying  the  jury  be- 
yond a  reasonable  doubt  of  the  defendant's  guilt" 
(Emphasis  added.) 
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The  defendant  excepted  to  the  first  quoted  instruction 
on  the  ground  that: 

"It  is  stated  that  a  presumption  continues  and  is 
good  until  overcome  or  outweighed  by  evidence  to 
the  contrary.  It  is  a  general  rule,  accepted  by  the 
federal  court,  that  presumption  of  innocence  is  not 
outweighed  by  other  evidence,  but  is  only  outweighed 
by  evidence  which  gives  the  jury  a  conclusion  that 
the  evidence  outweighs  the  presumption  beyond  a 
reasonable  doubt  and  to  a  moral  certainty.  For 
that  reason  the  defendant  objects  to  that  instruction. 
It  is  not  sufficient  to  counteract  that  by  any  evi- 
dence other  than  of  that  weight."  [Tr.  p.  486,  lines 
10  to  18.] 

It  is  respectfully  submitted  that  the  instruction,  re- 
ported at  page  459,  lines  12  et  seq.  as  quoted  above, 
correctly  states  the  law,  namely,  that  the  presumption  of 
innocence  is  sufficient  to  acquit  a  defendant  unless  the 
presumption  is  outweighed  by  evidence  satisfying  ""the 
jury  beyond  reasonable  doubt  of  the  defendant's  guilt, 
but  it  is  not  overcome  or  outweighed  merely  by  "evidence 
to  the  contrary." 

The  jury  was  confronted  with  two  conflicting  instruc- 
tions, one  which  obviously  is  not  the  law,  and  the  other 
which  correctly  states  the  law.  It  is  respectfully  sub- 
mitted that  this  conflict  resulted  in  a  prejudicial  error 
to  the  defendant  in  that  the  jury  might  have  applied 
the  definition  of  presumption  applicable  in  civil  cases 
only,  although  the  evidence  on  which  they  might  have 
acted  was  not  sufficient  to  outweigh  the  presumption  be- 
yond a  reasonable  doubt  or  to  a  moral  certainty. 
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The   Court   defines    ''proof    beyond    reasonable   doubt" 
in  its  charge  to  the  jury  as  follows: 

"Proof  beyond  a  reasonable  doubt  is  established 
if  the  evidence  is  such  as  you  would  be  willing  to 
rely  and  act  upon  in  the  most  important  of  your 
affairs."     [Tr.  p.  439,  lines  23  to  25.] 

The  Court  charged  the  jury  further  on  the  question  of 
reasonable  doubt  as  follows: 

"Reasonable  doubt  exists  in  any  case  when,  after 
careful  and  impartial  consideration  of  all  the  evi- 
dence, the  jurors  do  not  feel  satisfied  to  a  moral 
certainty,  that  defendant  is  guilty  as  charged."  [Tr. 
p.  460,  lines  10  to  14.] 

Defendant   excepted   to    the    first   quoted    instruction,    as 
reported  at  page  485,  line  12  of  the  transcript,  as  follows: 

"Defendant  excepts  to  Government's  No.  3  entitled 
'Presumption  of  Innocence,  Burden  of  Proof,  Reason- 
able Doubt.'  It  sets  up  two  standards  which  are 
irreconcilable,  namely,  one  is  that  proof  of  a  crime 
beyond  a  reasonable  doubt  is  established  by  evidence 
which  they  would  be  willing  to  act  upon  in  the  most 
important  of  their  own  affairs.  On  the  other  hand, 
it  is  said  that  reasonable  doubt  exists  only  when 
they  are  satisfied  to  a  moral  certainty  that  the  de- 
fendant is  not  guilty  of  the  charge.  That  sets  up 
two  standards  which  are  irreconcilable  with  each 
other  and  for  that  reason  defendant  excepts." 
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It  is  a  well  known  fact  that  persons  might  act  in  an 
event  "most  important  to  their  own  affairs"  on  facts  which 
are  doubtful  and  conjectural  and  that  they  are  willing  to 
take  their  chances  and  risks  depending  upon  the  prospec- 
tive profits  and  results.  Such  a  statement  is  far  removed 
from  the  standards  applied  in  a  criminal  case,  namely, 
a  conviction  of  the  jury  to  a  moral  certainty  that  defen- 
dant is  guilty  of  the  charge.  The  feeling  of  "moral 
certainty"  cannot  be  compared  with  any  other  feeling 
which  might  be  applied  by  the  juror  in  his  business  or 
other  place.  The  statement  needs  no  explanation  and  the 
average  person  will  well  be  able  to  understand  and  evalu- 
ate his  duty  in  applying  it. 

The  instruction  of  the  Court,  related  at  page  459,  lines 
20  to  26,  of  the  transcript,  is  in  irreconcilable  conflict 
with  the  standards  embodied  in  the  instruction  at  page 
460.  Hues  10  to  13,  of  the  transcript,  and  for  that  reason, 
it  is  respectfully  submitted  that  the  Court  committed  preju- 
dicial error  in  giving  the  first  mentioned  instruction. 
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V. 
The  Court  Erred  in  Denying  Defendant's  Motion  to 
Dismiss  the  Indictment  and  for  Judgment  of 
Acquittal  on  the  Following  Grounds:  That  the 
Evidence  Is  Not  Sufficient  to  Sustain  a  Conviction 
on  Count  24  of  the  Indictment  in  That  There  Is 
a  Complete  Lack  of  Evidence  in  the  Record  of 
This  Case  to  Establish:  (a)  That  Defendant  H. 
A.  Howard,  or  Any  Other  Person,  Made  a  Report 
to  the  Federal  Home  Loan  Bank  Board  on  or 
About  March  22,  1949,  (b)  That  There  Is  in  Exist- 
ence Any  Report  of  Examination  of  the  Broadway 
Federal  Savings  and  Loan  Association  of  Los  An- 
geles as  at  the  Close  of  Business  March  8,  1949, 
(c)  Any  Intent  to  Defraud  or  Deceive  the  Federal 
Home  Loan  Bank  Board,  (d)  That  There  Was 
Any  Federal  Home  Loan  Bank  Board  Then  in 
Existence,  (e)  That  Defendant  Knew  or  Had  Any 
Reason  to  Know  That  the  Signature  of  Vashti 
Peake  on  the  Promisory  Note  Was  False  or 
Forged. 

The  testimony  of  the  witness  Frank  C.  Noon  has 
been  recited  repeatedly  for  other  reasons.  Nowhere 
in  the  record  is  there  any  evidence  that  defendant  Howard 
or  any  other  person  made  a  report  in  affidavit  form  to 
the  Federal  Home  Loan  Bank  Board  on  or  about  March 
22,  1949.  The  evidence  conclusively  shows  that  Govern- 
ment's Exhibit  24-B  which  purports  to  be  an  affidavit 
sworn  and  subscribed  to  by  Orville  M.  Manley.  examiner, 
was  never  sworn  and  subscribed  to  before  anyone.  The 
examiner  has  not  been  called  as  a  witness  by  the  govern- 
ment, and  defendant's  testimony  stands  uncontradicted, 
uncontested  and  unimpeached  to  that  effect.  The  indict- 
ment charges  that  the  affidavit  in  question  was  attached  to 
a  report  of  examination  of  the  Broadway  Federal  Savings 
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and  Loan  Association  of  Los  Angeles  as  at  the  close 
of  business  March  8,  1949.  There  is  no  evidence  what- 
soever of  any  report  as  of  that  date  and  as  a  matter  of 
fact,  that  date  was  never  mentioned  by  any  witness  in 
this  action.  While  intent  to  deceive  or  defraud  may  be 
proved  or  inferred  from  acts,  circumstances  or  state- 
ments, there  was  no  evidence  in  this  case  on  which  a 
jury  could  have  found  that  there  was  any  intent  by  this 
defendant  to  defraud  or  deceive  anyone.  It  has  been  set 
forth  at  length  that  the  Federal  Home  Loan  Bank  Board 
to  whom  a  report  was  purportedly  made,  was  abolished 
by  Reorganization  Plan  No.  3  in  1947,  and  that  no  Fed- 
eral Home  Loan  Bank  Board  was  in  existence  on  March 
22,  1949,  to  which  such  report  might  have  been  made. 

The   indictment    charges    the   defendant    Howard   with 
making  or  causing  to  be  made, 

"a  false  entry  in  a  report  to  the  Federal  Home  Loan 
Bank  Board,  namely,  an  affidavit  of  the  president  of 
said  association,  attached  to  a  report  of  examination 
of  said  association  as  at  the  close  of  business  of  March 
8,  1949,  which  said  affidavit  is  false  in  that  it  alleges 
that  all  of  the  assets  recorded  on  the  association's 
books  are  in  full  force  and  effect  and  that  the  signa- 
tures appearing  thereon  are  genuine,  whereas  in  truth 
and  in  fact,  there  were  recorded  on  the  records  of 
said  association  the  following  notes  bearing  the  sig- 
nature of  one  Colleen  B.  Williams  and  one  Vashi 
Peake :  ^ 

Loan  No.  267 — Colleen  B.  Williams 

Loan  No.  274 — Vashti  Peake, 
and   said   signatures   were   false   and   forged   as   the 
defendant  then  knew."     [Tr.  p.  16,  lines  3  to  10.] 
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The  Court  charged  the  jury  as  follows: 

"Count  24  of  the  indictment  charges  that  on  or 
about  March  22,  1949,  in  Los  Angeles  County,  Cali- 
fornia, the  defendant,  Herbert  A.  PToward,  as  presi- 
dent of  the  Broadway  Federal  Savings  and  Loan 
Association  of  Los  Angeles,  with  intent  to  deceive 
the  Home  Owners'  Loan  Corporation  and  the  Fed- 
eral Home  Loan  Bank  Board,  its  auditors  and  ex- 
aminers, did  make  and  cause  to  be  made  a  false 
entry  in  a  report  to  the  Federal  Home  Loan  Bank 
Board  in  that  his  affidavit,  as  president  of  said  asso- 
ciation, attached  to  the  report  of  examination  of 
said  association  as  of  close  of  business  March  8, 
1949,  alleged  that  the  signatures  appearing  on  all 
assets  recorded  on  the  association's  books  were  genu- 
ine, while  in  truth  there  were  then  recorded  on  the 
records  of  the  association  a  note  bearing  the  signature 
'Vashti  Peake'  which  signature  was  false  and  forged 
as  the  defendant  well  knew."  [Tr.  p.  450,  line  25, 
to  p.  451,  line  13.] 

It  is  respectfully  submitted  that  there  is  not  oiie  zvord 
of  evidence  in  the  transcript  that  the  defendant  knew  that 
the  signature  on  the  note  referred  to  in  the  indictment  and 
in  the  charge  of  the  court  was  either  false  or  forged.  The 
only  evidence  relates  to  the  deed  of  trust  attached  to  Gov- 
ernment's Exhibit  24-A  and  does  not  relate  to  the  note. 
Mildred  P.  Wilson,  one  of  the  three  sisters,  testified  as 
follows : 

"By    Mr.    Danielson: 

O.  What  was  said,  Mrs.  Wilson?  A.  Mr.  How- 
ard asked  me  to  notarize  the  signature. 

Q.  What  did  you  say,  if  anything?  A.  I  asked 
him,  how  could  I  notarize  it  because  I  knew  Vishta 
didn't   sign   that. 
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O.  What  did  he  say,  if  anything?  A.  He  said 
that  I  take  full  responsibility  for  anything  that  hap- 
pens at  this  association."  [Tr.  p.  339,  line  20,  to 
p.  340,  line  2.] 

All  of  the  testimony  relates  to  the  notarization  of  the 
deed  of  trust  and  not  to  the  note.  But  even  the  testi- 
mony above  related  is  conjectural,  ambiguous  and  imma- 
terial.    Mrs.  Wilson  particularly  states: 

"I  asked  him,  how  could  I  notarize  it  because  I 
knew  Vishta  didn't  sign  tlmt." 

It  does  not  appear  whether  she  knew  that  Vishta  didn't 
sign  that  or  whether  she  told  Howard  that  Vishta  didn't 
sign  it.  Her  next  answer  *'He  said  that  I  take  full  re- 
sponsibility for  anything  that  happens  at  this  association," 
is  immaterial  and  does  not  assist  one  way  or  the  other  in 
determining  any  issue  in  this  case  because  apparently 
Howard  did  not  state  that  he  was  taking  full  responsi- 
bility but  he  stated  that  she  was  taking  full  responsibil- 
ity for  anything  that  happened  at  the  association. 

In  any  event  all  of  the  above  testimony  refers  to  the 
deed  of  trust  and  is  not  an  issue  in  this  case.  Defendant 
is  not  charged  in  the  indictment,  nor  did  the  court  charge 
the  jury,  that  defendant  knew  that  the  signature  on  the 
deed  of  trust  was  false  or  forged,  but  the  indictment 
charges  defendant  and  the  court  charged  the  jury  that 
the  signature  on  the  note  was  false  and  forged  as  the  de- 
fendant then  knew,  and  there  is  not  one  speck  of  evidence 
anywhere  in  the  record  of  this  action  indicating  such 
knowledge  by  this  defendant. 

Since  the  jury  found  defendant  guilty  of  making  a 
false  entry  in  the  report  to  the  Federal  Home  Loan  Bank 
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Board,  that  defendant  knew  the  entry  to  be  false  and 
forged,  and  that  defendant  made  such  entry  with  intent 
to  deceive  and  defraud  the  Federal  Home  Loan  Bank 
Board,  the  jury  must  have  found  those  facts  from  the 
above  evidence,  because  no  other  evidence  was  available 
to  them. 

The  following  fact  was  established  by  Mr.  Noon's 
testimony,  namely:  that  he  received  the  Government's 
Exhibit  24-B  from  a  "chief  supervisor"  in  Washington. 
Noon  admitted  that  he  did  not  know  under  what  circum- 
stances the  signature  of  Mr.  Howard  was  affixed  to  the 
affidavit,  nor  did  he  know  how  the  report  came  to  be  in 
the  hands  of  a  government  branch.  The  evidence,  there- 
fore, shows: 

Fact:  Noon  received  Government's  Exhibit  24-B  from  a 
''Chief   Supervisor"   in  Washington. 

First  Inference  to  be  drawn  by  Jury:  That  Noon  re- 
ceived the  Government's  Exhibit  24-B  from  the  Home 
Loan  Bank  Board  and  that  it  was  a  part  of  a  report  made 
to  the  Home  Loan  Bank  Board  relating  to  the  business 
of  Broadway  Federal  Savings  and  Loan  Association  of 
Los  Angeles  as  of  the  close  of  business  March  8,  1949 
and  that  said  report  was  made  by  an  examiner  attached 
to  the  Home  Loan  Bank  Board  or  under  its  jurisdiction 
whose   name   was   Orville   M.    Manley. 

Second  Inference  to  be  drazvn  by  the  Jury:  That  the 
''Affidavit  of  president  or  secretary"  which  was  signed  by 
Howard  was  subscribed  and  sworn  to  before  Orville  AL 
Manley,  examiner,  on  March  22,  1949,  and  that  H.  A. 
Howard  handed  that  affidavit  to  Orville  M.  Manley,  ex- 
aminer, for  the  purpose  of  having  it  attached  to  a  report 
to  the  Home  Loan  Bank  Board. 
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Third  Inference  to  he  drazvn  by  Jury,  based  on  the  First 
and  Second  Inferences:  That  at  the  time  Mr.  Howard 
knew  that  the  signature  on  a  note  in  evidence  as  Govern- 
ment's Exhibit  24-A  was  false  and  forged,  and  that  he 
signed  the  affidavit  in  evidence  as  Government's  Exhibit 
24-B  with  intent  to  deceive  and  defraud  the  Home  Loan 
Bank  Board. 

It  is  settled  law  that  a  defendant  cannot  be  convicted 
if  a  necessary  element  to  his  conviction  is  supplied  by  an 
inference  upon  an  inference  upon  an  inference  based  upon 
a  fact.  Such  evidence  is  mere  speculation  and  would  not 
be  permissive  even  in  a  civil  case  as  proof  of  any  fact. 

Judge  Yankwich  cited  numerous  authorities  and  states 
in  United  States  v.  Cole.  90  Fed.  Supp.  147.  at  page  156: 

"The  Courts,  in  interpreting  criminal  statutes 
which  require  knowledge  as  an  essential  element  of 
criminality,  have  warned  us  not  to  draw  an  inference 
on  an  inference." 

It  is  stated  in  20  Am.  Jnr.  168,  Section  164: 

"An  inference  may  not  be  based  upon  another 
inference  or  upon  a  fact,  the  existence  of  which, 
itself,  rests  upon  an  inference."  Citing  U.  S.  v. 
Ross,  92  U.  S.  281,  23  L.  Ed.  707,  and  others. 

It  is  stated  in  25  A.  L.  R.  173: 

"The  rule  that  an  inference  cannot  be  based  upon 
an  inference  to  establish  a  fact  necessary  to  be  proven 
in  the  trial  of  a  case  has  been  said  to  apply  to  every 
sort  of  a  case  where  a  definite  and  ultimate  fact  must 
be  found  as  a  basis  of  recovery.  In  general,  no  dis- 
tinction has  been  made  between  civil  and  criminal 
cases,  as  regards  the  rule  that  an  inference  cannot 
be  based  upon  another  inference,  the  rule  apparently 
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being  regarded  as  applicable  in  both  classes  of  cases. 
In  a  criminal  case  i:i  a  Court  of  Appeals  of  Ohio, 
the  Court,  in  reversing  the  judgment,  said  that  the 
conviction  could  only  be  had  from  inference  based 
upon  inference  which  was  not  sufficient  in  a  civil 
action  to  sustain  a  judgment,  and  much  less  would  it 
be  sufficient  to  sustain  a  conviction  on  a  criminal 
charge,  wherein  the  State  must  prove  the  charge  be- 
yond a  reasonable  doubt." 

In  the  instant  case,  it  is  not  only  a  question  of  an  in- 
ference based  upon  an  inference  based  upon  a  fact,  but  in 
addition  to  that  the  record  shows  the  unimpeached,  clear 
and  uncontradicted  testimony  by  Mr.  Howard  that  the 
affidavit  was  not  delivered  and  not  made  a  part  of  any  re- 
port to  the  Federal  Home  Loan  Bank  Board  negativing 
in  addition,  any  intent  to  deceive  the  Federal  Home  Loan 
Bank  Board.  It  is  the  general  rule  as  stated  by  the  United 
States  Supreme  Court  and  in  the  text  books  on  evidence, 
that  an  inference  is  dispelled  by  positive  and  otherzmse 
uncontradicted  testimony  to  the  contrary. 

In  Pennsylvania  Railroad  Co.  v.  Chamberlain,  288  U.  S. 
333,  77  L.  Ed.  819,  the  United  States  Supreme  Court 
affirmed  the  judgment  for  a  directed  verdict  in  a  civil 
case  of  the  District  Court,  the  Court  stating  at  page  340, 
citing  numerous  supporting  decisions: 

"And  the  desired  inference  is  precluded  for  the 
further  reason  that  respondent's  right  of  recovery  de- 
pends upon  the  existence  of  a  particular  fact  which 
must  be  inferred  from  proven  facts,  and  this  is  not 
permissible  in  the  face  of  the  positive  and  otherwise 
uncontradicted  testimony  of  unimpeached  witnesses 
consistent  with  the  facts  actually  proved,  from  which 
testimony  it  affirmatively  appears  that  the  fact  sought 
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to  be  inferred  did  not  exist.  This  conclusion  results 
from  a  consolidation  of  many  decisions,  of  which  the 
following  are  examples  (citing  twelve  cases).  A  re- 
buttable inference  of  fact,  as  said  by  the  court  in  the 
Wabash  R.  Company  case,  'must  necessarily  yield 
to  credible  evidence  of  the  actual  occurrence,'  And, 
as  stated  by  the  Court  in  George  v.  Missouri  P.  R. 
Co.  supra,  'It  is  well  settled  that  where  plaintiffs' 
case  is  based  on  an  inference  or  inferences,  that  the 
case  must  fail  upon  proof  of  undisputed  facts  incon- 
sistent with  such  inference'." 

The  Supreme  Court  then  continues  its  argument  along 
the  same  lines,  and  it  is  respectfully  submitted  that  in  view 
of  this  holding,  an  inference  of  the  existence  of  a  particu- 
lar fact  from  other  proven  facts  is  dispelled  in  the  face 
of  positive  and  otherwise  uncontradicted  testimony  of  an 
unimpeached  witness,  from  which  testimony  it  affirma- 
tively appears  that  the  facts  sought  to  be  inferred  did  not 
exist. 

As  in  the  last  cited  case,  Mr.  Howard,  in  the  case  at 
bar,  affirmatively  testified  that  the  facts  inferred  did  not 
in  fact  exist,  namely,  that  he  did  not  attach  the  affidavit 
to  any  report  nor  did  he  authorize  any  person  to  attach 
the  affidavit  to  any  report,  and  for  that  reason,  an  intent 
to  deceive  the  Federal  Home  Loan  Bank  Board  is  of 
necessity  negatived. 

It  is  stated  by  McBaine  in  his  Evidence  Manual  at 
page  666,  Section  426: 

"Although  proof  of  specified  facts,  standing  alone, 
warrants  an  inference  of  an  ultimate  or  operative 
fact,  involved  in  a  law  suit,  if,  however,  there  is  evi- 
dence of  the  non-existence  of  the  latter  fact,  which 


—61— 

is  uncontradicted  and  not  improbable,  uncertain  or 
vague,  the  inference  may  not  be  drawn  by  the  triers 
of  the  fact,  aUhough  the  evidence  is  produced  by  the 
htigant  disputing  the  ultimate  fact  asserted."  (Citing 
Engstrom  v.  Auburn  Auto  Sales  Corp.,  11  Cal.  2d 
64,  77  P.  2d  1059.) 

Again  at  page  668  of  the  last  cited  text  on  evidence,  Mc- 
Baine  states: 

"An  inference  is  dispelled  as  a  matter  of  law  when 
it  is  rebutted  by  clear,  positive  and  uncontradicted 
evidence  which  is  not  open  to  doubt,  even  though  such 
evidence  is  produced  by  the  opposite  side." 

It  is  respectfully  submitted  that  the  factual  situations 
referred  to  by  the  United  States  Supreme  Court,  by  Mc- 
Baine  and  by  numerous  cases  cited  in  these  cited  quota- 
tions, coincide  with  the  situation  encountered  in  the  case 
at  bar,  where  the  Jury  has  to  draw  a  minimum  of  three 
inferences,  one  based  upon  the  other  to  arrive  at  the  con- 
clusion that  a  necessary  element  of  the  offense  charged 
in  Count  No.  24  of  the  indictment  against  Mr.  Howard 
is  proven,  in  the  face  of  the  clear  and  concise  evidence  to 
the  contrary  by  the  defendant. 

If  we  consider  "the  fact"  on  which  these  inferences 
might  have  been  based  by  the  Jury,  namely,  the  fact 
that  Mr.  Noon  testified  that  he  received  the  affidavit  from 
a  Chief  Supervisor  in  Washington,  and  tliaf  he  had  no 
personal  knozuledge  hoiv  it  got  there,  it  becomes  clear 
that    the    foundation    on    which    Government's    Exhibit 
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24-B  was  admitted  into  evidence  is  as  shaky,  speculative 
and  unfounded  as  the  inferences  themselves. 

The  answer  to  this  argument  on  Count  24  of  the  indict- 
ment against  Herbert  A,  Howard  hinges  on  the  fact  that 
the  Government  failed  to  produce  Mr.  Manley,  the  person 
who  purportedly  notarized  the  signature  of  Mr.  Howard 
on  Government's  Exhbit  24-B,  and  who  purportedly 
audited  the  association's  records  at  the  time  charged  in  the 
indictment,  and  who  purportedly  prepared  a  report  to  the 
Federal  Home  Loan  Bank  Board  to  which  it  is  claimed, 
Government's  Exhibit  24-B  was  attached. 

On  this  point,  it  is  clearly  stated  in  Wessoii  v.  United 
States  (C.  C.  A.  8th,  1949),  172  F.  2d  936: 

"The  failure  of  the  Government,  under  the  cir- 
cumstances disclosed,  to  call  these  witnesses,  justifies, 
if  it  does  not  compel,  the  inference  that  their  testi- 
mony would  have  been  against  the  government.  Aetna 
Casualty  &  Surety  Co.  v.  Reliable  Auto  Tire  Co.,  8 
Cir.,  58  F.  2d  100;  Goldie  v.  Cox,  8  Cir.,  130  F.  2d 
695;  Donnelly  Garment  Co.  v.  Dubinsky,  8  Cir.,  154 
F.  2d  38;  Futrell  v.  Arkansas-Missouri  Power  Cor- 
poration, 8  Cir.,  104  F.  2d  752. 

Defendant's  testimony  fully  explains  the  only  dis- 
crepancies that  appeared  in  any  of  his  prescriptions 
covering  the  entire  time  in  controversy.  The  cases 
cited  to  support  the  government's  theory  here  were 
cases  in  which  the  purchase  and  possession  of  ex- 
traordinary quantities  of  narcotics  were  unexplained. 
Certainly,  the  proven  circumstances  were  as  consis- 
tent with  innocence  as  they  were  with  guilt,  and  in- 
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ference  may  not  he  drawn  from  inference.  As  said 
by  us  in  Nations  v.  United  States,  8  Cir.,  52  F.  2d 
97,  105,  in  an  opinion  by  Judge  Stone:  'Such  double 
inferences  are  too  remote  to  constitute  evidence.  As 
said  by  the  Supreme  Court  in  United  States  v.  Ross, 
92  U.  S.  281,  283,  23  U  Ed.  707;  They  are  infer- 
ences from  inferences;  presumptions  resting"  on  the 
basis  of  another  presumption.  Such  a  mode  of  ar- 
riving at  a  conclusion  of  fact  is  generally,  if  not  uni- 
versally, inadmissible.  No  inference  of  fact  or  of 
law  is  reliably  drawn  from  premises  which  are  un- 
certain.' 

The  circumstances  as  they  stand  out  in  the  record 
are  consistent  zvith  the  direct,  uncontradicted  and  un- 
impeached  testimony  of  the  defendant  and  his  wit- 
ness. Mere  suspicion  raised  by  the  circumstances 
proved  would  not  sustain  a  conviction,  especially  when 
such  suspicion  is  removed  by  uncontradicted  evidence. 

-  It  follows  that  the  judgment  must  be  reversed  and 

the  cause  remanded  to  the  trial  court  with  directions 
to  enter  a  judgment  of  acquittal  under  Rule  29(a) 
of  the  Federal  Rules  of  Criminal  Procedure,  18  U.  S. 
C.  A.,  relative  to  motions  for  acquittal."  (Emphasis 
added. ) 

It  is  respectfully  submitted  that  based  upon  the  fore- 
going authorities  and  the  reasons  stated  therewith,  and 
upon  the  complete  lack  of  evidence  concerning  every 
part  or  portion  of  the  charge  on  Count  24  of  the  indict- 
ment, the  Court  erred  in  denying  Defendant's  motion 
for  judgment  of  acquittal. 
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Conclusion. 

For  the  foregoing  reasons,  and  in  accordance  with 
the  above-cited  authorities,  it  is  respectfully  submitted 
that  the  judgment  of  conviction  should  be  reversed  and 
the  case  remanded  to  the  trial  court  with  instructions  to 
dismiss  the  Indictment  as  to  Count  24  and  to  enter  a 
judgment  of  acquittal  under  Rule  29(a)  of  the  Federal 
Rules  of  Criminal  Procedure  as  to  both  Counts  22  and 
24  of  the  Indictment. 

Respectfully    submitted, 

Russell  H.  Pray, 
Bernard  S.  Jefferson  and 
Eric  A.  Rose, 
Attorneys  for  Appellant  Herbert  A.  Howard. 
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No.   12193 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

Herbert  A.  Howard, 
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vs. 
United  States  of  America, 

Appellee. 


BRIEF  OF  APPELLEE. 


Jurisdictional  Statement. 
'  Appellant  was  indicted  on  March  8,  1950,  and  was 
subsequently  convicted  of  two  counts  of  that  indictment 
charging  violations  as  follows:  Count  22,  a  violation  of 
12  United  States  Code  1467,  and  Count  24,  charging  a 
violation  of  18  United  States  Code  1006  [R.'  13  and  15]. 

The  District  Court  had  jurisdiction  of  the  cause  under 
18  United  States  Code  3231.  The  offenses  charged  were 
committed  in  Los  Angeles  County,  California,  within  the 
Central  Division  of  the  Southern  District  of  California.^ 

Judgment  was  entered  on  November  17,  1950  [R.  95- 
96],  Notice  of  Appeal  was  filed  on  November  22,  1950 
[R.  97,  98].  This  Court  has  jurisdiction  of  the  appeal 
under  Section  1291  of  Title  28  of  the  United  States  Code. 


^References  preceded  by  the  letter  "R."  are  to  the  typewritten 
transcript  of  record;  those  by  an  "A.  B."  to  Appellant's  Opening 
Brief. 

2The  indictment  so  charged  [R.  13  and  15].  The  evidence  sup- 
ported it.     No  attack  is  made  on  th^  grounds  of  lack  of  jurisdiction 
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Statement  of  the  Case. 

On  March  8,  1950,  the  Federal  Grand  Jury  at  Los 
Angeles  returned  an  indictment  against  the  appellant  in 
twenty-four  counts,  which  was  filed  that  day  in  the 
United  States  District  Court  for  the  Southern  District 
of  California,  Central  Division   [R.  16]. 

On  April  17,  1950,  appellant  pleaded  not  guilty  to  all 
counts  [R.  24].  Trial  was  commenced  before  a  jury  on 
October  17,  1950  [R.  113].  In  the  course  of  the  trial 
the  government  dismissed  four  counts.  On  November 
9,  1950,  the  jury  found  the  appellant  not  guilty  of 
eighteen  of  the  remaining  counts  and  guilty  of  Counts 
22  and  24  [R.  85].  Appellant's  motions  to  dismiss 
the  indictment  and  for  judgment  of  acquittal  on  Counts 
22  and  24  of  the  indictment,  or  in  the  alternative  for  a 
new  trial  [R.  87-92],  and  for  arrest  of  judgment  [R. 
93]  were  denied  [R.  93].  On  November  17,  1950,  appel- 
lant was  sentenced  to  pay  a  fine  of  $2,500.00  on  Count 
22  of  the  indictment  and  to  pay  a  fine  of  $2,500.00  on 
Count  24  of  the  indictment  [R.  95-96].  Notice  of  Ap- 
peal was  filed  on  November  22,  1950   [R.  97-98]. 

Counts  22  and  24  of  the  indictment  charge  violations 
of  12  United  States  Code  1467  and  18  United  States 
Code   1006,  respectively  as  follows: 

"Count  Twenty-two 

(U.  S.  C,  Title  12,  Sec.  1467) 

At  the  time  hereinafter  mentioned,  the  Broadway 
Federal  Savings  and  Loan  Association  of  Los  An- 
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geles  was  organized  under,  and  was  in  possession  of 
a  charter  issued  pursuant  to,  the  Home  Owners' 
Loan  Act  of  1933; 

On  or  about  June  30,  1947,  in  Los  Angeles  County, 
California,  within  the  Central  Division  of  the  South- 
ern District  of  California,  defendant  Herbert  A. 
Howard,  being  an  officer  and  employee,  namely: 
president  of  said  association,  with  intent  to  deceive 
the  Home  Owners'  Loan  Corporation  and  the  Fed- 
eral Home  Loan  Bank  Board,  its  auditors  and  ex- 
aminers, did  make  and  cause  to  be  made  a  false 
entry  in  a  report  to  the  Federal  Home  Loan  Bank 
Board,  namely:  the  regular  monthly  report  for  the 
month  ending  June  30,  1947,  said  entry  being  re- 
flected in  said  report  in  the  left-hand  column  under 
the  caption  'Assets  and  Current  Expense'  as  fol- 
lows: '1.  First  mortgage  loans:  a.  Direct  reduc- 
tion loans,'  and  is  in  the  amount  of  '$339,752.48,' 
which  said  sum  is  over-stated  in  the  sum  of  $8500.00. 

Count  Twenty-four 

(U.  S.  C,  Title  18,  Sec.  1006) 

At  the  time  hereinafter  mentioned,  the  Broadway 
Federal  Savings  and  Loan  Association  of  Los  An- 
geles was  organized  under,  and  was  in  possession  of 
a  charter  issued  pursuant  to,  the  Home  Owners' 
Loan  Act  of  1933; 

On  or  about  IMarch  22,  1949,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendant  Her- 
bert  A.    Howard,   being  an   officer   and   employee, 
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namely:  president  of  said  association,  with  intent  to 
deceive  the  Home  Owners'  Loan  Corporation  and  the 
Federal  Home  Loan  Bank  Board,  its  auditors  and 
examiners,  did  make  and  cause  to  be  made  a  false 
entry  in  a  report  to  the  Federal  Home  Loan  Bank 
Board,  namely:  an  affidavit  of  the  president  of  said 
association  attached  to  the  report  of  examination  of 
said  association  as  at  the  close  of  business  March  8, 
1949,  which  said  affidavit  is  false  in  that  it  alleges 
that  all  of  the  assets  recorded  on  the  association's 
books  are  in  full  force  and  effect  and  that  the  sig- 
natures appearing  thereon  are  genuine,  whereas  in 
truth  and  in  fact,  there  were  recorded  on  the  records 
of  said  association  the  following  notes  bearing  the 
signature  of  one  Colleen  B.  Williams  and  one  Vashti 
Peake : 

'Loan  #287— Colleen  B.  Williams 
'Loan  #274 — Vashti  Peake, 

and  said  signatures  were  false  and  forged  as  the 
defendant  then  knew." 

•  It  is  noted  that  18  United  States  Code  1006  is  in  part 
based  upon  12  United  States  Code  1467  and  superseded 
that  section  as  of  September  1,  1948.  Reviser's  Notes, 
18  United  States  Code  1006;  Section  20,  Act  of  June  25, 
1948,  62  Stat.  862.  Thus  the  two  counts  charge  similar 
violations  except  as  to  the  date  and  the  nature  of  the 
false  entry. 

i 
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ARGUMENT. 

Appellant's  brief  is  divided  into  attacks  on  convictions 
under  Count  22  and  Count  24,  respectively.  Appellee's 
brief  w^ill  deal  with  each  of  appellant's  arguments  in  the 
order  in  which  they  were  advanced. 

ARGUMENT  ON  COUNT  TWENTY-TWO. 

(1)  The  Court  Properly  Denied  Appellant's  Motion 
for  a  Judgment  of  Acquittal  on  the  Ground  That 
Exhibit  22-X  Was  Not  Transmitted  or  Made  to 
the  Federal  Home  Loan  Bank  Board. 

Exhibit  22-X  is  the  monthly  report  to  the  Board  of 
Directors  of  the  Broadway  Federal  Savings  and  Loan 
Association  of  Los  Angeles,  California,  for  the  month 
ended  June  30,  1947.  Such  reports  are  required  by  the 
regulations  governing  Federal  Savings  and  Loan  Asso- 
ciations, one  copy  going  to  the  Federal  Home  Loan  Bank 
and  two  copies  to  the  Federal  Home  Loan  Bank  System 
in  Washington.     (24  C.  F.  R.  143.5  (Appendix,  p.  9).) 

The  evidence  shows  this  report  was  produced  in  Court 
by  Frank  C.  Noon  [R.  241],  who  was  "Manager  of  the 
Los  Angeles  Branch  of  the  Federal  Home  Loan  Bank 
of  San  Francisco  and  Supervisory  Agent  for  the  Federal 
Home  Loan  Bank  Board"  [R.  240].  Noon  testified  that 
in  his  capacity  with  the  Federal  Home  Loan  Bank  he 
received  monthly  reports  from  the  Federal  Savings  & 
Loan  Associations,  which  reports  were  a  part  of  the 
official  records  of  his  office  and  that  he  had  with  him 
the  monthly  report  of  the  Broadway  Federal  Savings  and 
Loan  Association  of  Los  Angeles,  California,  for  June 
30,  1947  [R.  241].  The  exhibit  was  then  marked  for 
identification    as    Government's    Exhibit    No.    22-X    [R. 


244].     He  further  identified  the  particular  sheet  as  being 
the  one  sent  to  Washington  [R.  245]. 

During  cross-examination  of  Mr.  Noon  [R.  269]  ap- 
pellant's attorney,  Rose,  picked  up  the  exhibit  and  the 
following  interrogation  ensued   [R.  269-270]  : 

"Mr.  Rose:  May  I  have  the  other  exhibit  that 
Mr.  Noon  brought  in?     Oh,  it  is  over  here. 

Q.  Did  you  receive  this  in  the  regular  mail  at 
your  office?     A.     Yes,  from  the  Chief  Supervisor. 

Q.  Where  is  he  located?  San  Francisco?  A. 
Washington. 

Q.  That  is  something  else  that  came  from  Wash- 
ington, and  you  don't  know  anything  about  it,  other- 
wise?    A.     Not  this  paper,  no. 

Q.     I  am  talking  about  that  paper.     A.     No. 

Q.  Is  this  a  copy  of  the  regular  monthly  report 
of  the  board  of  directors  of  the  Federal  Savings  and 
Loan  Associations  of  Los  Angeles  that,  to  your 
knowledge,  was  made  out  monthly  by  some  officer  of 
the  Association?  A.  Yes,  I  don't  know.  This  ap- 
pears to  be  the  original.  The  directors  may  have  had 
copies. 

Q.  That  is  the  usual  form  supplied  by  the  Home 
Loan  Bank  Board,  is  that  right?     A.     That's  right. 

Q.  I  think  it  has  some  notation  in  the  corner. 
A.     Yes. 

Q.  Torm  FMR,  Office  of  the  Government,  FHLB, 
System,'  is  that  right?     A.     Yes." 

During  the  interrogation  which  followed  [R.  270- 
273]  the  witness  was  questioned  concerning  the  various 
entries  which  appeared  upon  Exhibit  22-X  and  clearly 
established  that  it  is  the  monthly  report  of  the  Broadway 
Federal  Savings  and  Loan  Association  of  Los  Angeles 
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for  the  month  ending  June  30,  1947,  and  one  of  the  re- 
ports that  is,  by  regulation,  required  to  be  made  to  the 
Federal  Home  Loan  Bank  System  in  Washinj:^ton,  D.C. 

Mildred  P.  Wilson,  who  was  Assistant  Secretary  of 
the  Broadway  Federal  Savinj^s  and  Loan  Association  at 
the  time  of  the  report  in  question  [R.  274],  identified 
the  exhibit  as  being-  one  which  she  prepared  under  the 
express  instructions  of  the  appellant,  Mr.  Howard  [R. 
275-277].  She  then  testified,  ".  .  .  after  the  report  was 
completed  then  it  also  had  to  go  to  Mr.  Howard's  desk, 
then,  after  he  read  it  and  approved  it,  then  he  gave  it 
to  me  to  send  down  to  the  Home  Loan  Bank,  and  that 
was  what  was  done"   [R.  278]. 

After  a  great  deal  of  additional  testimony  as  to  the 
manner  in  which  the  report  was  prepared  and  the  manner 
in  which  the  accounts  reflected  by  the  report  were  main- 
tained at  the  Broadway  Federal  Savings  and  Loan  As- 
sociation the  exhibit,  as  Government's  Exhibit  22-X,  was 
finally  received  in  evidence    [R.   345]. 

An  examination  of  the  exhibit  itself  reveals  that  it  is 
one  of  the  forms  used  by  the  Federal  Home  Loan  Bank 
System.  Mr.  Noon's  testimony  bore  this  out  [R.  270]. 
Mailing  instructions  on  the  reverse  side  of  the  exhibit 
read  as  follows: 

"Mailing  Instructions 

Association  should  retain  original;  send  one  copy  to 
Federal  Home  Loan  Bank  of  which  a  member,  and 
two  copies  to  Chief  Supervisor,  Federal  Home  Loan 
Bank  System,  Washington  25,  D.C." 

The  regulation  set  forth  at  24  C.  F.  R.  143.5  (Appendix, 
p.  9)  provides  that  these  reports  should  be  made:  that 
one  copy  should  be  forwarded  to  the  Federal  Home  Loan 


Bank  of  which  the  association  is  a  member,  and  that  two 
copies  should  go  to  the  Governor  of  the  Federal  Home 
Loan  Bank  System  in  Washington,  D.C.  The  regulation 
as  to  supervision  of  Savings  and  Loan  Associations  (Ap- 
pendix, p.  10),  set  forth  at  24  C.  F.  R.,  1943  Supp.,  6.2, 
8  F.  R.  9865,  provides  that  the  Chief  Supervisor  shall 
be  responsible  under  the  Governor  of  the  Federal  Home 
Loan  Bank  System  for  supervision  of  all  member  institu- 
tions. 

From  the  files  of  the  Broadway  Federal  Savings  and 
Loan  Association  appellant  produced  that  association's 
copies  of  the  monthly  reports  to  the  Board  of  Directors 
for  the  first  six  months  of  operations,  from  January  31, 
1947,  to  and  including  June  30,  1947  [R.  373].  These 
reports  were  kept  and  prepared  in  the  due  course  of  busi- 
ness [R.  373].  They  were  received  in  evidence  as  De- 
fendant's Exhibit  E5-22  [R.  373]  and  later  designated 
as  a  part  of  the  record  on  this  appeal  [R.  107].  From 
these  reports  it  was  apparent  that  it  was  the  practice  at 
the  Broadway  Federal  Savings  and  Loan  Association, 
during  early  1947  at  least,  to  list  all  loans  as  Direct  Re- 
duction Loans  [R.  373-374].  All  of  these  reports  were 
signed  by  Mildred  P.  Wilson  [R.  375].  On  direct  ex- 
amination appellant  identified  these  reports  as  the  regular 
monthly  reports  to  the  directors  of  the  Broadway  Federal 
Savings  and  Loan  Association  [R.  378-379]  and  testified 
that  the  forms  for  the  reports  came  from  the  Home 
Loan  Bank  [R.  376]  and  that  they  were  typed  up  by 
Mildred  P.  Wilson  [R.  380].  Appellant  then  testified  that 
in  November,  1947,  the  Home  Loan  Bank  Board  notified 
his  association  that  they  had  made  an  error  in  compiling 
the  monthly  report  "to  the  Home  Loan  Bank  Board" 
because  of  the  manner  in  which  they  lumped  all  loans 


together  as  "Direct  Reduction  Loans"  [R.  388].  In 
this  connection  it  is  pointed  out  that  the  appellee  is  not 
here  concerned  with  the  manner  in  which  these  reports 
were  made,  that  is,  not  concerned  with  bookkeeping  pro- 
cedures, but  only  with  the  fact  that  the  entries  were  false 
and  that  they  were  made  to  the  Home  Loan  Bank  Board. 

When  one  considers  the  above  facts,  together  with  the 
fact  that  the  Federal  Home  Loan  Banks  are  agents  of 
the  Federal  Home  Loan  Bank  Administration  for  super- 
visory purposes  (Regulations — Organization  of  the 
Banks,  Appendix,  p.  7),  it  is  apparent  that  Govern- 
ment's Exhibit  22-X  was  in  truth  a  report  to  the  Federal 
Home  Loan  Bank  Board  as  described  in  the  indictment 
[R.   13-14]. 

(2)  The  Court  Properly  Denied  Appellant's  Motion 
for  Judgment  of  Acquittal  on  the  Ground  That 
There  Was  No  Evidence  to  Show  the  Appellant's 
Intent  to  Deceive  the  Home  Ov^nners'  Loan  Cor- 
poration or  the  Federal  Home  Loan  Bank  Board, 
Its  Auditors  and  Examiners. 

In  connection  with  this  argument  it  is  interesting  to 
note  that  at  page  4  of  his  Opening  Brief  the  appellant 
admits  to  the  falsity  of  the  entry  reflected  in  Govern- 
ment's Exhibit  22-X. 

Mildred  P.  Wilson  testified  that  the  report  was  prepared 
under  the  appellant's  instructions  [R.  275-277]  and  that 
the  appellant  saw  this  particular  report  and  approved  it 
before  it  was  sent  out  [R.  278].  She  further  testified 
[R.  283], 

"Mr.    Howard    said    that    we    were    going   to   make 
loans,  collateral  loans  on  certificates  already  held  by 
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certain  persons  in  the  association.  After  that  he  was 
going  to  open  a  savings  account  for  each  of  these 
persons,  thereby  setting  up  a  new  .  .  .  thereby  setting 
up  a  loan,  an  additional  loan  for  the  association,  and 
also  an  additional  share  account.  After  the  state- 
ment went  to  the  Home  Loan  Bank,  we  would  cancel 
these  loans,  and  that  was  all  there  was  to  it." 

Mrs.  Wilson  later  testified  [R.  341]  that  she  had  a 
conversation  with  the  appellant  relative  to  listing  collateral 
loans  on  Exhibit  22-X,  and  that  appellant  said  that  he 
wanted  all  loans  grouped  under  one  heading,  "Direct  Re- 
duction Loans,"  and  that  [R.  342]  appellant  said  that, 
"We  were  going  to  set  these  collateral  loans  up  and  after 
the  report  was  sent  in  to  the  Federal  Home  Loan  Bank,  , 
we  would  cancel  them  off." 

The  appellant  failed  to  deny  any  of  the  above  testimony 
of  Mildred  P.  Wilson,  when  he  later  testified  in  his  own 
behalf  at  the  trial. 

There  was  a  great  deal  of  testimony  establishing  that  I 
at  least  two  of  the  loans  listed  on  the  books  of  the  Broad- 
way Federal  Savings  and  Loan  Association  on  June  30,  , 
1947,   w^ere  false  and   fraudulent  and   were   based  upon  i 
forged  share  loans  on  the  certificates  of  John  M.  Ander- 
son and  his  wife,   Mary  C.   Anderson.     The  two  false 
and  fraudulent  loans  totalled  $8,500.00  [R.  208-240]  and 
were  included  in  the  total  of  loans  reflected  in  Exhibit 
22-X,  the  monthly  report  of  June  30,  1947,  to  the  board 
of  directors  and  the  Federal  Home  Loan  Bank  Board,  , 
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and  tended   to   "water"   that   report   by   a   corresponding 
amount. 

Appellant  presented  this  report  to  the  Board  of  Di- 
rectors of  the  Broadway  Federal  Savings  and  Loan  Asso- 
ciation at  a  meeting  held  on  July  11,  1947  [R.  383]  ;  the 
report  presented  was  Exhibit  22-X  [R.  384]  and  reflected 
total  assets  as  of  June  30,  1947,  at  $372,156.56  [R.  384 
and  R.  386].  This  is  the  same  figure  appearing  on  Ex- 
hibit 22-X.  Appellant  referred  with  pride  to  this  figure 
[R.  386]  and  informed  the  Board  of  Directors  that  the 
total  loan  value  at  that  time  amounted  to  approximately 
$360,000.00  [R.  386].  He  then  pointed  out  the  number 
of  Investment  Share  Accounts  and  the  number  of  loan 
accounts  [R.  386]. 

Appellant  testified  that  he  first  saw  the  collateral  loan 
cards  and  re-purchase  slips  pertaining  to  the  two  fraudu- 
lent loans  in  July  of  1947  [R.  391]  when  they  were 
brought  to  his  attention  by  his  auditor,  Mr.  Bonnet,  and 
that  he  was  told  that  this  practice  was  usual  among  sav- 
ings and  loan  associations  in  the  first  period  of  their 
operation  when  they  usually  inflate  their  assets  [R.  392, 
410].  There  were  several  other  such  loans  on  the  books 
on  June  30,  1947,  in  addition  to  the  two  forming  the 
basis  of  Count  22  [R.  392,  418].  Appellant  fixes  his 
conversation  with  Mr.  Bonnet  at  between  the  1st  and  the 
14th  day  of  July  [R.  409].  He  admits  having  signed  the 
checks  used  in  paying  off  the  "loans"  [R.  390].  It  was 
established  that  the  two  fraudulent  loans  in  question  were 
cancelled  on  July  14,  1947  [R.  415],  three  days  after  the 
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meeting  in  which  he  informed  the  Board  of  Directors  of 
the  number  of  loans  that  had  been  made  to  that  date  by 
the  association  [R.  387]. 

The  testimony  of  appellant  when  cross-examined  in  this 
regard  is  enlightening   [R.  416-419] : 

*'By  Mr.  Danielson:  Mr.  Howard,  you  were  with 
the  Broadway  for  32  months.  You  are  familiar  with 
what  collateral  loans  are.  They  are  collateral  loans 
secured  by  shares?     A.     That  is  correct. 

Q.  Those  are  the  ones  you  can  loan  up  to  90  per 
cent?     A.     Yes,  sir. 

Q.  You  have  gone  over  these  John  and  Mary 
Anderson  transactions  right  here  in  court?  A.  Yes. 
I  listened  to  that. 

Q.  And  you  examined  them  together  with  your 
counsel  here  yesterday,  didn't  you?  A.  Not  much. 
Very  little. 

Q.  To  refresh  your  recollection  then,  as  to  the 
John  Anderson  account,  he  had  an  account  of  $5,000 
in  the  Broadway,  didn't  he?     A.     Yes,  sir. 

Q.  And  on  or  about  June  28,  1947,  a  collateral 
loan  was  opened  up  in  the  amount  of  $4,500  on  it, 
wasn't  it?     A.     It  would  appear  that  way,  yes. 

Q.  And  on  the  same  date,  June  28,  at  least,  a 
new  investment  share  ledger  in  the  same  amount, 
$4,500,  was  opened  up,  wasn't  it?  A.  That  is  cor- 
rect. 

Q.  As  to  Mary  Anderson's  account,  she  had  ac- 
count 20  in  the  amount  of  $5,000,  didn't  she?  A. 
That  is  correct. 
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Q.  And  on  June  27,  1947,  a  collateral  loan  of 
$4,000  was  placed  on  that  account,  wasn't  it?  A. 
That  is  correct. 

Q.  On  the  same  date,  June  27,  1947,  a  new  in- 
vestment share  ledg^er  in  the  amount  of  $4,000  was 
put  in  that  account?     A.     It  appears  that  way. 

Q.  And  it  was  cancelled  off  on  July  14.  A.  That 
is  right. 

Q.  There  was  no  interest  collected  on  that  ac- 
count was  there  ?  A.  None,  according  to  my  knowl- 
edge. The  board  of  directors  will  reflect  that,  also, 
in  the  minutes. 

Q.  As  to  John  Anderson,  there  was  no  interest 
collected  on  that,  either?     A.     None. 

Q.  These  loans  were  on  June  27  and  June  28, 
1947.  I  direct  your  attention  to  Government's  Ex- 
hibit 22- Y,  the  ledger  sheet,  1210.  Prior  to  June 
27,  there  had  been  five  collateral  loans  granted  at 
the  Broadway,  is  that  not  correct?  (The  entries  on 
Exhibit  22-Y  were  made  by  Mildred  Wilson  and  re- 
flect the  collateral  loans  set  up  in  the  latter  part  of 
June,  1947,  which  were  later  cancelled  ofif  during 
July,  1947— R.  341  to  343.)     A.     I  don't  know. 

Q.     Will  you  count  them?     A.     I  saw  three. 

Q.  Well,  prior  to  June  27,  there  had  been  five. 
A.     Yes. 

Q.     With  a  total  balance  of  $1,900.     A.     Yes. 

Q.  On  June  27th  and  28th,  these  two  days,  we 
have  a  ten  collateral  loan  set-up.  A.  That  is  cor- 
rect. 
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Q.  And  the  total  balance  then  was  $25,800.  A. 
It  appears  that  way. 

Q.  Then  on  July  10,  we  had — well,  between  July 
10th  and  30th,  we  had  six  of  them  removed,  is  that 
not  correct,  or  credited?     A.     It  appears  that  way. 

Q.  Leaving  a  balance  of  $1,320.  A.  That  is 
correct. 

Q.  So  only  on  June  30,  1947,  that  was  the  only 
time  you  had  a  balance  of  $25,800?  A.  It  appears 
that  way. 

Q.  As  of  January  11,  1949 — well,  we  can  go  fur- 
ther. As  of  the  end  of  1949,  after  three  years  of 
operation,  there  were  $38,017.07,  is  that  correct? 
A.     That  is  correct. 

Q.  And  on  this  check  No.  417,  Mary  Anderson, 
$4,000,  that  is  your  signature  as  one  of  the  signers, 
is  it  not?     A.     Yes,  sir.     It  required  two  signatures. 

Q.     And  on   this   check  416?     A.     That's   right. 

Q.  That  is  your  signature  as  one  of  the  signers? 
A.     Yes. 

Q.  That  is  to  John  Anderson?  A.  Yes,  that's 
right." 

It  is  fundamental  that  the  law  presumes  a  person  to 
intend  to  do  what  he  actually  does;  that  he  intends  the 
natural  and  necessary  consequences  of  his  voluntary  act. 
(Haugen  v.  U.  S.  (9  Cir.,  1946),  153  F.  2d  850;  U.  S. 
V.  Randall  (7  Cir.,  1947),  164  F.  2d  284.)  Here  the 
appellant   inflated   the   assets   of    the    Broadway    Federal 

I. 
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Savings  and  Loan  Association  by  placing  on  the  books  false 
and  fraudulent  loans.  He  thereby  caused  the  monthly 
report  of  the  association  to  be  inflated  in  the  amount  of 
the  loans  and,  since  that  report,  by  regulation,  was  a  re- 
port which  must  be  forwarded  to  the  Federal  Home  Loan 
Bank  Board  the  effect  of  his  act  was  to  deceive  that  Board 
and  its  auditors  and  examiners. 

Appellee  submits  that  the  admittedly  false  report,  Ex- 
hibit 22-X,  prepared  under  the  appellant's  supervision, 
was  intended  to  deceive  whatever  person  or  agency  should 
receive  it;  that  is,  those  to  or  for  whose  benefit  or  infor- 
mation it  was  prepared  and  to  whom  it  was  transmitted. 
The  evidence  established  that  this  exhibit  was  transmitted 
to  the  Federal  Home  Loan  Bank  System,  as  well  as  the 
local  Federal  Home  Loan  Bank.  In  view  of  the  evi- 
dence, the  jury  was  justified  in  finding  that  the  requisite 
intent  accompanied  the  act. 

(3)  The  Court  Properly  Denied  Appellant's  Motion 
for  Judgment  of  Acquittal  on  the  Ground  That 
the  Federal  Home  Loan  Bank  Board  Was  Not 
in  Existence  on  June  30,  1947. 

Appellant  argues  that  as  the  result  of  Executive  Order 
No.  9070,  effective  February  24,  1942  (Appendix,  p.  6), 
the  Federal  Home  Loan  Bank  Board  was  not  in  existence 
on  the  date  of  the  offense  charged  in  Count  22  of  the  in- 
dictment, June  30,  1947,  and  that,  therefore,  he  could  not 
be  guilty  of  the  offense  charged  in  that  count  of  the  in- 
dictment. 
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Executive  Order  No.  9070  was  issued  pursuant  to  the 
First  War  Powers  Act,  1941  (Appendix,  p.  3),  Section  5 
of  which  provides  in  part: 

"That  all  laws,  or  parts  of  laws,  conflicting  with 
the  provisions  of  this  title  are  to  the  extent  of  such 
conflict  suspended  while  this  title  is  in  force."  (Em- 
phasis added.) 

The  section  goes  on  to  provide  that  on  the  termination  of 
that  title  all  government  agencies,  etc.,     .     ,     . 

"shall  exercise  the  same  functions,  duties,  and  powers 
as  heretofore,  or  as  hereafter,  by  law  may  be  pro- 
vided, any  authorization  of  the  president  under  this 
title  to  the  contrary  notwithstanding." 

Section  3  of  Executive  Order  No.  9070  provided  that 
the  chairman  of  the  Federal  Home  Loan  Bank  Board 
should  serve  as  the  Federal  Home  Loan  Bank  Commis- 
sioner. Thus,  it  is  apparent  that  Executive  Order  No. 
9070  merely  transferred  the  functions  of  the  Federal 
Home  Loan  Bank  Board  to  the  National  Housing  Agency, 
and  that  the  Board  was  still  in  existence  on  June  30,  1947. 

Reorganization  Plan  No.  3  of  1947  (Appendix,  p.  4) 
(A.  B.  37)  effective  July  27,  1947,  transfers  the  functions, 
et  cetera,  of  the  "Federal  Home  Loan  Bank  Board"  to  its 
successor  agency.  It  is  obvious  that  this  transfer  could 
not  be  accomplished  if  the  Board  did  not  exist  at  that  time. 
This  transfer  took  place  nearly  a  month  after  the  date 
alleged  in  Count  22.  Appellant  was  aware  of  these  facts 
and  of  the  effective  date  of  the  reorganization  plan  (A.  B. 
19).  It  is  submitted  that  his  argument  in  this  regard  is 
frivolous. 
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ARGUMENT  ON  COUNT  TWENTY-FOUR. 

Appellant's  first  specification  of  errors  under  Count  24 
is  in  two  parts,  First,  that  the  makinp^  of  a  false  entry  in 
a  report  to  the  Federal  Home  Loan  Bank  Board  is  not  a 
crime  under  18  U.  S.  C.  1006,  and.  Second,  that  the  Fed- 
eral Home  Loan  Bank  Board  was  not  in  existence  on 
March  22,  1949. 

1(a)  The  Making  of  a  False  Entry  in  a  Report  to 
the  Federal  Home  Loan  Bank  Board  Is  Made 
an  Offense  by  18  U.  S.  C.  1006. 

A  careful  reading-  of  that  portion  of  18  U.  S.  C.  1006 
which  is  pertinent  to  this  case  reveals  that  the  section  can 
properly  be  divided  into  three  parts. 

The  first  part  defines  the  class  of  person  who  can  com- 
mit the  act  made  criminal.  The  listing  of  various  govern- 
mental agencies  serves  only  to  modify  the  pronoun  "who- 
ever".    This  portion  is  as  follows : 

Part  1. 

''Whoever^  being  an  officer,  agent  or  employee  of  or 
connected  in  any  capacity  zmth  the  Reconstruction 
Finance  Corporation,  Federal  Deposit  Insurance  Cor- 
poration, Home  Owners'  Loan  Corporation,  Farm 
Credit  Administration,  Federal  Housing  Administra- 
tion, Federal  Farm  Mortgage  Corporation,  Federal 
Crop  Insurance  Corporation,  Farmers'  Home  Corpo- 
ration, the  Secretary  of  Agriculture  acting  through 
the  Farmers'  Home  Administration,  or  any  land  bank, 
intermediate  credit  bank,  bank  for  cooperatives  or  any 
lending,  mortgage,  insurance,  credit  or  savings  and 
loan  corporation  or  association  authorised  or  acting 
under  the  laws  of  the  United  States,  .  .  ."  (Em- 
phasis added.) 


—IB- 
Part  2. 
The  second  part  of  the  Statute  describes  the  intent  which 
will  make  the  act  a  crime,  if  such  intent  is  coupled  with 
such  act.     That  part  of  the  section  is  as  follows : 

".  .  .  with  intent  to  defraud  any  such  institu- 
tion or  any  other  company,  body  politic  or  corporate, 
or  any  individual,  or  to  deceive  any  officer,  auditor, 
examiner  or  agent  of  any  such  institution  or  of  de- 
partment or  agency  of  the  United  States,  .  .  ." 
(Emphasis  added.) 

Part  3. 

The  third  part  of  the  section  describes  the  act  which  is 
made  unlawful  by  the  statute.     It  reads  as  follows : 

".  .  .  makes  any  false  entry  in  any  book,  report 
or  statement  of  or  to  any  such  institution,     .     .     ." 

It  is  apparent  that  the  purpose  of  the  Statute  is  to  make 
it  unlawful  for  a  particular  class  of  person  (Part  1),  with 
intent  to  defraud  or  deceive  a  described  class  (Part  2),  to 
make  a  false  entry  in  a  book,  report,  or  statement  to  such 
institution  (Part  3).  The  statute  is  designed  to  protect  a 
certain  class  of  persons  (Part  2),  from  fraud  or  deceit 
by  another  class  (Part  1),  by  means  of  false  entries  in 
reports  to  "such  institutions"  (Part  3).  The  persons  to 
be  protected  are  the  persons  who  are  the  potential  victims 
of  the  fraud  and/or  deceit.  Since  the  particular  class  of 
fraud  and/or  deceit  which  is  made  unlawful  is  that  flowing 
from  a  false  entry  in  a  report  to  "such  institutions"  the 
expression  "such  institutions"  must  refer  to  those  who 
could  be  the  objects  of  the  fraud  and/or  deceit.    In  other 
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words,   "such   institutions,"   as   contemplated   by   Part   3, 
must  refer  to  the  class  defined  in  Part  2,  as  set  forth 
above. 

The  Reviser's  Notes  to  18  U.  S.  C.  1006  state  that  the 
new  section  is  based  upon  eleven  sections  of  the  old  United 
States  Code  and  that  among  these  is  12  U.  S.  Code 
1467(c).     The  Reviser's  Notes  go  on  to  state: 

"Each  revised  section  condenses  and  simplifies  the 
constituent  provisions  without  change  of  substance 
except  as  herein  indicated. 

"The  term  'or  of  any  department  or  agency  of  the 
United  States'  was  inserted  in  order  to  clarify  the 
sweeping  provisions  against  fraudulent  acts  and  to 
eliminate  any  possible  ambiguity  as  to  scope  of  sec- 
tion. (See  definitions  of  'department'  and  'agency' 
in  section  6  of  this  title.)" 

The  new  section  was  based  in  part  upon  the  old  12  U.  S. 
Code  1467(c)  which  made  unlawful  a  false  entry  in  a  re- 
port to  the  Federal  Home  Loan  Bank  Board.  The  Re- 
viser's Notes  clearly  point  out  that  no  change  in  substance 
was  intended  and  in  addition  point  out  that  the  words 
"department  or  agency  of  the  United  States"  were  added 
"to  clarify  the  sweeping  provisions  against  fraudulent  acts 
and  to  eliminate  any  possible  ambiguity  as  to  scope  of  sec- 
tion." If  these  notes  have  any  significance  it  must  be  that 
the  Federal  Home  Loan  Bank  Board  is  to  be  protected 
by  the  provisions  of  the  new  section.  This  court  has  held 
that  the  Reviser's  Notes  do  have  significance.  Kirk,  ef  al. 
V.  United  States  (9  Cir.,  1950),  185  F,  2d  185,  188. 
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1(b)  An  Indictment  May  State  an  Offense  Against 
the  United  States  Even  Though  It  Refers  to 
the  Home  Loan  Bank  Board  as  the  Federal 
Home  Loan  Bank  Board. 

Appellant  argues  that  Count  24  of  the  indictment  fails 
to  state  an  offense  against  the  United  States  since  the 
functions  of  the  Federal  Home  Loan  Bank  Board  were 
transferred  to  the  Home  Loan  Bank  Board  by  Reorgani- 
zation Plan  No.  3,  1947,  effective  July  27,  1947,  nearly 
two  years  before  the  date  of  the  offense  charged  in  Count 
24,  March  22,  1949.  His  objection  is  to  the  use  of  the 
word  "Federal"  in  the  designation  of  the  Board  (A.  B. 
38.) 

Actually,  Section  9  of  Reorganization  Plan  No.  3  (Ap- 
pendix, p.  5),  abolished  the  Federal  Home  Loan  Bank 
Board,  but  not  until  all  of  its  functions  were  transferred 
to  the  Home  Loan  Bank  Board.  (See  Section  2  of  the 
Reorganization  Plan,  Appendix,  p.  5.)  The  Reorganiza- 
tion Plan  was  submitted  by  the  President  pursuant  to  the 
authority  granted  him  by  the  Reorganization  Act  of  1945 
(Appendix,  p.  3).  Section  9  of  that  act  provides,  in 
pertinent  part: 

"Any  statute  enacted,  ...  in  respect  of  .  .  . 
any  agency  or  function  transferred  to  .  .  .  any 
other  agency  or  function  under  the  provisions  of  this 
Act,  before  the  effective  date  of  such  transfer,  .  .  . 
shall,  .  .  .  have  the  same  effect  as  if  such  trans- 
fer,   .    .    .    had  not  been  made;    .    .    ." 

Thus  it  is  apparent  that  the  Congress  did  not  intend  that 
the  reorganization  brought  about  by  this  plan  should  have 
the  effect  attributed  to  it  by  the  appellant,  and  that  the 
Federal  Home  Loan  Bank  Board  or  Home  Loan  Bank 
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should  no  longer  have  the  protection  afforded  to  it  l)y  12 
U.  S.  Code  1467(c)  or  by  its  successor,  18  U.  S.  C.  1006. 

Penal  statutes  should  be  strictly  construed,  but  this  does 
not  mean  that  they  should  be  given  so  narrow  a  meaning 
as  to  distort  them  or  to  nullify  the  evident  meaning  and 
purpose  of  the  legislation.  They  should  be  given  their 
fair  meaning  in  accord  with  the  evident  intent  of  Congress. 
U.  S.  V.  Sullivan  (1948),  332  U.  S.  689,  68  S.  Ct.  331; 
U.  S.  V.  Brown  (1948),  333  U.  S.  18,  25-26;  U.  S.  v. 
Monstad,  et  al.  (9  Cir.,  1943),  134  F.  2d  986. 

It  is  submitted  that  in  common  usage  the  term  "Federal 
Home  Loan  Bank  Board"  is,  even  today,  synonymous  with 
"Home  Loan  Bank  Board"  and  that  the  Appellant  was 
not  misled  by  the  inclusion  of  the  word  "Federal"  in  the 
name  of  the  board  as  it  is  set  forth  in  the  indictment.  In 
this  connection  it  is  noted  that  the  Reorganization  Plan 
was  effective  July  27,  1947.  Yet  the  regulations  governing 
Federal  Savings  and  Loan  Associations  were  not  revised  to 
conform  to  these  changes  in  nomenclature  until  seventeen 
months  later,  on  December  17,  1948.  See  Resolution 
#1285,  December  17,  1948,  Appendix,  p.  6,  13  F.  R. 
8266.  Section  1014  of  the  new  Title"  18,  U.  S.  Code, 
effective  September  1,  1948,  and  amended  May  24,  1949, 
still  carries  the  full  designation,  ''Federal  Home  Loan 
Bank  Board."  Frank  C.  Noon,  who  had  been  with  the 
Home  Loan  Bank  for  eighteen  years  at  the  time  of  his 
testimony,  testified  that  he  was  then  "supervisory  agent 
for  the  Federal  Home  Loan  Bank  Board."  [R.  240.] 
(Emphasis  added.) 

The  appellant  cannot  possibly  have  been  misled  by  the 
inclusion  of  the  word  "Federal"  in  the  name  of  the  board. 
There  could  not  have  been  any  other  board  with  a  similar 
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name;  the  use  of  the  word  "Federal"  or  of  the  words  i 
"Federal  Home  Loan  Bank"  or  a  combination  or  varia- 
tion of  them  with  other  words  is  prohibited  by  law.     12   ! 
U.  S.  Code  1441(d)   and  18  U.  S.  C.  709.     It  is  well  I 
settled  that  where  the  variance  between   the   indictment  I 
and  the  proof  could  not  possibly  mislead  the  defendant  ' 
such  a  variance  is  not  material,  Meyers  v.  U.S.  (2  Cir., 
1924),  3  F.  2d  379;  U.  S.  -v.  Rahinowitz  (1949),  176  F. 
2d  732;  U.  S.  v.  Rosenbhim  (1949),  176  F.  2d  321,  and 
that  a  variance  between  the  indictment  and  the  proof  is 
immaterial  unless  the  substantial   rights   of   the  accused 
have  been  prejudiced.     A  variance  should  not  be  regarded 
as  material  where  the  defendant  could  not  have  been  mis- 
led at  the  trial  or  deprived  of  protection  against  another 
prosecution  for  the  same  offense.    Berger  v.  U.  S.  (1935), 
295  U.  S.  78,  55  S.  Ct.  629.     The  error  in  adding  the 
word  "Federal"  to  the  title  of  the  Home  Loan  Bank  Board 
would,  therefore,  be  harmless  error  within  the  meaning 
of  Rule  52(a)  of  the  Federal  Rules  of  Criminal  Proce- 
dure, and  should  be  disregarded.     That  rule  reads: 

(a)  Harmless  Error.  Any  error,  defect,  irregu- 
larity or  variance  which  does  not  affect  substantial 
rights  shall  be  disregarded." 

See  also: 

Himmelfarb  v.  U.  S.  (9  Cir.,  1949),  175  F.  2d  924, 
936; 

U.  S.  V.  Schwartz  et  al.  (2  Cir.,  1945),  150  F.  2d 
628,  cert.  den.  326  U.  S.  757; 

Cummings  v.  U.  S.  (5  Cir.,  1942),  131  F.  2d  107. 
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2.     Exhibit  24-B  Was  Properly  Admitted  Into 
Evidence. 

At  the  outset  it  is  pointed  out  that  in  his  brief  Appel- 
lant has  based  his  argument  on  the  fundamental  miscon- 
ception that  Count  24  charges  Appellant  with  making  an 
entire  false  report  to  the  Federal  Home  Loan  Bank  Board 
(A.  B.  41,  42).  Actually,  the  indictment  describes  the 
false  entry  as  ".  .  .  namely:  an  affidavit  of  the  presi- 
dent of  said  association  attached  to  the  report  of  examina- 
tion of  said  association  .  .  ."  The  pertinent  portions 
of  Count  24  read:  ''On  or  about  March  22,  1949,  .  .  . 
Herbert  A.  Howard  .  .  .  with  intent  to  deceive  the 
Home  Owner's  Loan  Corporation  and  the  Federal  Home 
Loan  Bank  Board,  its  auditors  and  examiners,  did  make 
and  cause  to  be  made  a  false  entry  in  a  report  to  the  Fed- 
eral Home  Loan  Bank  Board,  namely,  an  affidavit  of  the 
president  of  said  association  attached  to  the  report  of 
examination  of  said  association  as  at  the  close  of  business 
March  8,  1949,  which  said  affidavit  is  false  in  that  it  al- 
leges that  all  of  the  assets  recorded  on  the  association's 
books  .  .  .  and  that  the  signatures  appearing  thereon 
are  genuine,  whereas  in  truth  and  in  fact  there  were  re- 
corded .  .  .  the  following  notes  bearing  the  signature 
of  .  .  .  one  Vashti  Peake:  .  .  .  Loan  #27 A — 
Vashti  Peake,  and  said  signatures  were  false  and  forged 

The  testimony  of  Frank  C.  Noon,  at  the  time  he  pro- 
duced Exhibit  22-B,  is  set  forth  at  pages  254-255  of  the 
transcript  of  record  on  appeal  and  at  pages  22  and  23  of 
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Appellants'  Opening  Brief.  Mr.  Noon  was  "manager  of 
the  Los  Angeles  branch  of  the  Federal  Home  Loan  Bank 
of  San  Francisco  and  supervisory  agent  for  the  Federal 
Home  Loan  Bank  Board"  [R.  240].  He  was  asked 
whether  he  had  the  ".  .  .  report  of  the  Federal  Savings 
and  Loan  Association's  Examiner  pertaining  to  the  Broad- 
way Federal  Savings  and  Loan  Association  dated  on  or 
about  March  22,  1949."  The  language  used  is  very  nearly 
identical  to  that  used  in  Count  24  of  the  indictment.  He 
replied,  'T  have  a  certificate  of  the  examiner  in  charge 
and  the  affidavit  of  the  president  or  secretary  on  the  same 
sheet."  He  also  testified  that  the  affidavit  was  dated 
March  22,  1949,  the  identical  date  alleged  in  the  indict- 
ment as  the  date  when  Appellant  made  or  caused  to  be 
made  the  false  entry.  Before  further  questions  could  be 
asked  the  Court  admitted  the  exhibit  into  evidence  but 
immediately  thereafter  and  before  any  additional  testi- 
mony, it  was  established  that  the  document  was  a  part  of 
the  official  records  of  Mr.  Noon's  office. 

The  testimony  of  Frank  C.  Noon  clearly  identified  the 
affidavit  as  the  affidavit  described  in  Count  24  of  the  in- 
dictment, the  falsity  of  which  is  the  basis  of  that  count. 
As  such  it  was  properly  admitted  into  evidence.  Any 
other  circumstances  showing  knowledge  or  lack  of  knowl- 
edge of  the  document  by  the  witness  could  go  to  the  weight 
of  the  evidence  but  not  to  its  admissibility. 

Appellant  later  admitted  that  the  signature  on  the  affi- 
davit. Exhibit  24-B,  was  his  signature  [R.  403]  and  that 
he  signed  it  at  the  instance  and  request  of  Mr.  Manley 
[R.  403-404,  419-420]   (A.  B.  23-24)  and  that  he  knew 
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Mr.  Manley  to  be  ".  .  .  one  of  the  examiners"  [R. 
419]  and  that  Manley  made  an  examination  of  the  Broad- 
way in  1949  and  that  ".  .  .  He  was  there  between  two 
and  three  weeks"  [R.  420].  There  can  be  no  doubt  that 
Appellant  was  fully  aware  of  what  he  was  signing  when 
he  signed  the  affidavit  in  question. 

3(a)  The   Court   Did   Not   Err   in   Refusing   to   Give 
Defendant  Instruction  No.  3. 

It  is  fundamental  that  a  Court's  instructions  should  be 
considered  as  a  whole  and  that  it  is  not  error  to  refuse 
an  instruction  if  that  instruction  is  adequately  covered 
by  other  instructions  given  or  by  the  general  charge. 

Stein  et  al  v.  U.  S.  (9  Cir.,  1948),  166  F.  2d  851 ; 
McCoy  V.  U.  S.  (9  Cir.,  1948),  169  F.  2d  776,  785. 

Defendant's  requested  instruction  No.  3  relates  to  the 
manner  in  which  the  jury  should  judge  the  credibility  of 
the  witnesses.  Appellant  points  out  that  it  was  intended 
to  apply  to  the  testimony  of  Mildred  P.  Wilson  (A.  B. 
43).  The  Court  gave  instructions  on  credibility  of  wit- 
nesses which  fully  set  forth  the  law  as  to  the  manner  in 
which  the  jury  should  judge  the  credibility  of  the  witnesses 
[R.  466,  471].  Furthermore  [R.  468],  the  Court  gave 
an  instruction  which  is  identical  in  substance  and  effect 
with  defendant's  instruction  No.  3. 

In  addition,  the  requested  instruction  would,  at  most, 
apply  only  in  the  event  the  appellant  had  made  an  oral  ad- 
mission or  oral  confession  which  was  used  against  him 
during  the  trial.  The  testimony  which  appellant  considers 
as  an  admission  [R.  339;  A.  B.  44-45]  amounts  to  neither 
a  confession  nor  admission.  Therefore,  there  was  no 
reason  to  give  the  requested  instruction. 
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3(b)  The  Court  Did  Not  Err  in  Refusing  Defendant's 
Requested  Instruction  No.  62. 

This  requested  instruction  [R.  72-73;  A.  B.  47]  sets 
forth  what  appellant  considers  to  be  one  of  the  elements 
of  the  offense  charged  in  Count  24  under  18  U.  S.  C, 
Section  1006.  The  Court  gave  an  instruction  on  the  ele- 
ments of  the  offense  charged  in  Count  24  [R.  454,  455] 
in  which  the  jury  was  clearly  instructed  that,  in  order  to 
be  an  offense,  the  defendant  must  make  and  cause  to  be 
made  a  false  entry  ".  .  .  in  a  report  to  the  Federal 
Home  Loan  Band  Board    .    .    ." 

Inasmuch  as  the  requested  instruction  was  adequately 
covered  by  other  instructions  there  was  no  error  in  the 
Court's  refusal  to  give  the  instruction. 

4(a)  The  Court  Did  Not  Err  in  Giving  the  Instruction 
Relative  to  Presumptions  Set  Forth  at  Page  465 
of  the  Transcript  of  Record. 

As  stated  above  a  Court's  instructions  to  the  jury 
must  be  considered  as  a  whole  and  each  instruction  is  to 
be  regarded  in  the  light  of  all  of  the  others.  The  in- 
struction challenged  by  appellant  defines  a  presumption 
and  informs  the  jury  that  such  presumption  must  be  fol- 
lowed until  overcome  or  outweighed  by  evidence  to  the 
contrary.  The  instruction  which  appellant  holds  out  as 
the  proper  instruction  under  the  circumstance  covers  a 
different  field  entirely.  It  does  not  define  a  presumption, 
but  rather  it  describes  the  effect  of  the  presumption  of 
innocence.  In  addition  to  the  instruction  [R.  459,  lines 
12-20;  A.  B.  49]  which  appellant  contends  is  correct, 
the  Court  gave  additional  instructions  on  the  presumption 
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of  innocence  [R.  458,  lines  18-26,  and  460,  line  25,  to 
461,  line  3]  which  are  even  stronger  than  that  set  forth 
at  page  459. 

Appellant  also  argues  that  the  challenged  instruction 
is  not  good  because  it  does  not  include  zmthin  itself  an 
instruction  to  the  effect  that  a  jury  must  be  convinced 
beyond  a  reasonable  doubt  (A.  B.  50).  An  examination 
of  the  Court's  instructions  reveal  that  they  are  replete 
with  references  to  the  doctrine  of  reasonable  doubt  [R.  459, 
460,  461,  462,  463,  467,  468,  469,  470,  471,  472,  476, 
477,  479]. 

4(b)  The  Court  Did  Not  Err  in  Giving  the  Instruction 
on  Proof  Beyond  a  Reasonable  Doubt  Set  Forth 
at  Page  459  of  the  Transcript  of  Record. 

If  one  considers  the  entire  instruction  rather  than  that 
portion  set  forth  in  appellant's  brief,  it  becomes  apparent 
that  the  Court  properly  defined  "reasonable  doubt."  The 
entire  instruction  reads   [R.  459-460]  : 

"A  reasonable  doubt  is  a  fair  doubt  based  upon 
reason  and  common  sense  and  arising  from  the  state 
of  the  evidence.  It  is  rarely  possible  to  prove  any- 
thing to  an  absolute  certainty.  Proof  beyond  a  rea- 
sonable doubt  is  established  if  the  evidence  is  such 
as  you  would  be  willing  to  rely  and  act  upon  in  the 
most  important  of  your  own  affairs.  A  defendant 
is  not  to  be  convicted  on  mere  suspicion  or  conjecture. 

"A  reasonable  doubt  may  arise  not  only  from  the 
evidence  produced,  but  also  from  a  lack  of  evidence. 
Since  the  burden  is  upon  the  prosecution  to  prove  the 
accused  guilty  beyond  a  reasonable  doubt  of  every 
essential  element  of  the  crime  charged,  a  defendant 
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has  the  right  to  rely  upon  a  failure  of  the  prosecu- 
tion to  establish  such  proof.  A  defendant  may  also 
rely  upon  evidence  brought  out  on  cross-examination 
of  witnesses  for  the  prosecution.  The  law  does  not 
impose  upon  a  defendant  the  duty  of  producing  any 
evidence. 

"A  reasonable  doubt  exists  in  any  case  when,  after 
careful  and  impartial  consideration  of  all  the  evi- 
dence, the  jurors  do  not  feel  satisfied  to  a  moral  cer- 
tainty that  a  defendant  is  guilty  of  the  charge." 

In  addition  to  the  foregoing,  the  Court's  references  to 
the  doctrine  of  reasonable  doubt  in  its  instructions  to 
the  jury,  which  are  referred  to  in  Section  4(a)  of  this 
argument,  above,  adequately  instructed  the  jury  on  the 
doctrine  of  reasonable  doubt. 

5(a)(b)  There  Is  Substantial  Evidence  That  a  Report 
of  Examination  of  the  Broadway  Federal  Savings 
and  Loan  Association  at  the  Close  of  Business 
March  8,  1949,  Was  Made  to  the  Federal  Home 
Loan  Bank  Board  on  or  About  March  22,   1949. 

Defendant's  arguments  5(a)  and  (b)  on  Count  24  are 
being  answered  jointly  since  each  is  based  upon  identical 
facts. 

It  is  again  pointed  out  that  Count  24  charges  that  on 
or  about  March  22,  1949,  appellant  made  and  caused  to 
be  made  a  false  entry  in  a  report  to  the  Federal  Home 
Loan  Bank  Board,  namely:  an  affidavit  of  the  president 
of  said  association  attached  to  the  report  of  examination 
of  said  association  as  at  the  close  of  business  March  8, 
1949.  It  was  not  alleged  that  appellant  had  anything  to 
do  with  the  report  proper,  that  is,  with  the  report  of 
examination  itself.    The  charge  is  that  the  appellant  made 
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an  affidavit  which  was  false  and  which  affidavit  was 
attached  to  the  report  of  examination  of  the  association. 
That  affidavit  asserts  that  all  notes  supporting  assets  on 
the  association's  books  were  in  force  and  effect  and  that 
the  signatures  thereon  were  genuine. 

An  examination  of  Exhibit  24-B  reveals  that  it  is  a 
certificate  of  the  examiner  in  charge  relative  to  the 
examination  of  the  association  as  at  the  close  of  business 
on  March  8,  1949,  and  that  the  examiner's  certificate 
and  the  affidavit  of  the  appellant,  H.  A.  Howard,  were 
executed  on  March  22,  1949. 

The  appellant  admitted  signing  the  affidavit  [R.  403- 
404,  419]  and  that  the  examiner,  Mr.  Manley,  was  at  the 
Broadway  making  the  examination  for  *'.  .  .  between 
two  and  three  weeks"  [R.  420]. 

The  testimony  of  Frank  C.  Noon  clearly  establishes  that 
there  was  such  a  report  of  examination  and  that  Exhibit 
24-B  was  page  17  of  that  report.  The  pertinent  testimony 
reads  [R.  266,  line  12,  to  269,  line  15] : 

''Q.  By  Mr.  Rose:  This  is  the  last  page  of  a 
report  that  was  handed  to  your  office  by  Orville  M. 
Manley,  Examiner,  and  I  am  referring  to  Plaintiff's 
Exhibit  24-B. 

Mr.  Danielson:     Government's  Exhibit  24-B. 

Mr.  Rose:     I  know  you  represent  the  government. 

The  Witness:  That  is  the  certification  that  is 
attached  to  the  copy  of  the  report  that  went  to  the 
Chief  Examiner  in  Washington. 

Q.  By  Mr.  Rose:  You  have  the  rest  of  the  re- 
port, or  a  copy  of  the  rest  of  the  report,  in  your  office 
files,  have  you  not?     A.     I  have. 
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Q.  As  a  matter  of  fact,  this  is  page  17  of  the 
report  and  it  is  so  marked  at  the  bottom  of  the  page, 
is  that  true?     A.     That  is  correct. 

O.  Could  you  produce  tomorrow  the  other  16 
pages  that  belong  to  that  report?     A.     Yes. 

Mr,  Danielson:  If  your  Honor  please,  we  will  ob- 
ject to  that  coming  in  at  this  time.  Our  indictment 
only  charges  a  false  affidavit  and,  frankly,  I  don't 
think  the  defendant — well,  it  would  be  error  if  the 
government  tried  to  introduce  the  entire  report.  It 
would  be  hearsay  as  to  this  defendant. 

The  Court :  How  is  the  report  going  to  affect  this 
case,  Mr.  Rose? 

Mr.  Rose:  Your  Honor,  I  will  show  when  this 
affidavit  was  signed,  it  was  not  part  of  any  report 
of  the  government,  it  was  not  authorized  to  be  a 
report  to  the  Federal  Home  Loan  Bank  Board  and 
Mr.  Howard  has  never  seen  the  report.  How  could 
he,  under  those  circumstances,  make  a  report  to  the 
Home  Loan  Bank  Board? 

The  Court:  If  you  want  the  report  here  for  the 
purpose  of  establishing  the  fact  that  Mr.  Howard  has 
never  seen  it,  I  think  maybe  it  is  competent  for  that 
reason,  but  why  have  it  here  in  the  morning?  You 
are  not  going  to  have  Mr.  Howard  on  the  stand 
tomorrow. 

Mr.  Rose :  I  thought  if  there  was  evidence  by  any 
other  witness,  the  examiner  or  possibly  someone  else, 
I  would  like  to  have  that  report  in  court  to  confront 
them  with  that. 

Mr.  Danielson:  If  your  Honor  please,  that  would 
be  part  of  an  affirmative  defense,  if  anything. 

The  Court:  That's  right.  You  are  anticipating 
a  defense.  I  won't  require  this  witness  to  bring  in 
the   report   tomorrow,   but   if   you   want   the   report 
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when  you  present  your  testimony,!   will  be  glad  to 
have  it  here. 

Mr.  Rose:  It  is  perfectly  all  right  if  he  brings  it 
next  Monday. 

Mr.  Neukom:  We  will  bring  it  then. 

Mr.  Rose :     I  want  him  to  bring  it,  not  you. 

The  Court:  This  witness  will  bring  in  the  report 
any  time  you  notify  him.  He  is  not  going  out  of 
town,  I  don't  suppose. 

O.  By  Mr.  Rose:  Is  that  correct?  A.  If  so, 
it  will  be  for  a  day  or  two. 

Q.  Could  you  bring  it  in  next  Monday  then?  A. 
I  can  bring  it  in  any  time. 

Q.  Will  you  bring  it  in  Monday  morning  at  10 :00 
o'clock  ?     A.     Yes. 

Mr.  Rose:     Thank  you. 

The  Court:  I  don't  know  why  you  want  him  here 
Monday,  because  we  won't  be  trying  this  case  on 
Monday. 

Mr.  Rose:  Tuesday,  I  mean,  because  the  govern- 
ment will  be  through  by  Tuesday. 

The  Court:     Tuesday,  yes. 

O.  By  Mr.  Ross:  You  don't  know  under  what 
circumstances  you  received  that  last  page  over  there, 
of  your  own  knowledge,  do  you?     A,     Yes. 

Q.  Who  handed  that  last  page  to  you?  A.  I 
wrote  to  the  Chief  Supervisor  in  Washington  in  re- 
sponse to  a  subpoena  and  asked  him  to  send  it  to  me, 
and  I  received  it  in  the  mail. 

Q.  I  know.  Maybe  my  question  wasn't  clear. 
You  don't  know  how  that  last  page  came  into  the 
hands  of  any  government  branch,  do  you?     A.     No. 

Q.  You  don't  know  under  what  circumstances 
that  signature  of  Mr.  Howard,  if  it  is  Mr.  Howard's 
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signature,  came  to  be  on  that  piece  of  paper?     A. 
No,  I  have  no  personal  knowledge  of  it." 

Thus,  it  is  apparent  that  the  report  in  question  did  exist 
and  that  it  was  available  to  the  appellant  for  use  in  the 
trial  in  the  event  he  should  have  seen  fit  to  use  it. 

In  this  connection,  it  is  pointed  out  that  Frank  Noon 
received  the  report  from  the  Chief  Supervisor  in  Wash- 
ington after  he  wrote  to  the  Chief  Supervisor  and  asked 
that  it  be  sent  to  him.  Noon  then  received  it  in  the  mail. 
It  is  settled  that  this  is  sufficient  authentication  of  the 
document. 

7  Wigmore,  Sec.  2153; 

Sco field,  et  al.  v.  Parlin  &  Orendorjf  Co.  (7  Cir., 
1894),  61  Fed.  804; 

National  Ace.  Soc.  v.  Spiro  (6  Cir.,  1897),  78  Fed. 
774. 

5(c)  and  (e)  There  Is  Substantial  Evidence  That  Ap- 
pellant's Affidavit  Was  Made  With  Intent  to 
Deceive  as  Charged  in  Count  24  and  That  Ap- 
pellant Knew  That  the  Signature  of  Vashti  Peake 
on  Exhibit  24-A  Was  False  and  Forged. 

Appellant's  arguments  5(c)  and  (e)  are  being  answered 
jointly  since  each  is  based  upon  the  same  facts. 

Appellant  argues  that  the  evidence  submitted  in  this 
connection  pertains  only  to  a  trust  deed  attached  to  gov- 
ernment's Exhibit  24-A  and  that  it  does  not  pertain  to 
the  note,  which  is  the  basis  of  the  charge  in  Count  24 
(A.  B.  55  and  56). 

The  promissory  note  in  question  was  identified  by  Mar- 
garet Russell,  bookkeeper  at  the  Broadway  Federal  Sav- 
ings &  Loan  Association,  and  the  note  and  deed  were 
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identified  as  parts  of  loan  No.  274  of  the  Broadway 
Federal  Savings  &  Loan  Association  [R.  189,  193 j. 
Vashti  Peake  Cottman  was  later  shown  the  note  and  the 
trust  deed,  which  were  parts  of  the  documents  constitut- 
ing loan  No.  274,  and  she  positively  testified  that  the 
signature  upon  the  note  was  not  her  signature  and  that 
the  signature  "Vashti  Peake"  on  the  deed  was  likewise 
not  her  signature  [R.  196].  She  likewise  testified  that 
she  had  never  owned  any  real  estate  [R.  197]  and  that 
she  had  never  borrowed  or  received  any  money  from,  or 
owed  any  money  to,  the  Broadway  Federal  Savings  & 
Loan  Association  [R.  198].  The  note  and  the  trust  deed 
were  admitted  in  evidence  as  one  exhibit,  Exhibit  24-A 
[R.  205]. 

Mildred  P.  Wilson  testified  that  she  had  notarized  the 
signature  "Vashti  Peake"  on  the  deed  of  trust,  which  is 
a  part  of  Exhibit  24-A,  at  the  request  of  appellant  H.  A. 
Howard  [R.  337-339;  A.  B.  26-27]. 

Frank  C.  Noon  was  shown  Exhibit  24-A  [R.  247,  248] 
and  he  then  testified  that  he  had  questioned  the  appellant 
about  the  transaction  known  as  Loan  No.  274,  of  which 
this  exhibit  was  a  part,  and  that  appellant  had  admitted 
to  him  that  he  was  the  owner  of  the  property  covered  by 
that  loan  and  that  Vashti  Peake  was  a  "dummy"  for  him. 

Thus,  there  was  sufficient  evidence  to  permit  the  jury 
to  conclude  that  the  appellant  knew  that  the  signature  of 
Vashti  Peake  on  the  promissory  note.  Exhibit  24-A,  was 
false  and  forged  and  that  his  affidavit  was  made  with 
intent  to  deceive,  as  charged  in  the  indictment. 
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5(d)  No  Argument  Is  Here  Being  Set  Forth  at  This 
Point  to  Refute  Appellant's  Argument  That  the 
Federal  Home  Loan  Bank  Board  Did  Not  Exist 
as  of  March  22,  1949.  That  Contention  Has  Been 
Covered  Completely  in  the  Argument  on  Count 
24  Set  Forth  Under  1  (b)  at  Page  20  Above. 

In  his  closing  pages  appellant  goes  on  to  argue  that  the 
evidence  upon  which  appellant  was  convicted  of  Count 
24  consists  of  inferences  drawn  upon  inferences.  In  read- 
ing appellant's  argument  it  becomes  immediately  apparent 
that  he  has  chosen  to  attribute  all  inferences  to  one  and 
the  same  fact,  whereas  the  three  conclusions  which  he 
lists  are  all  drawn  from  different  facts. 

As  to  the  first  ''inference,"  there  was  a  great  deal  of 
testimony,  which  is  set  forth  above,  to  the  effect  that  a 
report  was  made  by  an  examiner  of  the  Broadway  Fed- 
eral Savings  and  Loan  Association,  Orville  M.  Manley, 
and  that  Exhibit  24-B  was  the  17th  and  last  page  of  that 
report. 

As  to  the  second  "inference,"  appellant  admitted  his  sig- 
nature upon  the  affidavit,  which  affidavit  is,  itself,  dated 
March  22,  1949.  It  is  apparent  that  the  jury  chose  to 
believe  the  document  and  other  witnesses  rather  than  the 
testimony  of  the  appellant. 

As  to  the  third  "inference,"  evidence  justifying  this 
conclusion  is  set  forth  in  argument  5(c)  and  (e),  above. 
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Conclusion. 

The  crimes  here  charged  are  making  false  entries  in 
reports  to  a  government  agency.  The  statutes  and  regu- 
lations under  which  the  prosecution  was  brought  are 
sufficient.  The  evidence  points  conclusively  to  guilt.  The 
judgment  below  should  be  affirmed. 

Respectfully  submitted, 

Ernest  A.  Tolin, 

United  States  Attorney, 

Ray  H.  Kinnison, 

Assistant  U.  S.  Attorney 
Chief,  Criminal  Division, 

George   E.   Danielson, 

Assistant    U.   S.   Attorney, 

Attorneys  for  Appellee. 


APPENDIX. 

Statutes  and  Regulations   Involved. 

(a)  Penal  Statutes. 

Section  1467(c)  of  Title  12,  U.  S.  Code,  a  violation  of 
which  is  charged  in  Count  22,  provides: 

"(c)  Whoever,  being  connected  in  any  capacity  with 
the  Board  or  the  Home  Owners'  Loan  Corporation  or  an 
association  (1)  embezzles,  abstracts,  purloins,  or  willfully 
misapplies  any  moneys,  funds,  securities,  or  other  things 
of  value,  whether  belonging  to  it  or  pledged  or  otherwise 
intrusted  to  it;  or  (2)  with  intent  to  defraud  the  Board 
or  the  Home  Owners'  Loan  Corporation  or  an  associa- 
tion, or  any  other  body  politic  or  corporate,  or  any  in- 
dividual, or  to  deceive  any  officer,  auditor,  or  examiners  of 
the  Board  or  the  Home  Owners'  Loan  Corporation  or 
an  association,  makes  any  false  entry  in  any  book,  report, 
or  statement  of  or  to  the  Board  or  the  Home  Owners' 
Loan  Corporation  or  an  association,  or,  without  being  duly 
authorized,  draws  any  order  or  issues,  puts  forth,  or  as- 
signs any  note,  debenture,  bond,  or  other  obligation,  or 
draft,  mortgage,  judgment,  or  decree  thereof,  shall  be 
punished  by  a  fine  of  not  more  than  $10,000,  or  by  im- 
prisonment for  not  more  than  five  years,  or  both." 

Count  24  charges  a  violation  of  18  U.  S.  C.  1006,  which 
provides : 

''Federal  credit  institution  entries,  reports  and  trans- 
tioiis. 

Whoever,  being  an  officer,  agent  or  employee  of  or  con- 
nected in  any  capacity  with  the  Reconstruction  Finance 
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Corporation,  Federal  Deposit  Insurance  Corporation, 
Home  Owners'  Loan  Corporation,  Farm  Credit  Adminis- 
tration, Federal  Housing  Administration,  Federal  Farm 
Mortgage  Corporation,  Federal  Crop  Insurance  Corpora- 
tion, Farmers'  Home  Corporation,  the  Secretary  of  Agri- 
culture acting  through  the  Farmers'  Home  Administration, 
or  any  land  bank,  intermediate  credit  bank,  bank  for  co- 
operatives or  any  lending,  mortgage,  insurance,  credit  or 
savings  and  loan  corporation  or  association  authorized  or 
acting  under  the  laws  of  the  United  States,  with  intent  to 
defraud  any  such  institution  or  any  other  company,  body 
politic  or  corporate,  or  any  individual,  or  to  deceive  any 
officer,  auditor,  examiner  or  agent  of  any  such  institution 
or  of  department  or  agency  of  the  United  States,  makes 
any  false  entry  in  any  book,  report  or  statement  of  or  to 
any  such  institution,  or  without  being  duly  authorized, 
draws  any  order  or  bill  of  exchange,  makes  any  acceptance 
or  issues,  puts  forth  or  assigns  any  note,  debenture,  bond 
or  other  obligation,  or  draft,  bill  of  exchange,  mortgage, 
judgment,  or  decree,  or,  with  intent  to  defraud  the 
United  States  or  any  agency  thereof,  or  any  corporation, 
institution,  or  association  referred  to  in  this  section,  par- 
ticipates or  shares  in  or  receives  directly  or  indirectly  any 
money,  profit,  property,  or  benefits  through  any  trans- 
action, loan,  commission,  contract,  or  any  other  act  of  any 
such  corporation,  institution,  or  association,  shall  be  fined 
not  more  than  $10,000  or  imprisoned  not  more  than  five 
years,  or  both.  June  25,  1948,  c.  645,  62  Stat.  750, 
amended  May  24,  1949,  c.  139,  §20,  63  Stat.  92." 
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(b)  Other  Statutory  Provisions. 

The  First  War  Powers  Act,  1941,  55  Stat.  838-841, 
provides  in  part: 

**Sec.  2.  That  in  carrying  out  the  purposes  of  this 
title  the  President  is  authorized  to  utiHze,  coordinate,  or 
consolidate  any  executive  or  administrative  commissions, 
bureaus,  agencies,  governmental  corporations,  offices,  or 
officers  now  existing  by  law,  to  transfer  any  duties  or 
powers  from  one  existing  department,  commission,  bureau, 
agency,  governmental  corporation,  office,  or  officer  to  an- 
other, to  transfer  the  personnel  thereof  or  any  part  of  it 
either  by  detail  or  assignment,  together  with  the  whole  or 
any  part  of  the  records  and  public  property  belonging 
thereto." 

"Sec.  5.  That  all  laws  or  parts  of  laws  conflicting  with 
the  provisions  of  this  title  are  to  the  extent  of  such  con- 
flict suspended  while  this  title  is  in  force. 

"Upon  the  termination  of  this  title  all  executive  or  ad- 
ministrative agencies,  governmental  corporations,  depart- 
ments, commissions,  bureaus,  offices,  or  officers  shall  exer- 
cise the  same  functions,  duties,  and  powers  as  heretofore  or 
as  hereafter  by  law  may  be  provided,  any  authoriza- 
tion of  the  President  under  this  Title  to  the  contrary  not- 
withstanding." 

The  Reorganization  Act  of  1945,  59  Stat.  613  ff,  5  U.  S. 
C.  133y  to  133y-16  provides  in  part: 

"Sec.  4.  Any  reorganization  plan  transmitted  by  the 
President  under  section  3 — 

(1)  shall  change,  in  such  cases  as  he  deems  necessary, 
the  name  of  any  agency  affected  by  a  reorganization,  and 
the  title  of  its  head;    .    .    ." 


"Sec.  8.  For  the  purposes  of  this  Act  any  transfer, 
consoHdation,  coordination,  aboHtion,  change  or  designa- 
tion of  name  or  title,  .  .  .  shall  be  deemed  a  'reorganiza- 
tion.' " 

"Sec.  9(a)(1).  Any  statute  enacted,  and  any  regula- 
tion or  other  action  made,  prescribed,  issued,  granted,  or 
performed,  in  respect  of  or  by  any  agency  or  function 
transferred  to,  or  consolidated  or  coordinated  with,  any 
other  agency  or  function  under  the  provisions  of  this  act, 
before  the  effective  date  of  such  transfer,  consolidation,  or 
coordination,  shall,  except  to  the  extent  rescinded,  modified, 
superseded,  or  made  inapplicable  by  or  under  authority  of 
law,  have  the  same  effect  as  if  such  transfer,  consolidation, 
or  coordination  had  not  been  made;  but  where  any  such 
statute,  regulation,  or  other  action  has  vested  functions 
in  the  agency  from  which  the  transfer  is  made  under  the 
plan,  such  functions  shall,  insofar  as  they  are  to  be  exer- 
cised after  the  transfer,  be  considered  as  vested  in  the 
agency  to  which  the  transfer  is  made  under  the  plan. 

(2)  As  used  in  paragraph  (1)  of  this  subsection  the 
term  'regulation  or  other  action'  means  any  regulation, 
rule,  order,  policy,  determination,  directive,  authorization, 
permit,  privilege,  requirement,  designation,  or  other 
action." 

Reorganization  Plan  No.  3  of  1947  (effective  July  27, 
1947),  61  Stat.  954-956,  12  F.  R.  4981  ff,  3  CFR  Ch.  IV 
(1947  Ed.)  5  U.  S.  C.  133y-16,  provides  in  part: 

"Section  1.  Housing  and  Home  Finance  Agency. 
The  Home  Owners'  Loan  Corporation,  the  Federal  Sav- 
ings and  Loan  Insurance  Corporation,  the  Federal  Hous- 
ing Administration,  the  United  States  Housing  Authority, 
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the  Defense  Homes  Corporation,  and  the  United  States 
Housing  Corporation,  together  with  their  respective  func- 
tions, the  functions  of  the  Federal  Home  Loan  Bank 
Board,  and  the  other  functions  transferred  by  this  Plan, 
are  consolidated,  subject  to  the  provisions  of  sections  2 
to  5,  inclusive,  hereof,  into  an  agency  which  shall  be 
known  as  the  Housing  and  Home  Finance  Agency.  There 
shall  be  in  said  Agency  constituent  agencies  which  shall 
be  known  as  the  Home  Loan  Bank  Board,  the  Federal 
Housing  Administration,  and  the  Public  Housing  Admin- 
istration. 

"Sec.  2.  Home  Loan  Bank  Board,  (a)  The  Home 
Loan  Bank  Board  shall  consist  of  three  members  appointed 
by  the  President  by  and  with  the  advice  and  consent  of 
the  Senate    .    .    ." 

"(c)  Except  as  otherwise  provided  in  subsection  (b) 
of  this  section  there  are  transferred  to  the  Home  Loan 
Bank  Board  the  functions  (1)  of  the  Federal  Home  Loan 
Bank  Board;  (2)  of  the  Board  of  Directors  of  the  Home 
Owners'  Loan  Corporation;  (3)  of  the  Board  of  Trustees 
of  the  Federal  Savings  and  Loan  Insurance  Corporation; 
(4)  of  any  member  or  members  of  any  of  said  Boards, 
and  (5)  with  respect  to  the  dissolution  of  the  United  States 
Housing  Corporation." 

"Sec.  9.  Abolitions.  The  Federal  Home  Loan  Bank 
Board,  the  Board  of  Directors  of  the  Home  Owners'  Loan 
Corporation,  and  the  Board  of  Trustees  of  the  Federal 
Savings  and  Loan  Insurance  Corporation,  together  with 
the  offices  of  the  members  of  said  boards,  the  office  of 
Federal  Housing  Administrator,  and  the  office  of  Adminis- 
trator of  the  United  States  Housing  Authority,  are  abol- 
ished." 


(c)  Regulations. 

Regulations  governing  the  Federal  Home  Loan  Bank 
Board  have  been  duly  promulgated  and  published.  From 
time  to  time  some  of  them  have  been  changed  and  others 
have  remained  unchanged.  Pertinent  regulations  are  here 
set  forth,  with  changes  as  indicated : 

(1)   Definitions. 

"The  term  'Act'  means  the  Federal  Home  Loan  Bank 
Act  as  amended."    24  CFR  LI  (1939  Ed.). 

"Bank.  The  term  'Bank'  Means  a  Federal  home  loan 
bank  established  by  the  Board  under  the  authority  of  the 
Act."    24  CFR  1.2  (1939  Ed.). 

The  two  above  sections  remain  the  same  today. 

"The  term  'Board'  means  the  Federal  Home  Loan  Bank 
Board."    24  CFR  1.3  (1939  Ed.). 

The  above  section  was  changed  by  Resolution  #1285, 
December  17,  1948,  13  F.  R.  8266,,  to  read: 

"The  term  'Board'  means  the  Home  Loan  Bank  Board 
or  one  or  more  of  its  officials  who  has  been  duly  authorized 
by  the  Home  Loan  Bank  Board  to  act  in  its  behalf."  24 
CFR  121.3  (1949  Ed.). 

(2)   Other  Regulations. 

Pursuant  to  the  authority  granted  in  the  First  War 
Powers  Act,  1941,  the  President,  on  February  24,  1942, 
issued  Executive  Order  No.  9070,  7  FR  1529,  50  U.  S.  C. 
App.  601  (note),  which  provides  in  part  as  follows: 

"1.  The  following  agencies,  functions,  duties,  and 
powers  are  consolidated  into  a  National  Housing  Agency 
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and  shall  be  administered  as  hereinafter  provided  under 
the  direction  and  supervision  of  a  National  Housing  Ad- 
ministrator : 


(b)  All  functions,  powers,  and  duties  of  the  Federal 
Home  Loan  Bank  Board  and  of  its  members. 


3.  There  shall  be  three  main  constituent  units  in  the 
National  Housing  Agency.  Each  such  unit  shall  be  ad- 
ministered by  a  commissioner  acting  under  the  direction 
and  supervision  of  the  National  Housing  Administrator. 
.  .  .  The  unit  administering  the  functions,  powers,  and 
duties  of  the  Federal  Home  Loan  Bank  Board  and  its 
members  shall  be  known  as  the  Federal  Home  Loan  Bank 
Administration,  and  the  Chairman  of  the  Federal  Home 
Loan  Bank  Board  shall  serve  as  the  Federal  Home  Loan 
Bank  Commissioner.    .     .     ."     (Emphasis  added.) 

Under  the  rules  and  regulations  of  the  Federal  Home 
Loan  Bank  Administration,  the  officers  of  the  Federal 
Home  Loan  Banks  were  agents  of  the  Federal  Home  Loan 
Bank  Administration  under  some  circumstances  as  de- 
lineated by  the  following  regulations : 

"Part  2 — Organization  of  the  Banks. 
L     .    .    . 

(b)  Duties  of  officers —    .    .    . 

(3)  Officers  as  agents.  For  the  following  purposes, 
the  officers  of  a  Bank,  .  .  .  shall  be  the  agents  of  the 
Federal  Home  Loan  Bank  Administration,  (and)  the 
Federal  Savings  and  Loan  Insurance  Corporation.    .    .    . 
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It  shall  be  the  specific  duty  of  such  agents  to  give  con- 
sideration to  .  .  .  insurance  of  accounts  by  the  Fed- 
eral Savings  and  Loan  Insurance  Corporation,  and  in- 
vestments by  the  Home  Owners'  Loan  Corporation  in 
savings  and  loan  associations.  Such  agents  shall  trans- 
mit to  the  Federal  Home  Loan  Bank  Administration's 
district  examiner,  together  with  their  comments  and  rec- 
ommendations thereon,  applications  for  conversion,  insur- 
ance, and  for  investments  by  the  Home  Owners'  Loan 
Corporation  in  savings  and  loan  associations,  .  .  .  An 
agent  shall  forward,  when  requested  by  the  Governor, 
advise  of  action  taken  by  the  Federal  Home  Loan  Bank 
Administration,  .  .  .  upon  applications,  and  instruc- 
tions and  other  communications  from  the  Federal  Home 
Loan  Bank  Administration,  ...  to  the  applicant  or 
institution."  8  FR  1431;  24  CFR  Cum.  Sup.  2.5  (1944 
Ed.);  24  CFR  101.10. 

(4)  President  as  agent.  For  the  following  purposes, 
the  President  of  each  Bank  shall  be  the  agent  of  the  Fed- 
eral Home  Loan  Bank  Administration  and  the  Federal 
Savings  and  Loan  Insurance  Corporation. 

Said  agent  shall  represent  the  Federal  Home  Loan  Bank 
Administration  and  the  Federal  Savings  and  Loan  Insur- 
ance Corporation  in  supervising  Federal  savings  and  loan 
associations  ...  in  the  Bank's  district.  .  .  .  When, 
in  his  opinion,  such  action  should  be  taken,  he  shall  ad- 
vise and  endeavor  to  assist  Federal  savings  and  loan  as- 
sociations ...  to  conduct  their  operations  in  con- 
formity with  the  statutes  and  the  rules  and  regulations 
governing  them.  .  .  .  He  shall  see  that  all  Federal 
savings  and  loan  associations    ...    in  his  Bank  district 
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submit  to  him  for  his  consideration  such  matters  as 
budgets,  .  .  .  and  such  other  similar  matters  as  are 
required  to  be  approved  by  the  Federal  Home  Loan  Bank 
Administration  or  by  the  Federal  Savings  and  Loan  Insur- 
ance Corporation  under  the  statutes  and  rules  and  regu- 
lations. When  these  matters  come  to  the  attention  of  said 
agent  he  shall  .  .  .  submit  them,  with  his  recommenda- 
tions thereon,  to  the  Governor  for  such  action  as  he  may 
deem  appropriate.  After  the  issuance  by  the  Federal 
Home  Loan  Bank  administration  of  a  charter  for  a  Fed- 
eral savings  and  loan  association,  said  agent  shall  .  .  . 
require  the  association  to  comply  with  the  laws,  the  rules 
and  regulations  made  thereunder,  and  such  other  require- 
ments as  may  be  applicable  thereto.  ..."  8  Federal 
Register  1431,  Feb.  3,  1943,  24  CFR  Cum.  Supp.  2.5;  24 
CFR  101.11. 

Other  regulations  pertinent  to  this  case  are: 

''Forms  and  reports.  Every  Federal  association  shall 
use  such  forms  ...  as  may,  from  time  to  time,  be 
prescribed  by  the  Board.  .  .  .  The  officers  of  each  as- 
sociation shall  make  a  monthly  report  to  the  association's 
board  of  directors  on  forms  prescribed  by  the  Board  which 
shall  be  filed  as  follows:  One  copy  shall  be  forwarded  to 
the  Federal  Home  Loan  Bank  of  which  the  association 
is  a  member  and  two  copies  to  the  Governor  of  the  Federal 
Home  Loan  Bank  System,  Washington,  D.  C."  24  CFR 
143.5. 

"Part  6 — Federal  Home  Loan  Bank  Board. 

(a)  Governor,  Federal  Home  Loan  Bank  System.  The 
Governor  of  the  Federal  Home  Loan  Bank  System  shall 
be  the  chief  administrative  officer  under  the  Federal  Home 
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Loan  Bank  Commissioner  and  shall  be  directly  responsible 
to  the  Federal  Home  Loan  Bank  Administration.  .  .  . 
The  Governor  shall  be  responsible  for  such  supervision 
of  all  Federal  savings  and  loan  associations  as  is  provided 
by  the  statute  and  regulations  made  thereunder.  .  .  . 
Such  supervision  shall  be  accomplished  through  such  staff 
as  may  be  necessary  in  Washington,  D.  C,  and  in  the 
field  through  the  agents  of  the  Federal  Home  Loan  Bank 
Administration  and  the  Federal  Savings  and  Loan  Insur- 
ance Corporation."  8  F.  R.  1431,  Feb.  3,  1943;  24  CFR 
Cum.  Supp.  6.2. 

"Part  7 — Supervision. 

".  .  .  The  Federal  Home  Loan  Bank  Administra- 
tion and  the  Federal  Savings  and  Loan  Insurance  Cor- 
poration shall  have  original  authority  in  the  exercise  of 
the  supervisory  powers  granted  to  them  by  law.  .  .  . 
supervision  of  all  Federal  savings  and  loan  associations, 
.  .  .  shall  be  under  the  direction  of  the  Governor  and 
shall  be  administered  by  him  through  such  staff  of  em- 
ployees as  may  be  necessary  and  through  the  agents  of 
the  Federal  Home  Loan  Bank  Administration  and  the 
Federal  Savings  and  Loan  Insurance  Corporation."  8  j 
F.  R.  1431,  Feb.  3,  1943;  24  CFR  Cum.  Supp.  7.1. 

[The  regulation  was  later  modified  to  provide  for  a  . 

j 
Chief  Supervisor,  Federal  Home  Loan  Bank  System.] 

''(e)  Chief  Supervisor.  The  Chief  Supervisor  shall  be  '< 
responsible,  under  the  direction  of  the  Governor  for  such  ! 
purpose,  for  the  appropriate  supervision  of  all  member 
institutions.  The  Chief  Supervisor  shall  also  perform  i 
such  other  duties  as  may  be  assigned  to  him  by  the  Gov-  : 
ernor."  8  Federal  Register  9865,  July  17,  1943,  24  CFR  I 
1943  Supp.  6.2. 


i 


